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Digtrirt  of  New  York,  ««.  Be  it  remembered,  That  on  the  fint  day  of  Oc- 
tober, \n  the  (Ktrty-fifLh  year  of  the  Independence  of  the  United  States  of 
Aiiifrica,  \Villiam  Johnson,  of  the  said  district,  hath  deposited  in  this  office 
the  title  of  a  book,  the  ri^t  whereof  he  claims  as  author,  in  the  words  and 
%ure£  fti  I  lowing,  to  wit: 

^*  Reports  of  Cases  Adjudged  in  the  Supreme  Court  of  Judicature  of  the 
^Ule  of  New  York  ;  from  January  term,  1799,  to  January  term,  1803,  both 
iticlimivc  ;  together  with  Cams  determined  in  the  Court  for  the  Correction  of 
ErmfH,  d  urin);  that  period.  By  William  Johnson,  Counsellor  at  Law.  Legum 
in1rrprt!te«,  indices :  Uf^um  denique  idcirco  omnes  servi  tumus,  ut  liberi  esse 
possum ti».—tricKRO.  Vol.  II.  containing  the  cases  from  October  term,  1800, 
to  October  term,  1801,  inclusive." 

In  cgnfofnisty  to  the  act  of  the  Congress  of  the  United  States,  entitled, 
"An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps, 
chartA  and  books,  to  the  authors  and  proprietors  of  snch  copies,  during  the 
times  therein  mentioned  :"  and  also  to  aSi  act,  entitled,  '*  An  act,  supplemen- 
tary to  an  net,  entitled,  an  act  for  the  encouragement  of  learning,  by  secnr- 
\i\g  \\i&  co|jie£  of  maps,  charts  and  books,  to  the  authors  and  proprietors  of 
i^ucb  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits 
theroc^f  to  the  arts  of  designing,  engraving  and  etching  historical  and  other 
prints.'* 

Charles  Clinton,  CUrk  of  the  District  of  New  York. 


Entefcd  according  to  the  Act  of  CongretB,  in  the  yeat  eighteen  hundred 
and  fcjTty-eighi,  by  Banks,  Goold  &  Co.  in  the  Clerk's  office  of  the  District 
Court  of  the  Southern  District  of  New  York. 
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CASES 

ADJUDGED  IN  THE 

SUPREME  COURT  OP  JUDICATURE 

OF  THK 

STATE   OF   NEW  YORK, 

IN  OOTOBER  TBKM,  IN  THN  TEAR  1600. 


TuNNO  AND  Cox  cLgaifist  Lagus. 

"Where  en  agent  receives  a  bill  in  order  to  obtain  payment,  he  must  send  no- 
tice of  non-acceptance  and  non-payment,  with  the  protests  to  the  remitter, 
whose  daty  it  is  to  give  immediate  notice  to  the  drawer. 

If  the  agent  himself  undertakes  to  give  notice  to  the  drawer,  it  will  be  suf- 
ficient, if  it  be  given  as  soon,  as  under  the  circumstances  of  the  case,  it 
could  have  been  received  from  the  holder. 

The  prevalence  of  a  maliguant  fever  in  the  city. of  New  York,  was  held  a 
sufficient  excuse  for  not  giving  notice  until  November  of  a  protest  of  non- 
payment made  in  September. 

This  was  an  action  of  assumpsit^  against  the  defendant, 
as  drawer  of  a  bill  of  exchange,  dated  at  Jeremie,  April  29, 
1798,  on  Malioby  &  Durand,  of  New  York,  in  favor  of  the 
plaintiffs,  for  $4866  76,  payable  sixty  days  after  sight.  On 
the  llih  of  July,  1798,  the  bill  was  presented  to  the  drawees, 
and  protested  for  non-acceptance,  and  on  the  12th  September, 
it  was  protested  for  non-payment. 

At  the  trial,  R.  Lenox,  a  witness,  testified  tiiat  he  was  an 
agent  for  the  plaintiffs,  who  reside  in  South  Carolina,  and 
received  the  bill  from  them ;  that  the  defendant,  after  draw- 
ing the  bill,  came  to  New  York,  and  the  witness,  on  the  first 
opportunity,  gave  him  notice  of  the  non-acceptance,  which 
was  shortly  before  the  8th  August ;  that  the  witness  after- 
wards removed  with  his  family  into  the  country,  on  ac- 
count *of  the  yellow  fever,  which  prevailed  in  the  city,    [*2] 
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and  in  November,  immediately  after  his  return,  gave  no- 
tice of  the  non-payment  to  the  defendant. 

It  appeared  that  the  defendant  was  a  married  man,  and 
had  a  house  in  New  York  ;  that  he  went  to  St.  Domingo  on 
business,  and  returned  to  New  York  about  the  1st  of  August, 
where  he  afterwards  constantly  and  publicly  resided. 

A  verdict  was  taken  for  the  plaintiffs  for  the  amount  of  the 
bill,  with  interest  and  damages,  subject  to  the  opinion  of  the 
court,  on  the  point,  whether  due  notice  had  been  given  to 
the  drawer,  of  the  non-acceptance  and  non-payment  of  the 
bill. 

Troup,  for  the  plaintiff. 
Harison,  for  the  defendant. 

Per  Curiam.  The  holder  of  a  bill  of  exchange  is  bound 
to  use  due  diligence  to  give  notice  of  non-acceptance,  as  well 
as  of  non-payment,  to  the  drawer  or  endorser  whom  he  in- 
tends to  charge.  (5  Burr.  2670.  1  Term  Rep.  714.  Kyd, 
76,  79.)  Had  Lenox  been  the  real  holder,  he  ought  to  have 
given  notice  of  the  non-acceptance  to  the  drawer,  before  the 
8th  August,  either  at  his  dwelling  house,  or  if  his  residence 
was  not  known,  to  have  sent  it  to  Jeremie,  where  the  bill 
was  drawn.  The  prevalence  of  the  yellow  fever  would 
have  been  a  sufficient  excuse  for  a  delay  of  notice  of  non- 
payment until  November,  as  there  was  a  stop  to  all  business 
in  the  city. (a)    But  Lenox  was  an  agent  of  the  holder,  and 

(a)  Any  reasonable  cause  not  attribatable  to  the  misconduct  or  negligence 
of  the  holder,  will  excuse  delay  in  giving  notice  of  dishonor  and  in  present- 
ment fur  acceptance  or  for  payment,  all  of  which  cases  are,  in  this  respect, 
governed  by  the  same  general  rules.  Story  on  Bills,  358,  259,  ^  234.  Id. 
347,  351,  §  308,  309.  Id.  375,  §  327.  Inevitable  accident  is  such  a  cause 
and  excuses  a  delay  as  long  as  the  circumstances  compel,  for  impotsibilia 
nulla  obligatio  eat ;  as,  for  example,  the  death  of  a  correi^pondent  to  whom 
the  bill  has  been  sent  for  presentment,  the  death  or  illness  of  the  holder  or  his 
agent,  a  sodden  illness  happening  to  a  messenger  ;  (see  Potbier  de  Change, 
pi.  144,  and  Pardessus  Droit  Comm.  torn.  2,  art  426  ;)  the  prevalence  of  a 
malignant  fever,  (though  it  was  otherwise  decided  in  Roowteli  v.  Woodhull, 
Anth.  N.  P.  35,  36,  overruled  by  the  principal  case,)  or  a  state  of  war  between 
the  country  of  the  drawer  and  drawee,  Hopkirky.  Page,  2  Brock.  20  ;  and 
so  where  a  bill  drawn  on  Leghorn  due  the  10th  September,  1800,  was  not  de- 
manded till  the  31st  December ;  Leghorn  being  then  occupied  by  the  enemy. 
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his  duty  extended  no  farther  than  to  give  notice  to  his  prin- 
cipal, of  the  non-acceptance  and  non-payment,  and  to  trans- 
mit the  requisite  protests,  in  order  that  the  holder  might  give 
notice  to  the  drawer.(fr)    As  the  drawer  here  had  notice,  be- 

or  in  ■ome  sach  critical  sitaation,  and  it  was  therefore  impossible  to  present  it 
in  season.  It  was  held,  it  beingr  afterwards  presented  with  due  diligence  and 
ififosed  for  want  of  presentation  at  the  time  when  it  was  dae,  that  the  holder 
mif bt  recover  against  the  antecedent  parties,  and  evidence  of  the  impossibi- 
lity of  presenting  it  at  the  time  of  the  maturity  of  the  bill  might  be  given  on 
the  ordinary  averment  that  it  was  duly  presented.  In  this  case.  Lord  EUen- 
bonragh  observed,  that  "  duly  presented  is  presented  according  to  the  custom 
of  merchants,  which  necessarily  implies  an  exception  in  favor  of  those  una- 
voidable accidents  which  must  prevent  the  party  from  doing  it  within  the 
legolar  time,*'  and  it  was  left  to  the  jury  to  say  whether  from  the  situation  of 
the  country  it  was  impossible  for  the  plaintiff  to  present  it  in  due  time.  Pa^ 
Hence  v.  Townley,  2  Smith,  223.  See  also  Schofield  v.  Bayard,  3  Wend.  488, 
per  Savage,  Ch.  J.  491.  And  upon  the  same  principle,  any  political  event  that 
interrupts  the  intercourse  between  different  countries,  or  different  parts  of  the 
same  country  ;  the  stoppage  of  the  mail  by  ice  or  snow  or  freshets  ;  the  de- 
tention of  a  vessel  by  contrary  winds ;  the  loss  of  the  bill  by  robbery  ;  (Story 
on  Bills,  349,  §  308 ;)  is  deemed  a  sufficient  excuse ;  (Cbitty  on  Bills,  ed. 
1833.  p.  360, 389, 422,  4*23, 485, 524 ;)  but  the  party  is  held  to  perform  his  duty 
within  a  reasonable  time  after  the  circumstances  will  permit.  (Chitty  on  Bills, 
ed.  1833,  p.  4522,  423.)  Hopkirk  v.  Page,  cited  supra.  Patience  v.  Totonley, 
kL  In  Price  y.  Young,  I  M'Cord,  339,  it  was  held  that  the  death  of  the 
holder  of  a  bill  or  note  before  it  became  due  did  not  excuse  the  want  of  a  due 
presentment  for  payment  and  due  notice  of  dishonor,  though  no  administra- 
tion was  taken  out  at  the  time.  But  it  is  questioned  by  Mr.  Justice  Story, 
(Story  on  Bills,  350,  n  )  whether  this  decision  be  consistent  with  the  general 
principles  of  law  on  this  subject  See  also  Chitty  on  Bills,  ed.  1833,  p.  360, 
422,  485,  524. 

(6)  If  an  agent  or  banker  be  a  nominal  holder,  though  only  for  the  purpose 
of  collection,  he  is  entitlecl  to  the  same  time  to  give  notice  of  the  dishonor  as 
if  be  were  himself  the  real  holder.  In  short  he  is  treated  as  such,  (Story  on 
Bills,  323,  §  292.  Chitty  on  Bills,  ed.  1833,  p.  521,  522.  Bayley  on  Bills, 
ed.  1830,  p.  272,  273.  3  Kent's  Comm.  108.)  Farmers,  ^e.  Bank  v.  7ttr. 
aer,  2  Litt  18.  Colt  v.  Noble,  5  Mass.  R.  67.  See  Van  Wart  y.  Smiih,  1 
Wend.  219.  SeweU  v.  Russell,  3  Wend.  276,  277.  Howard  v.  Ives,  1  Hill, 
963.  Haynes  v.  Birks,  3  Bos.  &l  Pnl.  599.  Scott  y.  Lijford,  9  East,  347. 
LangdaU  v.  Tnmmer,  15  id.  291.  Church  v.  Barlow,  9  Pick.  547,  549.  U. 
8.  Bank  y.  Ooddard,  5  Mason,  366.  Mead  v.  Engs,  5  Cowen,  303.  But  if 
information  of  the  dishonor  of  a  bill  bo  sent  to  an  agent  not  a  party  to  it,  to  be 
eommnnicated  to  the  drawer,  &c.  he  must  give  notice  thereof  immediately ; 
and  if  he  omits  so  to  do  till  the  next  day  the  drawer  is  discharged.  SeweU  v . 
RmsssU,  3  Wend.  276.      UniUd  StaUs  v.  Barker,  12  Wheat.  559.    S.  C.  4 
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fore  he  could  possibly  have  received  it  from  the  remitter  of 
the  bill,  he  canuot  complain. 
If  the  agent  undertakes  to  give  notice,  it  will  be  good,  if 

it  be  given  as  early  as  it  could  have  been  received 
[*3]    from  •the  holder.    It  would  be  too  rigorous  to  require 

more  of  an  agent  in  such  a  case.  If  the  agent  does 
not  use  due  diligence  in  sending  information  to  the  holder  of 
the  non-acceptance  or  non-payment,  the  latter  may,  perhaps, 
suffer  for  the  negligence  of  his  agent  The  plaintiffs  are  en- 
titled to  judgment. 

Judgment  for  the  plaintiffs. 


Lansing  against  Fleet. 

Where  a  defendant  ia  taken  in  execution,  and  the  sheriff  anffers  the  prisoner 
voluntarily  to  escape,  he  canuot  afterwards  retake  or  detain  him,  wilhont 
a  new  authority  from  the  plaintiff. 

All  his  legal  control  over  the  prisoner  ceases  by  his  own  wroB|;,  and  no  act  of 
his,  and  no  assent  of  the  prisoner,  with  whom  he  must  be  deemed  in  collu- 
sion, can  help  him.    Per  Kent,  J. 

Nor  will  the  voluntary  return  or  assent  of  the  prisoner,  prevent  his  liability 
for  the  escape. 

After  a  voluntary  escape  the  sheriff  cannot  lawfully  retake  or  detain  a  pri- 
soner, though  he  may  after  a  negligent  escape. 

But  so  far  as  the  plaintiff  is  concerned,  he  shall  never  suffer  for  the  sheriff's 
default,  and  there  is,  therefore,  no  difference  whether  the  escape  is  volun- 
tary or  tortious^  and  he  has  the  same  remedies  in  the  former  as  in  the  lat- 
ter case.  The  law  gives  him  the  election  to  charge  the  sheriff,  or  pursue 
the  defendant  with  fresh  process  ;  and  if  the  def<Qndant  has  voluntarily  put 
himself  in  prison  again,  instead  of  fresh  process,  which  would  be  useless,  he 
may  detain  him,  by  affirming  him  to  be  again  in  execution.  Per  Kent,  J. 
and  BenaoHt  J. 

The  common  law  in  relation  to  voluntary  escapes  before  the  stat.  8  and  9 
Wm.  III.  ch.  37,  and  the  effect  of  that  statute  considered  by  Radcliff,  J. 
and  Kent,  J. 

This  was  an  action  of  debt,  brought  by  the  plaintiff,  as 
late  sheriff  of  the  city  and  county  of  New  York,  against  the 

Wash.  C.  C.  R.  464.    See  also  Talbot  v.  Clark,  8  Pick.  51.    Mead  v.  Eng; 
cited  abore. 


ALBANY,  OCTOBER,  1800. 


Lansiog  ▼.  Fleet. 


defendant,  one  of  his  deputies,  on  his  bond  of  indemnity,  for 
an  escape.  The  cause  was  tried  at  the  July  circuit,  in  1799, 
before  Mr.  Justice  Benson. 

At  the  trial,  the  following  facts  appeared  in  evidence. 
On  the  8th  May,  1798,  a  ca.  sa.  issued  on  a  judgment  in 
this  court,  in  favor  of  William  Journey  against  John  B.  Hicks 
which  was  delivered  to  Merritt,  one  of  the  deputies  of  the 
plaintiff,  who,  on  the  same  day,  arrested  Hicks,  and  volun- 
tarily suffered  him  to  go  at  large,  after  he  had  been  in  his 
custody  about  an  hour,  and  Hicks  continued  at  large  until 
ten  o'clock  in  the  morning  of  the  10th  May,  when  Merritt  re- 
took him  on  the  same  execution,  but  Hicks  was  afterwards 
seen  at  large  on  the  evening  of  the  same  day.  The  defen- 
dant afterwards  arrested  Hicks  on  the  same  execution,  and 
he  escaped  by  running  away  from  the  defendant,  but  not 
while  on  the  way  to  prison.  The  plaintiff  paid  the  amount 
of  the  execution  to  Journey. 

Merritt  was  offered  as  a  witness  on  the  part  of  the  plain- 
tiff, but  he  was  objected  to  by  the  defendant's  counsel.  The 
judge,  however,  overruled  the  objection ;  and  the  witness  tes- 
tified, that  he  was  in  a  room  with  Hicks  on  the  8th 
May,  *and  had  the  execution,  but  he  did  not  consider  [*4] 
Hicks  as  in  his  custody  on  that  day,  and  suffered  him 
to  remain  at  large ;  that  on  the  10th  May,  he  arrested  Hicks, 
and  by  his  request,  delivered  him,  with  the  execution,  to  the 
defendant,  who  consented  to  receive  him ;  that  the  defendant 
told  the  witness  that  he  went  with  Hicks  to  several  places, 
which  consumed  considerable  time,  when  Hicks  made  his 
escape,  and  the  witness  afterwards  saw  him  at  large.(a) 

(a)  An  escape,  (eacapiumt  from  the  French  esehapper,  id  ett,  effugere,  to 
Hj  from,)  ei^ifies  a  Tioient  or  privy  evasion  out  of  some  lawful  restraint,  as 
where  a  person  is  arrested  or  imprisoned,  and  gets  away  before  delivery  by 
doe  coarse  of  law.  Staundf.  P.  C.  cap.  26,  97.  Jac.  L.  Die  tit.  Escape.  In 
Coliy  V.  Sampmm,  5  Mass.  R.  311,  Parsons,  C  J.  observed,  that  '<  every  lib- 
erty ^ven  to  a  prisoner  not  authorized  by  law  is  an  escape  ; "  and  this  agrees 
with  the  doctrine  of  De  Grey,  C.  J.  in  Hawkins  v.  Plomer,  2  Wm.  Black. 
1048,  **  thai  if  the  defendant  when  taken  in  execution  is  seen  at  large  for 
ever  so  short  a  time,  as  well  before  as  after  the  return  of  the  writ,  it  is  an  es- 
cape in  the  sheriff;  it  is  his  duty  to  obey  the  writ,  and  the  writ  commands 
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A  verdict  was  takeQ  for  the  plaiQtiff,  subject  to  the  opinion 
of  the  court  on  the  above  case. 

him  to  take  the  defendant  and  him  safely  keep  so  that  he  may  have  him 
ready  to  satisfy  the  plaintifil"  See  also  Lowry  t.  Barney,  2  Chip.  11.  Bea- 
ton V.  Sutton  J 1  B.  &  P.  24.  The  prisoner  mast,  therefore,  be  kept  in  talva 
et  arcta  cuatodia.  De  Grand  y.  Hunnewell,  11  Mass.  R.  160.  See  Clapp  y. 
Cofraftf  7  id.  98,  101  ;  10  id.  373.  Also,  Clapp  y.  Hayward,  15  id.  276. 
Retd  y.  FuUum,  2  Pick.  158.  Steere  y.  Field,  2  Mason's  C.  C.  R.  486. 
Thus  where  A.,  a  sheriflTs  officer,  went  wilh  B.  to  the  house  of  C.  to  arrest 
him  upon  a  ea.  aa, ;  A.  read  the  warrant  to  C,  whereupon  C.  rushed  out 
against  A.  who  caug^ht  C.  around  the  waist,  but  was  unable  to  hold  him,  and 
he  in  eonseqofjnce  escaped.  Nicholl  y.  Darley,  2  Youn^  Sl  Jeryis,  399-  See 
also  Oriffin  y.  Brown,  2  Pick.  304.  So  where  the  officer  under  the  warrant 
upon  a  ea.  aa,  not  haying  any  clause  of  non  omiltaa  in  it,  entered  a  franchise 
and  arrested  the  defendant  and  suffered  him  to  go  at  large  without  remoying 
him.  Piggott  y.  Wilkea,  3  B.  &  A.  502.  So  where  a  sheriff's  officer  haying 
taken  a  prisoner  in  execution,  permitted  him  to  go  about  with  a  follower  of 
his  before  he  took  him  to  prison.  Benton  y.  Sutton,  1  Bos.  it  Pul.  24 ;  and 
where  a  deputy  sheriff  arrested  a  defendant  on  an  execution,  and  left  him  in  the 
custody  of  two  brothers  of  the  defendant,  and  went  to  serve  other  process,  and 
did  not  take  him  to  jail  until  the  next  day,  Palmer  y.  Hatch,  9  Johns.  R.  329, 
the  persons  in  whose  custody  the  prisoner  was  left  in  both  these  cases  baying 
no  authority  to  detain  him  in  the  absence  of  the  officer.  So  where  a  prisoner 
in  execution  for  debt,  haying  given  bond  for  the  liberty  of  the  yard,  went  in 
the  night  time  into  a  room  upon  the  ground  floor  of  a  house  owned  by  the 
county  within  the  limits  of  the  yard  and  kept  by  the  jailer,  but  the  chambers 
of  which  above  the  rooms  on  the  ground  floor  had  only  been  used  by  debtors 
having  the  liberty  of  the  yard.  Freeman  v.  Davis  et  al.  7  Mass.  R.  200.  So 
where  the  sessions  had  assigned  certain  aparments  in  the  jailer's  house,  which 
was  within  the  limits  of  the  jail  yard,  as  the  chambers  and  lodging  of  debtors 
having  the  liberty  of  the  yard,  under  the  Massachusetts  statute  of  1784,  ch. 
41,  and  such  a  debtor  had  passed  his  evenings  in  another  chamber  of  the  same 
house,  with  the  permission  of  the  sheriff  and  jailer,  though  he  had  always 
slept  in  one  of  the  rooms  assigned  by  the  sessions.  Burrougha  y.  Lowder  et 
al  8  id.  373.  See  also  Bartlett  v.  Willie,  3  id.  86.  So  where  the  prisoner 
went  beyond  the  liberties  knowingly,  on  pretence  of  avoiding  a  snow  bank 
which  obstructed  his  usual  walk,  even  although  the  liberties  were  vaguely  de- 
fined without  the  **  posts  or  other  visible  marks  "  prescribed  by  the  New  York 
statute,  Bisaell  v.  Kip,  5  Johns.  R.  89,  it  was  held  an  escape.  So  if  a  sheriff 
be  committed  to  his  own  jail.  Day  y.  Brett,  6  Johns.  R.  22  ;  or  a  jailer  be  so 
committed,  unless  a  new  keeper  be  appointed,  Steere  v.  Fields  2  Mason's  C. 
C.  R.  486 ;  or  a  prisoner  for  debt  be  made  a  turnkey,  and  intrusted  with  the 
keys  of  the  outer  as  well  as  the  inner  doors,  at  all  times  by  day  and  night,  id.  ; 
or  if  a  defendant  who  had  been  arrested  on  an  execution,  be  removed  out  of 
the  county  in  which  he  was  arrested,  McGruder  y.  RuaseU,  2  Blackf.  18  ; 
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plaintiff,  and  C  L  Bogert^  for  the  defendant. 

or  if  a  prisoner  be  admitted  to  the  liberties  of  the  jail  except  in  eaeee  provided 
by  statute,  Leonard  v.  HoyU  Brayt.  73,  and  see  Whitehead  ▼.  Vamum,  14 
Pick.  523 ;  or  if,  (in  Connectient,)  a  prisoner  vho  hath  taken  the  poor  debtors' 
oath,  depart  without  remaining  a  reasonable  time  after  the  money  left  for  his 
support  is  expended,  Fiteh  r.  Cooke^  1  Root,  285  ;  WelU  y.  lAndeUy,  2  id. 
481 ;  Cmrington  y.  Parsons,  4  Day,  45  ;  or  if  the  defendant  be  permitted  to 
fo  at  large  by  the  sheriff,  by  the  consent  and  direction  of  the  plaintiff's  attor- 
ney, acting  merely  under  his  general  authority,  Kellogg  y.  Gilbert,  10  Johns. 
R.  220 ;  or  by  a  constable  under  an  order  of  a  ju8tice,*who  has  no  authority 
from  the  plaintiff  to  make  such  order.  Van  Slyek  y.  Taylor,  9  Johns.  R.  146  ; 
and  see  Randall  y.  Bridge,  2  Mass.  R.  549  ;  and  White  y.  Jones,  Marshal, 
^.  5  East,  292 ;  2  Smith,  77  ;  5  Esp.  160  ;  or  if  a  prisoner,  taken  by  the 
bailiff  of  a  liberty  who  has  the  return  and  execution  of  writs,  be  removed  to 
the  county  jail  situate  out  of  the  liberty,  and  delivered  there  into  the  custody 
of  the  sheriff,  Boothman  y.  Earl  of  Surrey,  2  T.  R.  5 ;  or  if  a  prisoner  be 
liberated  by  the  sheriff  after  the  receipt  of  the  money  doe  from  him,  and  be- 
fore it  has  been  paid  over  in  satisfaction  to  the  party  entitled  to  it,  Slackford 
r,  Austin,  14  East,  468 ;  see  also  Wooden  y.  Moxon,  6  Taunt.  490  ;  2  Marsh. 
186 ;  it  will  be  an  escape. 

So  it  was  adjudged  an  escape  that  the  county  had  no  public  jail,  and  there* 
fore  the  sherifi*  was  not  excused,  for  "  he  hjss  not  any  discretionary  power  to 
confine  his  prisoners  any  where  else  in  case  of  the  insufficiency  of  the  jail," 
but  he  must  seek  a  remedy  against  the  county.  Miehardson  v.  Spencer,  6 
Ohio  R.  13.  Commissioners  of  Brown  y.  Butt,  2  id.  351.  CampbeU  y. 
Hampson,  1  id.  119.  Owinn  v.  Hubbard,  3  Blackf.  14.  And  also  where  a 
a  judgment  debtor,  after  enlisting  in  the  army  of  the  United  States,  was  com- 
mitted to  prison  in  execution,  and  having  obtained  the  liberty  of  the  yard  by 
giving  bond  according  to  the  statute,  was  forcibly  carried  without  the  limits 
of  the  prison  by  a  party  of  soldiers,  he  was  holden  to  have  committed  an  es- 
cape within  the  condition  of  the  bond.  Cargill  v.  Taylor  et  aL  10  Mass.  R. 
206.  In  this  case,  Sewall,  J.  observes : — *^  A  rescue,  before  commitment,  of 
one  arrested  upon  mesne  process,  subjects  the  rescuers,  and  not  the  sheriff  or 
officer  who  made  the  arrest,  to  an  action  for  the  benefit  of  the  party  injured. 
But  after  commitment,  the  sheriff  or  jailer  is  liable.  And  a  rescue  before 
commitment,  is  no  excuse  for  the  officer,  where  the  arrest  is  by  virtue  of  a 
writ  of  execution.  Cro.  Jae.  419.  .  Crompton  v.  Ward,  1  Strange,  429.  4 
Co.  84.  Dyer,  66,  67,  244.  Cro.  Eliz.  815.  In  short,  after  commitment  in 
a  civil  suit,  every  discharge  of  the  prisoner,  without  the  consent  of  the  plain- 
tiff or  creditor,  or  in  due  course  of  law,  is  an  escape ;  for  which  the  sheriff  or 
jailer  is  liable,  With  the  exceptions  only,  which  are  recognized  as  cases  of  ne- 
cessity. Such  for  instance,  is  the  case  of  a  prisoner  who  leaves  the  jail  when 
in  danger  ftom  a  sudden  fire  within  the  jail,  or  when  the  jail  is  broken  by  a 
public  enemy ;  but  a  breach  of  prison  by  traitors  is  no  exoose  for  the  jailes. 
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Radcliff,  J.  The  fact  that  Hicks  consented  to  the 
second  arrest,  on  the  10th  May,  does  not,  I  think,  solely  de- 

1  Rol.  808, 1.  7,  5.  Bzo.  Escape,  10.'*  See  alto  Patten  t.  HaUtead,  Coxe, 
277.  AUept  Y.  EyleB,  2  H.  Black.  108 ;  aod  the  autboritiea  cited  by  Lord 
LoDghborougb,  p.  112, 113,  and  Elliott  y.  The  Duke  of  Norfolk,  4  T.  R. 
789. 

Bat  it  m  no  escape  if  one  be  deliyered  by  doe  course  of  law,  as  an  act  of 
the  legislature.  Fitch  y.  Badger,  1  Koot,  72 ;  or  be  released  from  necessity,  ' 
as  if  a  debtor  haying  the  liberty  of  the  yard  be  suddenly  seized  with  illness  in 
the  highway  and  carried  to  a  priyate  house,  "  for  it  happened  by  the  provi- 
dence of  God,  which  shall  hurt  no  man."  If,  bowever,  the  person  had  yolun- 
tarily  left  the  street  and  entered  the  house,  the  case  would  have  been  difier- 
ent,  Baxter  y.  Taber,  4  Mass.  R.  361,  369,  370 ;  and  so  it  would  if  be  had 
been  forcibly  rescued  by  iodiyiduals,  other  than  the  public  enemies,  and  this 
constitutes  the  distinction  between  Cargill  y.  Taylor,  cited  supra,  and  the 
case  just  mentioned.  In  Benton  y.  Sutton,  1  Bos.  &  Ful.  24,  cited  eupra,  it 
was  questioned  whether  a  laudable  and  compassionate  indulgence  "by  accom- 
panying the  prisoner  to  his  house,  for  the  purpose  of  enabling  him  to  examine 
his  books  and  settle  the  means  of  discharging  his  debt,  would  be  an  escape. 
It  was  not  doubted  that  the  effect  of  process  of  execution  is  to  operate  imme- 
diately by  the  duress  of  imprisoument,  and  that  any  length  of  indulgence  un- 
der color  of  the  prisoner  being  always  in  the  presence  of  the  officer,  as  if  the 
latter  wore  the  liyery  of  the  former  and  rode  with  him  to  a  horse  race,  would 
be  contrary  to  the  exigency  of  the  writ ;  but  the  court  expressed  no  opinion 
upon  the  question  whether  a  humane  purpose  might  not  modify  the  hardship 
of  the  general  rule.  But  in  Wool  y.  Turner,  10  Johns.  R.  420,  this  question 
was  distinctly  presented  to  the  consideration  of  the  court.  After  the  arrest, 
the  sheriff  went  with  the  defendant  to  a  tavern,  two  miles  out  of  the  direct 
route  to  jail,  in  order  that  the  latter  might  obtain  the  means  of  settling  the 
execution,  and  also  a. mile  farther  to  his  house,  iu  order  that  he  might  get  his 
necessary  apparel  and  see  bis  wife.  This  the  court  held  not  to  be  an  escape, 
because  "  the  officer  was  only  to  take  the  prisoner  to  jail  with  all  conyenient 
and  reasonable  diligence,  and  he  was  not  to  relax  but  for  some  laudable  and 
compassionate  purpose,"  such  as  that  presented  to  their  consideration. 

It  is  no  escape  if  a  sheriff  carry  a  prisoner  taken  in  execution  to  a  lock-up 
house  within  his  own  bailiwick,  and  keep  him  there  fourteen  days,  Houlditeh 
y.  Bircht  4  Taunt  608 ;  or  if  a  prisoner  be  allowed  the  liberty  of  all  the 
apartments  within  the  jail  walls,  for  confinement  within  the  walls  is  ealva  et 
arcta  euetodia,  Steere  y.  Field,  2  Mason,  486,  cited  oupra  ;  or  if  a  prisoner 
visit  the  jail  yard  in  the  night  time  upon  calls  of  nature,  when  there  are  no 
accommodations  within  the  jail,  Pattridge  v.  Emmereon,  9  Mass.  R.  122  ; 
but  see  McCUllan  v.  Dalton,  10  id.  190  ;  (see  also  the  Mass.  Stat  of  1784,  ch. 
41,  in  reference  to  which  these  cases  were  decided,)  or  pass  the  night  in  a 
house  appropriated  by  the  county  to  the  use  of  the  prisoners,  though  the  jailer 
exercise  no  control  over  the  house  or  the  prisoner,  Jacobs  y.  Tolman,  8  id. 
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pend  OD  the  express  testimony  of  Merritt.  The  circumstance 
that  on  that  day  he  was  in  the  actual  custody  of  Merritt,  and 

1^1 ;  or  Tender  himself  at  a  place  beyond  the  limits,  for  the  purpose  of  taking 
the  poor  debtors'  oath,  Commonwealth  ▼.  Alden,  14  id.  388  ;  or  be  committed 
to  the  custody  of  a  jailer  who  is  himself  a  prisoner.  Steere  t.  Field,  cited 
above.  Nor  is  it  an  escape  if  the  court  had  no  authority  to  render  the  judg* 
ment  by  Virtue  of  which  the  prisoner  is  held,  Austin  y.  Fiteht  1  Root,  288  ; 
Bor  if  the  pecson  arrested  be  privileged  from  arrest,  Orenu  r.  BtUont^  New 
Hamp.  R.  293  ;  nor  seized  upon  a  void  execution,  Hutekinge  v.  Edton,  1  id. 
139 ;  Jonee  y.  Cook,  1  Cowen,  309  ;  aliter  if  it  be  voidable  only,  id  ;  nor  if 
(in  Pennsylvania)  be  do  not  go  beyond  the  liberty  at  the  jail  yard.  Green  y. 
Hern,  2  Penn.  R.  267. 

It  has  been  discussed  what  kind  of  indulgence  to  a  prisoner  in  the  sheriff's 
custody  on  a  CO.  so  ,  and  who  is  directed  to  be  brought  before  the  court  to 
testify  under  a  ht^eaa  corpus,  will  subject  the  sheriff  to  an  action  for  an  es- 
cape. This  was  considered  by  Spencer,  Ch.  J.  in  Hassam  v.  Chifin,  18  Johns. 
R.  48,  who  remarks : 

■*  The  earliest  case  upon  this  subject  is  Boyton's.  3  Coke's  Rep  43.  It 
was  resolved  by  the  court,  that  there  was  a  difference  between  the  custody  of 
one  in  execution,  within  the  county  where  the  common  jail  is,  and  where  tho 
sheriff  hath  the  custody  of  one  in  execution  out  of  the  county  ;  and  it  was  ad« 
judged,  that  where  the  sheriff  hath  one  in  execution  for  a  debt,  and  a  habeas 
ssrpms  issues  to  have  the  body  in  the  King's  Bench,  at  a  certain  day ;  by 
foroe  of  which  writ,  the  sheriff,  before  the  return  of  the  writ  brings  his  body 
to  an  inn  in  Smithfield,  towards  Westminster,  and  the  prisoner,  of  his  own 
bead,  goes  without  any  keeper,  to  Soutbwark,  and  the  next  morning  comes 
again  to  the  sheriff,  to  Smithfield,  and  at  the  return  of  the  habeas  corpus,  the 
sheriff  delivers  his  body  in  court,  this  was  no  escape  ;  and  they  referred  to 
Ckamoek*s  case,  31  Eliz.,  and  observed,  that  it  stood  with  great  reason ;  for 
the  sheriff  may  more  strongly  guard  his  jail,  than  every  inn  or  other  place 
through  which  he  travels.  Bacon,  title  Escape,  B.,  mentions  this  oaae  as  law. 
In  the  case  of  Moredell  y.  The  Marshal  of  the  King's  Bench,  1  Mod. 
116,  which  was  debt  for  the  escape  of  one  Reynolds,  the  defendant  gave  in 
•vidence  a  habeas  corpus  ad  testificandum,  and  it  appeared  that  the  prisoner 
went  down  too  long  beforehand,  and  staid  too  long  after  the  assizes  were  dono 
at  Wells,  and  that  he  went  back  three-score  miles  beyond  Wells,  before  he 
returned  again  to  London.  Hale,  Ch.  J.  said,  that  if  a  habeas  corpus  be  grant- 
ed to  bring  a  person  into  court,  and  the  sheriff  lets  him  go  into  the  country,  it 
ii  an  escape  ;  that  he  ou^t  not  to  carry  him  a  roundabout  way,  for  the  aci- 
eommodation  of  the  party ;  and  that  if  he  did,  it  was  an  escape ;  that,  by  tba 
evidence,  the  sheriff  let  him  go  back  three-score  miles,  to  which  there  could 
be  no  answer. 

'•  In  Trinity  Term,  12  Ch.  I.  (Cro.  Car.  466,)  at  a  meeting  of  the  jusiiees  anci 
barons  of  the  exchequer,  Brampton,  Ch.  J.  published,  that  the  prisoners  of  the 
King's  Bench  and  Fleet  had  petitioned  the  king,  for  avoiding  the  plagv^i  that 
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also  of  the  defendant,  without  any  resistance  on  the  ground 
of  their  want  of  antiiority  to  hold  him,  is  alone  presumptive 
evidence  that  he  had  submitted  to  that  arrest.  As  there  is 
nothing  to  countervail  this  presumption,  the  objection  against 
the  competency  of  Herritt  as  a  witness,  appears  to  me  unim- 
portant and  unnecessary  to  be  considered. 

The  principal  question  is,  whether,  after  the  voluntary 
escape  suffered  by  Merritt,  and  the  subsequent  arrest  of  Hicks, 
consented  to  by  him,  it  was  lawful  to  detain  him  as  a  pri- 
soner 7    If  it  was  lawful,  then  it  was  the  duty  of  the  defen- 

they  who  could  give  ■ufllcient  aecnrity  to  he  trne  prieoneni,  and  to  relarn  at 
the  days  preacrihedi  might  go  at  large  on  habeas  eorpua  for  that  time.  All 
the  justices  and  barons  present  having  consulted ,  resolved  that  a  haheaa  eorpua 
was  a  good  and  legal  writ,  but  under  color  thereof,  the  wardens  and  marshal 
ought  not  to  suffer  prisoners  to  go  at  large  ;  that  it  was  an  ahuse  of  the  writ, 
and  an  escape,  in  Holdnrid  v.  Liddcl,  1  U  Ray.  241,  Powell,  J.  said,  if  a 
habeas  corpus  is  delivered  to  a  sheriff;  in  July,  to  bring  a  man  in  execution  to 
the  common  pleas  next  Michaelmas  term,  the  sheriff  may  take  a  reasonabla 
time,  of  which  the  court  would  judge  ;  hut  be  cannot  bring  him  out  of  prison » 
and  keep  him  out  all  the  vacation ;  but  Treby,  Ch.  J.  said  he  would  not  de- 
termine that  point 

*'  DaltoB,  (Sheriff,  141,)  lays  down  the  law  to  be,  that  on  a  habeas  corpus, 
if  the  prisoner,  of  his  own  head,  goeth  at  large,  and  afterwards  return  to  the 
sheriff,  it  has  been  adjudged  not  to  be  an  escape. 

*'  It  appears  to  me  to  be  well  settled,  and  I  have  mat  with  no  decision  to 
the  contrary,  that  if  a  sheriff,  in  yielding  obedience  to  a  habeas  corpus,  ne- 
ceasarily  takes  the  prisoner  out  of  his  county,  and  returns  with  him  when  the 
exigency  of  the  writ  is  answered,  without  unnecessary  delay,  that  he  is  not 
gnilty  of  an  escape,  if  the  prisoner  of  his  own  head  should  stroll  about,  and 
sometimes  be  out  of  the  sheriff's  view.  Indeed,  I  am  by  no  means  satisfied, 
that  if  the  sheriff  should  permit  him  to  go  out  of  his  sight,  whilst  he  has  him 
under  the  habeas  corpus,  provided  always  there  was  no  unreasonable  delay  in 
returning  him  to  prison,  that  even  such  an  indulgence  would  be  an  escape. 
The  habeas  corpus  relieves  the  prisoner,  temporarily,  from^the  duress  of  im- 
prisonment under  the  execution.  He  is  not  there  enduring  the  restraint  cre- 
ated by  the  execution,  with  a  view  of  coercing  payment" 

An  escape  is  either  with  the  consent  of  the  officer,  as  m  the  principal  case* 
when  it  is  termed  voluntary  or  permissive,  or  it  is  without  such  consent,  when 
it  is  termed  negligent,  violent  or  tortious.  S  Steph.  N.'P.  1212.  Jac.  Li  Die. 
tit  Escape.  Grab.  Prac  2d  ed.  148,  414.  This  distinction,  frequently  of  the 
greatest  importance,  has  been  fully  treated  in  many  of  the  adjudged  cases, 
but  it  is  beyond  the  design  of  this  note,  which  is  liuiited  to  a  statement  of  the 
general  rule  as  to  what  constitutes  an  escape,  and  a  few  of  those  illustrations 
that  are  to  be  found  profusely  scattered  through  the  books. 


ilLBANT,  OCTOBER,  1600. 


Laoaag  v.  Fleet. 


dant  to  detain  him,  and  he  would  be  liable  to  the  sheriff  for 
the  second  eseape.  If  it  was  not  lawful,  the  second  arrest 
must  be  deemed  a  nullity,  and  the  defendant  in  that  case 
would  not  be  liable. 

It  ought  to  be  observed  chat  this  is  a  question  between  the 
sheriff  and  his  deputy  only,  by  which  the  interest  of  the 
plaintifl^  in  the  original  suit,  cannot  be  affected.  The  gene- 
ral rules  on  the  subject  of  escapes,  so  far  as  they  respect  the 
right  of  recaption  by  the  plaintiff  and  the  sheriff,  appear  to 
be  well  settled. 

*  1.  In  case  of  a  negligent  escape,  both  the  plaintiff    [*6J 
and  the  sheriff  have  a  right  to  retake  the  prisoner,  but 
the  plaintiff  may  elect  to  proceed  against  the  sheriff,  who 
will  be  liable  to  him,  unless  by  fresh  pursuit  he  retakes  the 
prisoner,  before  action  brought. 

2.  In  case  of  a  voluntary  escape,  the  plaintiff  may  also 
retake  the  prisoner,  but  the  sheriff  cannot ;  and  the  prisoner 
may  resist  any  attempt  by  him  for  that  purpose.  (I  RolL 
Abr.  901,  902;  I  Lev.  211;  1  Sid.  330;  I  Show.  174; 
2  Jon.  21 ;  2  Mod.  136.) 

3.  If  the  sheriff  let  the  prisoner  go  by  the  consent  of  the 
plaintiff,  neither  he  nor  the  plaintiff  can  retake  him. 

Neither  of  these  positions  extend  to  the  case  of  a  voluntary 
escape,  and  a  subsequent  voluntary  return  or  submission  of 
the  prisoner.  The  right  of  the  plaintiff,  however,  is  undoubt- 
ed,  that  he  may  elect  his  remedy,  either  against  the  prisoner 
or  the  sheriff,  notwithstanding  the  free  return  of  the  former, 
and  his  submission  to  the  arrest,  for  as  between  the  plaintiff 
and  the  sheriff,  nothing  can  purge  a  voluntary  escape.  The 
sheriff,  in  all  events,  continues  liable  to  him,  unless  he  choose 
to  relinquish  his  responsibility  and  pursue  his  remedy  against 
the  prisoner.  It  is  in  this  sense,  and  in  relation  to  the  sheriff 
only,  that  the  authorities  are  to  be  understood,  when  they 
say  that  a  voluntary  escape  cannot  be  purged. 

It  is  also  proper  to  remark,  that  neither  the  present  ques- 
tion, nor  any  of  the  rules  that  have  been  mentioned,  depend  on 
the  statute  of  8  &  9  Wm.  III.  which  has  been  adopted  here, 
and  was  cited  on  the  argument.    The  plaintiff  before  that 
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Statute,  in  all  cases  of  negligent  or  voluntary  escapes,  had  a 
right  to  retake  the  prisoner,  and  the  statute  thus  far  is  in 
affirmance  only  of  the  common  law.  It  enacts  that  if  the  pri- 
soner escape,  by  any  ways  or  nieans  howsoever,  the  creditor 
may  retake  him  by  any  new  writ,  or  sue  forth  any  other  ex- 
ectUion.  The  only  material  alteration  made  by  the  statute 
is,  that  the  creditor  may  also  have  a  remedy,  by  any  other 
species  of  execution. 

It  appears  to  me  essential  to  ihe*rights  of  the  plaintiffs 
that  the  sheriff  should  be  permitted  to  hold  a  prisoner  who 
voluntarily  returns  and  submits  to  a  legal  process,  although 

after  a  voluntary  escape.  He  cannot  hold  him  with  a 
[*6]    iriew  *to  his  own  indemnity,  because,  by  being  acces* 

sory  to  the  escape,  he  violated  the  duty  of  his  office; 
and  forfeited  all  right  to  the  aid  of  the  law.  He  is  there- 
by made  liable  to  the  plaintiff  for  the  whole  amount  of  his 
demand,  and,  with  respect  to  him,  may  be  completely  sub* 
stitutedy  in  point  of  responsibility,  for  the  prisoner.  But  he 
is  the  substitute,  only  at  the  election  of  the  plaintiff.  The 
latter  is  not  bound  to  look  to  the  sheriff.  He  may  continue 
his  remedy  against  the  prisoner,  and  retake  him  by  new  pro- 
cess, or,  if  already  in  jail,  suffer  him  to  remain,  and  admit 
him  in  execution  on  the  former  process.  If  the  prisoner  be 
already  in  jail,  on  a  voluntary  return,  and  nothing  be  done 
to  determine  the  plaintiff's  election  to  substitute  the  sheriff, 
it  follows,  of  course,  that  the  prisoner  is  again  in  execution 
at  the  suit  of  the  plaintiff.  No  act  of  the  plaintiff  is  neces- 
sary to  that  end.  The  parties  are  restored  to  their  former 
situation,  unless  the  plaintiff  elect  to  proceed  against  the 
sheriff;  and  until  that  be  done,  it  must  be  lawful  in  the 
sheriff  to  detain  Uie  prisoner. 

This  appears  to  be  a  natural  and  equitable  course  in  rela- 
tion to  all  concerned.  It  gives  to  the  plaintiff  a  complete 
redress,  against  both  the  sheriff  and  the  defendant,  and 
effectually  places  the  remedy  against  both  in  his  power.  It 
may  be  very  important  to  his  rights  that  the  prisoner  should 
thus  be  deemed  to  be  in  execution,  for  he  may  have  good 
reasons  to  elect  to  pursue  his  remedy  against  him ;  but  if 


ALBANY,  OCTOBER,  1800. 


LanBJDg  V.  Fleet. 


the  sheriff  has  not  the  power  to  hold  him,  this  remedy  must 
again  be  defeated,  unless  the  plaintiff  be  able  to  retake  him 
by  new  process.  In  fact,  it  would  lead  to  the  position,  that 
the  plaintiff  can,  in  such  case,  have  no  remedy  against  the 
prisoner  but  by  a  new  writ,  which  is  not  warranted  by  the 
cases  on  the  subject.  As  it  respects  the  defendant  himself, 
no  injury  is  done.  His  imprisonment  is  the  consequence  of 
his  own  act,  by  which  he  ought  to  be  concluded  ;  and  there 
is  no  reason  why  the  law  should  interpose  to  exempt  him 
from  it.  He  is  no  more  an  object  of  favor,  or  entitled  to 
relief,  than  the  sheriff  is  entitled  to  the  aid  of  the  law  to 
compel  his  return.  With  regard  to  the  sheriff,  the  respon** 
sibility  he  incurs  is  a  sufScient  restraint.  •  Beyond  this 
the  *rigor  of  the  law  ought  not  to  extend.  Neither  [*7] 
policy  uor  justice  demands  it.  It  would  place  him 
in  a  worse  condition  than  the  prisoner  himself,  for  whose 
responsibility  alone  he  is  bound  to  answer.  I  therefore 
think,  that  the  detention  of  a  prisoner,  under  such  circum- 
stances, ought  to  be  deemed  lawful,  for  the  benefit  of  the 
plaintiff,  and  in  furtherance  of  his  remedy.  If  lawful,  it 
was  the  duty  of  the  sheriff,  and,  of  course,  of  his  deputy,  in 
this  instance,  to  detain  him.  As  between  the  sheriff  and  his 
deputy,' it  was  also  material,  for  by  suffering  him  again  to 
escape,  the  sheriff  was  deprived  of  the  benefit  of  the  plain- 
tiff's election  to  hold  the  prisoner  in  execution,  so  far  as  his 
continuing  in  custody,  afforded  the  opportunity  and  the 
means  of  making  it» 

The  authorities  on  the  subject,  I  believe,  will  be  found 
not  only  to  support  the  sheriff's  right  thus  to  detain  a  pri* 
soner,  but  to  impose  it  on  him  as  a  duty,  and  if  he  neglect 
to  do  it,  make  him  liable  as  for  a  second  escape.  1  admit 
there  is  one  case,  that  of  the  sheriff  of  Essex,  decided  and 
reported  by  Ch.  J.  Hobart,  (Hob.  202;  15  Jac.  I ;)  which  is 
opposed  to  this  doctrine.  It  was  there  ruled,  that  by  a  vol- 
untary escape  the  execution  was  so  utterly  discharged,  that 
if  the  prisoner,  afterwards,  voluntarily  returned  and  coutinu* 
ed  in  jail  till  the  time  of  a  new  sheriff,  and  was  then  again 
suffered  to  escape,  the  new  sheriff  was  not  liable,  even  though 
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the  plaiutiff  allowed  the  prisoner  so  to  retura  and  submit  to 
the  execution.  But  this  case  has  been  repeatedly  overruledi 
or  denied  to  be  law.  (1  RolU  Abr.  901,  902.  (B.)  10  Car. 
1 ;  11  Vin.  26,  pi.  8,  S.  C.  In  Viner  it  is  if  A«  return.) 
1st.  By  a  case  in  Roll.  Abr.  where  it  was  resolved  that  if 
A.  be  in  execution  at  the  suit  of  B.  and  escape  with  the  con* 
sent  of  the  sheriffi  and  afterwards  he  return^  or  the  sheriff 
retake  him,  and  keep  him  in  prison,  he  shall  again  be  in  exe- 
cution to  B.  for  although  B.  may  bring  an  action  against  the 
sheriff  for  this  voluntary  escape,  yet  this  is  at  his  election, 
and  it  may  be  that  the  sheriff  is  incompetent  to  make  a  re- 
compense. 2d.  By  Oh.  J.  Hale,  in  James  v.  Pierce,  (2 
Lev.  132 ;  27  Car.  II.)  In  that  case  there  was  a  voluntary 
escape  from  the  warden  of  the  Fleet,  and  a  voluntary  re* 
turn  of  the  prisoner.    A  new  warden  was  appointed  and  a 

second  escape  permitted.  It  was  resolved  that  an  action 
[*8J    lay  against  *the  new  warden ;  and  it  is  there  held 

that  the  plaintiff  might,  at  his  election,  tcJee  the  prison- 
er to  be  IN  EXECUTION,  and  charge  the  new  warden  for  the 
Inst  escape  or  admit  him  to  be  out  of  execution,  and 
charge  the  old  warden.  3cl.  By  the  case  of  Lenthal  v.  Len- 
ihalj  (2  Lev.  109;  26  Car.  II.)  where  there  was  a  voluntary 
escape  from  the  marshal,  and  a  voluntary  return.  The 
marshal  died,  and  the  office  descended  to  his  son,  who  again 
suffered  a  voluntary  escape,  and  it  was  resolved  by  the  whole 
court,  after  considering  the  cases  above  cited  from  Hob.  and 
Roll,  that  the  action  well  lay  against  the  son,  for  a  second 
escape. 

Again,  in  the  case  of  Grant  v.  Southers.  (6  Mod.  183 ;  3 
Anne.)  Grant  had  been  in  custody  of  the  former  marshal, 
who  voluntarily  suffered  him  to  escape.  Grant,  afterwards, 
came  voluntarily  and  returned,  and  being  found  in  custody 
by  the  succeeding  marshal,  was  detained  by  him;  upon 
which  Grant  brought  an  action  of  false  imprisonment 
against  the  new  marshal.  The  court  granted  an  imparlance 
till  the  next  term,  but  at  the  same  time,  affirmed  that  it  was 
lawful  to  detain  him,  and  that  to  suffer  him  to  go  at  large 
would  be  an  escape  in  the  second  marshal. 
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It  appears  that  Comyns,  whose  name  adds  a  sanction  to 
these  authorities,  had  the  same  view  of  the  law  on  this  sub- 
ject. In  his  Digest,  (3  Com.  Dig.  647,  E.)  he  says,  "  if  a 
person  escapes,  and  afterwards  returns  to  the  prison,  the 
plaintiff  may  admi/  him  in  exectUum^  although  he  has  a 
remedy  against  the  sheriff."  And  again,  (ibid.)  <*  so  though 
the  escape  was  voluntary  by  the  jailer  and  without  the 
plaintiff's  consent" 

From  the  tenor  of  these  cases,  it  appears  that  the  prisoner 
is  considered  to  be  again,  of  course^  in  execution,  at  the  suit 
of  the  plaintiff,  unless  the  latter  evinces  his  intention  to 
abandon  that  remedy,  by  proceeding  against  the  sheriff  for 
the  escape.  It  is  certain  that  it  is  not  necessary  for  him  to 
take  out  a  new  writ  against  the  prisoner,  but  may  admit  him 
to  be  in  execution  on  the  former  process.  This  is  the  ex- 
press language  of  several  of  the  cases.  The  plaintiff  may, 
both  by  common  law  and  the  statute,  take  out  such  writ ; 
bat  it  would  be  absurd  to  compel  him  to  do  it  when 
bis  *case  does  not  require  it.  Generally,  howerer,  a  [9*] 
new  process  might  be  necessary ;  for  the  sheriff  has 
no  right  to  retake  the  debtor  without  it,  and  his  Tolnnfary 
return  is  seldom  to  be  expected. 

The  circumstance  that  in  most  of  the  cases  which  have 
been  mentioned,  the  question  as  to  the  legality  of  the  pri* 
soner^s  detention  has  arisen  on  a  second  escape  suffered  by  a 
subsequent  sheriff,  is,  in  my  opinion,  immaterial  to  its  merits* 
The  case  from  Rolle  is,  however,  not  of  that  description. 
It  was  there  decided  in  relation  to  the  same  sheriff.  But  it 
cannot  be  important.  If  the  imprisonment  was  originally 
unlawful,  it  cannot  be  made  lawful  by  the  change  of  keepers* 
The  rights  of  the  plaintiff,  or  the  power  of  the  sheriff,  or 
the  personal  liberty  of  the  defendant,  cannot  depend  on  a 
circumstance  like  this.  It  must  be  obvions,  too,  that  the 
question  can  seldom  arise,  except  where  there  is  a  change  of 
the  sheriff;  for  with  respect  to  Xh^same  sheriff  a  jecoitcf  es- 
cape cannot  be  material  when  he  is  equally  liable  for  the 
first. 

There  is,  I  believe,  no  subsequent  case  which  contradicts 
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this  doctriDe,  unless  that  of  Ravenscroft  y.  Eylea^  (2  Wils. 
294,}  be  so  considered.  That  was  a  voluntary  escape  on 
mesne  process^  and  a  voluntary  return  by  the  prisoner. 
The  plaintiff  proceeded  to  judgment,  but  not  to  execution^ 
and  then  sued  the  warden  for  the  previous  escape.  The 
question  submitted  to  the  court,'  was  whether  the  plaintiffs 
HAVING  PROCEEDED  TO  JUDGMENT,  could  maintain  his  aC' 
tion  7  The  court  determined  that  he  could,  and  in  reason- 
ing on  the  subject,  they  say,  that  it  being  a  voluntary  es- 
cape, the  jailer  could  not  afterwards  retake  and  detain  him 
for  the  same  matter ;  that  the  plaintiff  might  retake  him  by 
an  escape  warranty  but  had  his  option  to  proceed  as  he 
pleased,  either  to  judgment  and  execution  against  him,  or 
against  the  warden ;  and  yet  they  add  that  the  prisoner  was 
no  longer  in  jail  at  the  plaintiff's  suit ;  and  although  the 
plaintiff  might  lawfully  proceed  to  judgment,  he  could  not 

charge  him  in  execution.  This  case  appears  to  me 
[*10]    obscure  and  contradictory,  unless  *the  court  intended 

to  be  understood  that  the  plaintiff,  in  order  to  charge 
him  in  execution,  was  obliged  fu^st  to  retake  him,  (al* 
though  already  in  jail,)  by  an  escape  warrant.  If  so,  the 
remedy  by  an  escape  warrant  being  founded  on  the  statute 
of  Anne,  (1  Anne,  c.  6,)  which  is  not  adopted  here,  can  have 
no  application  to  the  present  case.  The  case  of  Key  and 
Briggs«  (Skinn.  282,)  there  cited  to  be  in  point,  does  not 
support  that  position ;  and,  besides,  this  mode  of  redress 
by  the  plaintiff,  questionable  as  it  may  be,  was  not  connected 
with  the  matter  submitted  to  the  consideration  of  the  court. 
It  was  sufficient  for  the  purpose  of  that  decision  to  declare 
that  after  a  voluntary  escape  on  mesne  process,  the  plaintiff, 
although  he  proceeded  to  judgment,  might  still  maintain 
his  action  against  the  warden.  I  think,  therefore,  this  case 
does  not  bear  with  any  weight  on  the  present  question. 

On  the  whole,  I  am  of  opinion,  both  on  principle  and  the 
authorities  on  the  subject,  that  the  second  arrest  being  sub- 
mitted to  by  Hicks,  was  lawful,  and,  of  course,  that  his 
subsequent  detention  by  the  defendant  was  equally  lawful ; 
that  the  interest  of  the  plaintiff  was  materially  concerned  in 
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keeping  Hicks  in  cu8tod7,  and  that  it  does  not  lie  in  the 
mouth  of  this  defendant  to  excuse  himself  by  the  previous 
default  of  Merritt,  whose  delinquency  cannot  purge  his  own  ; 
and,  of  course,  that  his  suffering  the  second  escape  was  a 
breach  of  his  bond  of  indemnity,  and  rendered  him  liable  to 
this  action. 

KxNT,  J.  The  question  is,  whether,  upon  the  facts  stated 
in  the  case,  the  defendant  is  responsible  to  the  |)Iaintiff  upon 
his  bond.  ^ 

By  the  common  law,  as  understood  before  add  during  the 
reign  of  Elizabeth,  a  voluntary  escape  of  a  pri^ner  in  eze^ 
cution,  completely  and  forever  discharged  him  from  the  debt, 
so  that  neither  the  plaintiff  nor  sheriff  could  retiike  him  for 
the  same  demand.  (Bro.  tit.  Escape,  pi.  12  and  45.  Linacre 
and  Rhodes  easej  2  Leon.  96.  Phillips  and  Stsne^s  case^ 
2  Leon.  118.)  The  law  was  afterwards  changed,  or  under- 
stood differently,  and  there  were  repeated  decisions 
*in  the  reign  of  Charles  IL  and  of  William  and  Mary,  [*11] 
that  after  a  voluntary  escape,  the  party  was  entitled  to 
new  process  against  the  debtor,  and  was  not  confined  exclu- 
sively to  his  remedy  against  the  sheriff,  who  might,  perhaps^ 
be  unable  to  indemnify  him.  (2  Mod.  169.  T.  Jones,  21. 
1  Sid.  330.  1  Lev.  211.  1  Vent.  269.  1  Show.  169.  1 
Salk.  271.)  The  statute  of  8  and  9  Wm.  III.  c.  27,  gave 
the  party  the  like  remedy  of  further  process  against  the 
debtor's  person,  as  wfU  as  of  process  against  his  pro- 
perty, after  a  voluntary  escape ;  and  it  was,  therefore,  in 
part,  declaratory  of  the  law,  as  antecedently  received  and 
established.  But  neither  the  decisions  previous  to  the  §talure, 
nor  the  statute  which  pursued  and  sanctioned  them,  impaired 
the  plaintiff's  right  of  action  against  the  sheriff,  or  gave  the 
sheriff  any  authority  to  retake  the  prisoner  upon  the  original 
process.  The  law  in  that  respect  continued  the  same  as  be* 
fore,  that,  after  a  voluntary  escape,  the  authority  of  the  she- 
riff over  the  prisoneHs  gone,  and  he  cannot  retake  w  detain, 
without  new  authority  from  the  plaintiff  (3  Co.  S2,  56. 
Hob.  202.  2  Wils.  295.  5  Term  Kep.26.  1  Sid.  830.  1 
Show.  169.  IVent.  369.)  Some  of  the  cases  speak  of  a  prisoner 
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upon  a  voluntary  return,  after  a  voluntary  escape,  as  again 
in  execution;  but  it  wilL  appear,  upon  an  examination  of 
those  caseS)  that  they  all  terminate  in  this  conclusion,  that 
he  is  to  be  deemed  so,  at  the  election  of  the  plaintif,  and  for 
his  benefit,  and  not  at  the  election  of  the  sheriff.  It  was  said 
arguendo,  in  the  case  of  James  v.  Pierce,  (1  Vent  269 ;  3 
Keb.  463,)  and  seems  to  have  been  agreed  to  by  the  court, 
that  although  the  plaintiff  may  elect,  yet,  until  he  makes  his 
election,  the  prisoner  cannot  be  stud  to  be  in  execution ;  and 
Hale,  in  giving  the  opinion  of  the  court,  said,  that  if  the  pri- 
soner should  bring  trespass  against  the  jailer,  for  being  de- 
tained after  a  voluntary  escape,  the  jailer  could  not  defend 
himself.  The  same  doctrine  was  laid  down  in  the  case  of 
Ravenscroft  v.  Eyles,  (2  Wils.  294,)  and  Ch.  J.  Wilmot  ob- 
served, that  a  prisoner,  when  voluntarily  suffered  by  the  jail- 
er to  escape,  is  instantly  at  large,  and  that  the  jailer  cannot 
retake  and  detain  him  for  the  same  matter,  and  that, 
[*12j  'although  he  voluntarily  returns,  he  is  not  a  prisoner 
at  the  plaintiff's  suit,  even  if  he  is  locked  up  every 
night.  All  the  improvements,  since  the  reign  of  Elizabeth, 
upon  the  law  of  voluntary  escapes,  have  been  made  for  the 
exclusive  benefit  of  the  plaintiff;  none  of  them  have  been 
intended  to  relieve  the  sheriff  in  any  respect  from  the  con- 
sequences of  his  tort. 

The  only  case  that  looks  like  a  qualification  of  the  law,  as 
I  have  stated  it,  is  that  of  a  voluntary  escape  and  return,  and 
continuance  in  prison  until  the  succession  of  a  new  sheriff. 
In  that  instance  it  is  decided,  (2  Lev.  109, 132  ;  6  Mod.  182 ; 
contra^  Hob.  202,)  that  the  new  sheriff  is  bound  to  detain  the 
prisoner,  and  is  liable  for  his  escape,  because  the  plaintifl'has 
his  election  to  consider  him  again  in  execution.  If  this  be  a 
legal  distinction,  the  reason  of  it  may  be,  that  the  prisoner 
comes  regularly,  and  by  color  of  law,  to  the  custody  of  the 
new  sherifi;  which  is  sufficient  to  justify  him  to  detain.  The 
new  sheriff  is  charged  with  the  custody  of  all  prisoners  de- 
livered over  by  his  predecessor,  or  that  are  in  jail,  if  his  pre- 
decessor die  in  office ;  and  the  books  accordingly  say,  (3  Co. 
72,  b.  n.  3,)  that  no  mischief  arises  to  a  new  sheriff,  if  he 
keep  all  the  prisoners  well  until  he  hath  perfect  notice  <^  all 
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the  executions.  The  cases  assign  as  one  reason  for  the  right 
of  action  against  the  new  sheriff^  that  the  plaintiff  is  never  to 
be  without  a  remedy ;  and  if  the  old  sheriff  be  dead,  his  right 
of  action  against  him,  being  personal,  is  dead  also ;  (Dyer, 
322;  1  Roil,  Abr.  921 ;  T.  Jones,  21 ;)  or  if  the  plaintiff  had 
afirmed  the  prisoner  in  execution,  during  the  time  of  the 
former  sheriff,  then  all  remedy  against  him  would  equally 
have  ceased.  In  these  instances,  unless  the  successor  was 
responsible  for  all  the  prisoners  turned  over  to  him,  the 
pfaiifitiff  might  be  left  remediless. 

The  conclusion  which  I  draw  from  a  review  of  the  nu- 
merous cases  upon  this  subject,  and  from  which  I  have  en- 
deavored  to  extract  the  substance,  results  in  these  proposi- 
tions : 

'1st.  That  after  voluntary  escape,  the  ^Aert^who  [*13] 
permitted  the  escape  cannot  retake  or  detain  the  pri- 
soner without  authority  from  the  plaintiff.  That  all  his 
I^al  control  over  the  prisoner  ceases  by  his  own  wrong, 
and  no  act  of  his,  and  no  assent  of  the  prisoner,  with  whom 
he  must  be  deemed  in  collusion,  can  help  him.  The  law 
will  not  help  a  sheriff  to  retake  or  detain  a  prisoner  after  a 
voluntary,  although  it  may  after  a  negligent  escape.  This 
rule  is  extremely  sound  in  principle,  and  salutary  in  its 
tendency,  to  prevent  any  collusion  betwen  the  sheriff  and 
his  prisoners,  and  to  secure  to  the  public  the  faithful  and 
vigorous  execution  of  process. 

2dly.  That  the  p/atWi/ shall  never  suffer  for  the  sheriff's 
default.  The  law  is  active  to  help  Atm,  and  accordingly 
gives  him  his  election  to  charge  the  sheriff,  or  to  pursue 
the  defendant  with  fresh  process ;  and  if  the  defendant  has 
voluntarily  put  himself  in  prison  again,  instead  of  fresh  pro- 
cess,  which  would  be  useless,  he  may  detain  him,  by  affirm- 
ing him  to  be  again  in  execution.  And,  as  all  the  authority 
of  the  sheriff  over  the  prisoner,  subsequent  to  a  voluntary 
escape,  must  be  derived  from  the  act  of  the  plaintiff,  it  fol- 
lows, that  until  such  fresh  process  is  received,  he  cannot  in 
the  one  case,  retake,  and,  that  until  notice  is  given  of  the 
plaintiff's  election  to  hold,  he  cannot,  in  the  other  case, 
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detain  tke  prisoner.  There  is  no  evidence  of  any  such  elec* 
lion  in  the  case  before  the  court.  The  sheriff  must  be  con* 
sidered  as  having  paid  the  debt,  by  reason  of  the  first  es- 
cape, and  he  was  not  injured  by  the  act  of  the  present  de- 
fendant, who  had  no  lawful  authority  to  detain  the  prisoner. 
Whether  Hicks  was,  or  was  not,  voluntarily  in  custody  a 
eecond  time,  is,  therefore,  immaterial,  and  judgment  ought 
to  be  rendered  for  the  defendant. 

Benson,  J.  The  plaintijflf  was  sheriff,  and  the  defendant 
and  Merritt  were  his  deputies.  Merritt  having  Hicics  in 
custody  on  execution^  voluntarily  suffered  him  to  escape. 
Hicks  was,  afterwards,  voluntarily  in  the  custody  of 
[*14]  the  defendant,  *and,  as  intended,  on  the  execution,  and 
he  then  escaped  from  the  defendant  The  plaintiff 
has  since  paid  to  the  party  the  amount  of  the  e^tecution, 
And  has  thereupon  brought  the  present  suit  against  the  de- 
fendant on  his  bond  of  indemnity,  and  a  verdict  has  been 
taken  for  him,  subject  to  the  opinion  of  the  court  on  the 
question,  whether  the  defendant  could  lawfully  have  detain' 
td  Hicks? 

The  law  on  this  question  is  conceived  to  lie  within  a 
very  narrow  compass.  ''If  A.  be  in  execution  at  the  suit  of 
B.  and  escape  with  the  consent  of  the  sheriff,  and  afterwards 
the  sheriff  retakes  him,  and  keeps  him  in  prison,  he  shall 
be  in  execution  to  B.  for  although  B.  may  bring  an  action 
against  the  sheriff  for  this  voluntary  escape,  yet  that  is  at  his 
elecHoHj  and  the  party  in  execution  shall  not  by  his  own 
vfrong  put  B.  to  his  action  against  the  sheriff,  contrary  to 
his  will,  and  it  may  be  that  the  sheriff  is  not  able  to  give 
him  recompense.  So  adjudged  on  an  audita  querela  by  A. 
against  B.  brought  on  this  surmise."  (Roll.  902,  s.  8.)  In 
the  same  case,  as  found  in  another  book,  it  is  said  that  A. 
'<  returned  to  the  prison.^'    (11  Yin.  326.) 

<'If  the  prisoner  escape  of  kis  own  wrongs  the  sheriff  may 
take  him,  and  keep  his  body  under  custody,  till  he  hath 
agreed  with  him,  or  may  have  an  action  on  the  case  for  his 
tortious  escape,  and  he  shall  never  have  an  audita  querda 
against  the  sheriff;  but  it  is  otherwise  when  he  escapes  with 
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the  consent  of  the  jailer,  for  then  he  cannot  take  him  again ; 
and  in  such  case  he  shall^  for  his  discharge,  haire  an  audiia 
querela/*    (3  Coke,  53.) 

If  the  defendant  will  return  and  remain  in  prison,  until 
a  new  shertflf  is  made,  and  be  then  turned  over  to  the  new 
sheriff,  he  shall  be  ao  far  in  execution  as  that  if  he  should 
escape  again,  the  plaintiff  may  have  his  election  ;  either  to 
take  him  to  have  been  in  execution,  and  charge  the  new 
sheriff  for  the  last  escape,  or  admit  him  have  been  out  of  ex- 
ecntion,  and  charge  the  old  sheriff;  for,  perhaps,  the  old 
sheriff  may  not  be  responsible,  or  maybe  dead  ;  and  because 
it  would  be  mischievous  if  the  new  sheriff  might  excuse  him- 
self by  saying,  that  the  defendant  was  not  a  prisoner ^  and 
so  he  could  not  detain  him ;  for  sheriffs  permit  pri- 
soners *in  execution  to  go  out  on  security,  and  when  [*16] 
they  afe  sued  they  plead  a  retaking'  on  fresh  suit^ 
and  so  the  prisoners  go  out  and  return,  at  their  pleasure,  and 
if  the]  new  sheriff  may,  notwithstanding  he  had  the  de- 
fendant actually  in  prison,  excuse  himself  in  this  way,  that 
the  old  sheriff  permitted  a  voluntary  escape,  all  the  credi- 
tors of  the  prisoner  who  was  put  there  in  the  time  of  the 
old  sheriff  would  be  defrauded;  for  it  will  be  very  easy  for 
the  new  sheriff  to  prove  a  voluntary  escape  by  the  old 
sheriff,  when  it  might  not  have  been  in  the  power  of  the 
creditor  to  have  proved  it  to  have  been  volut^ary.^*  (2  Lev. 
1S9, 132.) 

**  Although  the  escape  is  voluntary^  yet  debt  (on  the  judg- 
ment) will  lie  against  the  party  who  escapes,  and  a  scire 
facias  will  also  lie  on  it  against  him.''    (I  Vent.  269.) 

<*  On  an  escape  against  the  will  of  the  sheriff,  either  the 
plaintiff  or  the  sheriff  may  retake.  On  an  escape  with  the 
consent  of  the  sheriff,  the  plaintiff  only  hath  remedy  to  take^ 
and  not  the  sheriff.  (I  Show.  177.)  The  law  in  reference 
to  the  point  or  question  in  the  present  case,  as  collected  from 
these  authorities,  appears  to  be, 

1st.  That  as  it  relates  to  the  plaintiffs  there  is  no  differ- 
ence whether  the  escape  is  voluntary  or  tortious^  and  that  he 
iias  the  same  remedies  in  the  former^  as  in  the  latter  case ; 
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either  he  may  take  oat  new  process,  cr^  if  the  defeodant 
should  be  in  custody  without  new  process,  he  may  then,  as 
it  would  seem,  by  some  other  act,  afirm  him  still  to  be  tn 
execution,  or  he  may  bring  an  action  of  debt  on  the  judg- 
ment; or  revive  it  by  scire  facias;  or  bring  an  action  for 
the  escape  against  the  sheriff;  and  without  being  liable  to 
an  audita  querela^  in  the  mean  time,  before  he  shall  have 
elected  between  these  several  remedies.    But 

2dly.  That  as  it  relates  to  the  sheriffs  there  is  a  difference 
in  the  two  case^^-^or  that  where  the  escape  is  tortious  the 
sheriff  has.  every  requisite  remedy ;  either  he  may  retake 
the  defendant,  and  detain  him  till  he  is  indemnified;  and 
also,  being  in  the  mean  time  liable  to  an  audita  querela  ;  or 
he  may  elect  not  to  retake  him,  but,  to  bring  an  action 

against  him  for  the  escape ;  on  the  contrary^  where  the 
[*16]    escape  'is  voluntary  he  has  no  remedy ;  he  cannot, 

without  new  process  by  the  plaintiff,  retake  the  defen- 
dant, and  even  if  the  derendant  should  voluntary  return  into 
custody,  yet  he  cannot,  unless  the  plaintiff  will  affirm  him 
to  be  in  execution,  detain  him,  and  if  he  should  so  detain 
the  defendant,  an  audita  querela  will  lie  against  him. 

3dly.  If  the  defendant,  however,  shall  be  in  prison,  when 
a  new  sheriff  shall  happen  to  come  into  office,  aud  be  turned 
over  to  the  new  sheriff,  that  the  new  sheriff  has  then  a  riffht 
to  detain  him ;  and  the  reason  with  the  law,  for  implying 
this  right  in  the  new  sheriff,  is  for  the  sake  of  the  correlative 
duty  which  would  then  be  implied  in  him,  to  detain  the 
defendant,  in  order  thereby  not  only  to  give  the  plaintiff  an 
additional  surety  in  the  event  of  a  second  escape,  but  also  to 
prevent  the  fraud  to  which  he  would  otherwise  be  exposed ; 
60  that  it  is  intended  for  the  advantage  and  safety  of  thep/ain- 
tifj  and  not  for  any  emolument  or  other  benefit  to  the  new 
sheriff,  and  cerUinly  not  for  any  remedy  to  the  M  sheriff.  In- 
deed,  the  law  cannot,  consistently  with  itself,  interpose  for  the 
sheriff,  when  there  has  been  a  voluntary  escape ;  for  the  es- 
cape being  to  be  imputed  to  him  as  his  own /au//,  it  is  fit  he 
frhould  be  left  to  suffer  the  consequences  of  it  It  remains  to 
be  noticed,  that  the  defendant  reserved  a  question  as  to  the 
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evidence  of  the  factj  whether,  when  Hicks  came  into  his  cus- 
tody, he  came  voluntarily ;  but  if  the  law  is,  as  has  been 
stated,  that  the  defendant,  in  whatever  manner^  he  might 
have  acquired  the  custody  of  Hicks,  without  new  process  by 
the  party,  could  not  lawfully  have  detained  him,  then  Wiefact 
itself  IS  immaterial,  and,  consequently,  the  consideration  of 
the  evidence  of  it  may  be  omitted.  I  am  therefore,  of  opin- 
ion, that  there  must  be  judgment  for  the  defendant. 

Lewis,  J.  was  of  the  same  opinion. 

Lansing,  Ch.  J.  being  related  to  the  plaintiff,  gave  no 
opinion. 

Judgment  for  the  defendant.(a) 

(fl)  lo  Uie  case  of  LUtl^ld  ▼.  Bnwn,  1  Wend.  398,  403,  Sayage,  Ch.  J. 
observed,  that  <*  between  a  volantary  and  a  negligent  escape,  there  is  a  strik- 
ing difference  as  regards  the  rights  of  the  sheriff  His  liabilities  to  the  platn- 
tUTare  the  same  in  both  oases.  There  is,  howoTer,  a  difibrence  as  to  the  re- 
medy. In  ease  of  a  negligent  escape,  if  the  prisoner  return  before  suit  brought, 
the  eseape  is  purged  and  he  is  of  coarse  a  prisoner  again  at  the  suit  of  the 
plaintiff.  But  in  case  of  a  volantary  escape,  although  the  prisoner  retom  be- 
fore suit  brought,  the  escape  is  not  ipw  facto  purged  as  in  case  of  a  negligent 
escape ;  but  the  plaintiff  may  prosecute  for  it.  He  may  however  affirm  him 
in  prison  at  his  suit,  but  such  affirmation  will  not  be  presumed.  It  require* 
some  positive  act ;  either  new  process,  or  notice  that  the  prisoner  is  received 
agam  as  a  prisoner  at  the  plaintiff's  suit.  The  sheriff's  rights,  however,  in 
relation  to  the  prisoner,  are  very  different  In  case  of  a  negligent  escape,  the 
sheriff  may  paisne  and  retake'the  prisoner ;  in  ease  of  a  voluntary  escape,  he 
cannot  without  authority  from  the  plaintiff:  yet  it  seems,  in  case- of  a  v<rfuntary 
return  of  the  prisoner,  the  sheriff  may  receive  him  ioto  eastody,  but  cannot  de- 
tain him  without  the  authority  or  assent  of  the  plaintiff"  And  in  the  case  of 
Thvm^mn  t.  Loekwtodf  15  Johns.  R.  256,  359,  Spencer,  J.  in  reviewing  the 
principal  case,  says,  "  it  settles  the  point,  that  after  a  Toluntary  eeeape,  the 
sheriff  cannot  lawfully  retake  or  detain  a  prisoner,  unless  the  plaintiff  in  the 
execution  shall  issue  a  new  process ;  ner  can  he  detain  on  the  surrender  of 
the  prisoner  himself,  unless  the  plaintiff  in  the  execution  does  some  act  show- 
ing hii  election  to  hold  him  on  the  old  process."  And  ft  was  accordingly  held 
in  the  latter  case,  that  if  the  sheriff  after  a  voluntary  escape  arrest  the  defen- 
dant en  the  same  execution,  and  take  from  hun  a  bond  ior  the  jail  liberties 
jointly  and  severally  with  another  person,  that  each  bond  will  be  void  for 
duress  both  as  to  the  priocipal  and  surety.  See  Wheeler  v.  Bailey,  13  Job  as. 
S.  366.  See  also  Grab.  Prac.  2d.  ed.  418,  and  Harvey  v.  Buggine,  2  Bailey 
R.  253.  Atkinmm  v.  MatUmn  et  al  2  T.  R.  172, 177,  per  Groee,  J.  Atkin- 
mm  ▼.  Jmeson,  5  id.  25.  Featherelonhawgh  t.  Atkinmn,  Bam.  373.  Tttt- 
9um  T.  Laming,  4  Johns.  R.  45, 47. 
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[•17]    *The  Executors  op  Van  Rensselaer  against 
The  Executors  op  Platner. 

Where  R.  granted  and  demised  land  to  P.  acd  bis  heirs,  exeenton  and  ad- 
ministrators, resenriog  an  annual  rent,  which  P.  for  himself,  bis  beirs,  ex- 
ecutors and  administrators,  covenanted  to  pay  on  the  1st  day  of  May  in 
each  year,  it  was  held,  that  the  executors  of  R.  could  not  recoTer  rent 
which  acoraed  sttbsequent  to  the  death  of  their  testator ;  Mter,  for  rent 
due  previous  to  the  testator's  death. 

Where  several  counts  or  causes  of  action  are  stated,  and  any  one  of  then  is 
bad,  and  the  damages  entire,  the  court  cannot  discriminate  or  give  judg- 
ment for  the  whole.  So  where  the  right  of  action  accrues  periodically,  or 
depends  on  time,  if  the  plaintiff's  declaration  embraces  a  period  for  which 
he  cannot  be  entitled  to  recover,  and  the  damages  are  entire,  it  is  equally 
out  of  the  power  of  the  court  to  distinguish  the  good  from  the  bad,  or  to 
give  judgment  for  the  whole.  Per  Radclifft  J.  Unless  the  court  have  suf- 
ficient matter  by  wbtch  to  Intend  that  no  damages  were  given  for  the 
period  when  the  plaintiff  had  no  right    Per  Kent,  J. 

It  9eem9  that  an  action  of  covenant  will  lie  against  the  executon  of  the  lessee, 
on  such  a  covenant,  though  the  land  had  passed,  by  act  of  law,  into  other 
hands. 

Where  in  an  action  of  covenant,  or  in  any  action  sounding  in  damages,  the 
plaintiff  claims  more  damages  than  on  the  face  of  his  declaration  appean 
to  be  due,  it  will  not  vitiate,  efpecially  after  verdict  for  the  amount  of  the 
damages  being  ascertained  by  the  jury,  it  is  to  be  presumed  they  were 
assessed  according  to  the  proof.    Per  RadcHff,  J. 

This  was  an  action  of  covenant.  By  an  indenture,  made 
the  12th  January,  1774,  John  Van  Rensselaer  granted  and 
demised  to  Jacob  Platner,  his  heirs  and  assigns,  a  farm  in 
Claverack,  in  the  county  of  Columbia,  to  have  and  to  hold, 
&c.  unto  the  said  Jacob  Platner,  his  heirs,  executors,  admin- 
istrators and  assigns,  forever,  yielding  and  paying,  &c.,  and 
the  grantee  for  himself,  his  heirs,  executors  and  administra- 
tors, covenanted  to  pay  the  rent.  Platner  died  in  1776,  and 
Van  Rensselaer  on  22d  February,  1783^  having  made  his 
will  on  the  20th  February,  1783.  The  present  suit  was  by 
the  executors  of  Tan  Rensselaer,  to  recover  the  rent  due 
from  the  1st  May,  1774,  to  the  1st  May,  1783. 

A  verdict  having  been  found  for  the  plaintiffs,  iSjpencer, 
for  the  defendants,  moved  in  arrest  of  judgment  on  two 
grounds. 
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Ist  Because  no  action  lies  against  executors,  for  rent 
which  accrued  after  the  death  of  the  testator,  who  was  tenant 
in  fee. 

2d.  That  the  executors  of  Tan  Rensselaer  hatre  recoveredi 
quasi  executorsi  for  rent  due  subsequent  to  the  death  of  the 
testator. 

Emoitj  for  the  plaintiffi. 

Radcliff,  J.  This  is  an  action  of  covenant,  for  rent  due 
to  the  testator  of  the  plaintiffs,  which  accrued  on  an  estate 
in  fee^  subsequent  to  the  death  of  the  defendants'  testator* 
A  motion  has  been  made  in  arrest  of  judgment,  on  two 
grounds. 

Ist.  That  the  plaintiffs  have  claimed  and  recovered  rent, 
which  accrued  subsequent  to  the  death  of  their  testator* 

2d.  That  the  recovery  is  for  rent  which  accrued  subse* 
quent  to  the  death  of  the  defendant^  testator. 

*Ab  to  the  first,  there  is  no  doubt,  that  where,  in  an  [*18] 
action  of  covenant,  or  in  any  action  sounding  in 
damages,  the  plaintiff  claims  more  damages  than  on  the  fiice 
of  his  declaration  appears  to  be  due,  it  will  not  vitiate,  especi* 
ally  after  verdict,  (2  Lev.  57;  Poph.  209;  Cro.  Car.  569, 
629,  490 ;  6  Com.  tit.  Pleader,  c.  84,  p.  376,  d&c.,)  for  the 
amount  of  the  damages  being  ascertained  by  the  jury,  it  is  to 
be  presumed  they  were  assessed  according  to  the  proof.(a) 

(«)  Bot  if  a  judgnent  be  rendered  for  a  larger  nim  Uian  the  damages  laid 
in  Uie  plaintiff's  declaration,  it  is  error.  Chettley  t.  Morris^  2  Win  Black* 
1300.  V9ker  t.  Daruey^  cited  infra,  Melntyre  v.  Clark  ^  MarrU,  7  Wend. 
330.  Cortelyau  t.  CorUlyou,  1  Peno.  R.  3ia  Dmnel  r.  Pwrk,  9  Peno.  R. 
1004.  Lake  t.  MerriU,  5  Habt.  988.  Htrhert  r.  Hardenbergk,  id.  923. 
Smmk  T.  Andertim,  4  id.  319.  Edwards  ▼.  WeutfTf  1  A.  K.  Maiah.  389, 
Mawan  t.  Lee,  3  J.  J.  Marsh.  97.  Tenant  y*  Oray,  5  Munf.  494.  Dinemore 
T.  Auetill,  Minor,  89.  Floumay  t.  Childreee,  id.  93.  Harrie  t.  Jaffray,  3 
bar.  Sl  J.  546.  Derieh  t.  Jonea,  1  Stew.  18.  Hoit  t.  Moloney, U  N.  Uamp. 
R.399.  ilo6tiis(  ▼.  tforris,  Hardhi,  93.  Ortsl  y.  lfod;ge#,3  D«t.  903.  Bot 
yet  on  application,  the  coart  will  allow  the  plaintiff  to  enter  a  remittitur  for  the 
excess.  Piekwood  y.  Wrigkt,  1  H.  Blsck.  643.  Hardy  y.  Catheart,  Marsh. 
R.  180.  Ueher  y.  Daneey,  4  M.  &  8elw.  94 ;  and  the  authorities  cited  hj 
Lord  Etienborongh.  And  see  a  full  consideration  of  thb  question  by  Ewing, 
Ch.  J.  in  Herbert  y.  Hardenhergh,  cited  eupra.  See  also  Grab.  Prao.  9d  ed. 
d94. 
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It  is  then  a  subject  of  evidence,  and  of  computation  as  to 
amount  only,  within  the  plaintiflfs  right  of  action,  and  pro- 
perly within  the  province  of  a  jury.  But  where  several 
counts  or  causes  of  action  are  stated,  and  any  one  oi  them  is 
bad,  and  thd  damages  entire,  the  rule  is  settled,  in  civil  case^ 
that  the  court  cannot  discriminate,  or  give  judgment  for  the 
whole.  (Doug.  703.)  So  where  the  right  of  action  accrues 
periodically,  or  depends  on  time,  if  the  plaintiffs  declaration 
embraces  a  period  for  which  he  cannot  be  entitled  to  recover, 
and  the  damages  are  entire,  it  is  equally  out  of  the  power  of 
the  court  to  distinguish  the  good  from  the  bad,  or  to  give 
judgment  for  the  whole.  (1  Ld.  Raym.  329;  2  Ld.  Kajrm. 
1382 ;  And.  246  ;  Carth.  96.)  The  time,  in  such  cases,  is 
material,  and  constitutes  a  part  of  the  cause  of  action,  and 
therefore  cannot  be  rejected  as  surplusage.  In  the  present 
case  the  plaintiffs,  as  executors,  have  claimed  one  year's  rent 
which  fell  due  on  an  estate  in  fee,  subsequent  to  the  death  of 
their  testator.  It  not  being  a  case  of  apportionment,  they 
clearly  cannot  recover  for  any  part  of  the  year's  rent.  It  is, 
however,  demanded  in  the  declaration,  as  a  distinct  and  sub- 
stantative  cause  of  action,  and  the  damages  are  entire.  The 
objection,  therefore,  on  the  face  of  the  record,  I  think  is  fatal 
to  the  plaintiffs'  action ;  but  if  it  can  appear  from  the  judge's 
notes  on  the  trial,  that  the  plaintiffs  claimed  and  recovere4 
for  the  previous  rent  only,  according  to  the  modem  and  more 
liberal  practice  of  our  courts,  I  am  inclined  to  allow  the  ver- 
dict to  be  altered  or  amended,  agreeable  to  the  truth  of  the 
case. 

2d.  As  to  the  second  objection,  the  authorities  are  numer^ 
ous  and  decisive,  that  this  action  will  lie  on  an  express  cov* 
enant,  against  the  lessee  and  his  executors,  dsc.,  though  the 

breach  be  committed  while  a  third  person  is  in  pos« 
[*19]    session,  *and  is  recognized  as  tenant  by  the  lessor 

(Cro.  Jac.  622 ;  Cro.  Car.  188 ;  1  Sid.  402 ;  Hob. 
188 ;  Salk.  309 ;  3  Mod.  26 ;  1  Wils.  4 ;  2  Burr.  1190,  1196, 
1197 ;  1  H.  Bl.  444 ;  4  Term  Rep.  98 ;  1  Dall.  307.)  The 
lessee  continues  liable,  and  also  his  executors,  to  the  extent 
of  their  assets,  on  the  ground  of  the  express  covenant,  so 
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long  as  a  privity  of  contract  remains.  That  privity  exists  in 
Che  present  instance  ;  the  covenant  is  express,  and  the  same 
rale  mast  be  deemed  to  ap[rfy.  I  am,  therefore,  of  opinion, 
if  the  v^ict  can  be  amended,  that  the  defendants  take  no- 
thing by  their  motion,  otherwise,  that  the  judgment  be  ar- 
rested. 

Kent,  J.  Two  questions  were  raised  at  the  argument  in 
rapport  of  the  motion : 

1st.  That  no  action  lies  against  the  executors,  for  rent  ac- 
eraed  subsequent  to  the  death  of  their  testator. 

2d.  If  it  did,  that  the  executors  of  Van  Rensselaer  have 
recovered,  quasi  executors,  rent  accruing  since  their  testa- 
tor's death. 

With  respect  to  the  first  question,  it  appears  to  me,  from 
an  examination  of  the  cases,  to  be  a  settled  rule,  that  cove- 
nant will  lie  on  a  covenant  in  deed  against  a  lessee,  notwith- 
standing a  third  person  be  at  the  time  the  actual  tenant,  and 
the  lessor  has  recognized  him  as  such ;  and  against  his  ex- 
ecutors, notwithstanding  he  may  have  assigned  in  his  life- 
time, and  the  rent  accrues  subsequent  to  his  death.  The 
reason  given  for  the  rule  is  this,  that  the  privity  of  contract 
of  the  testator,  is  not  determined  by  his  death,  and  the  ex- 
ecutor shall  be  charged  with  all  his  contracts,  so  long  as  he 
has  ussets.  (3  Mod.  326.)  In  another  case,  (Cro.  Ja.  622,) 
it  is  said,  that  in  covenants  en/ait^  a  covenantor  and  his  exe- 
cutors are  alwa3rs  chargeable,  and  that  the  executors  are  not 
chargeable  by  reason  of  the  privity  of  contract,  but  by  reason 
of  the  covenant.  But  though  some  cases  may  differ  in  as- 
signing the  reason  of  the  rule,  they  all  concur  in  the  rnle  it- 
self. There  is  no  instance,  however,  that  I  have  met  with, 
of  a  case  exactly  like  the  present,  where  the  covenant  for  rent 
was  upon  an  estate  in  fee.  They  are  all  upon  terms  for 
years,  and  it  seems,  accordingly,  to  be  severe  to  apply  the 
rule  to  the  present  case ;  for  here  the  executors  or 
the  'personal  estate  receive  no  consideration  for  the  [*20] 
payment  of  the  rent,  since,  on  the  death  of  Platner, 
the  estate  must  have  descended  to  the  heirs  at  law. 

In  answer  to  this  objection,  I  observe,  that  the  responsi** 
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bility  of  the  executors  to  pay  reDt,  accruing  subsequent  to 
their  testator's  death,  is  not  placed  upon  the  ground  that 
they  have  the  fund  in  hand,  but  upon  the  ground  of  the 
express  covenant  of  iheir  testator,  from  which  no  act  that  he 
can  do  will  discharge  him,  or  discharge  them,  so  long  aff 
they  have  assets.  There  is  a  strong  case  to  this  effect.  (8 
Burr.  1190,  Enys?  Executor  Y.Donnisthameh  Executors.) 
It  was  a  suit  in  covenant  for  rent,  on  a  joint  lease  to  the  tes- 
tator of  the  derendant,  and  a  third  person,  and  the  testator 
died,  even  before  the  commencement  of  the  term,  so  that  the 
whole  term,  and  the  benefit  of  it,  survived  to  the  other  lessee. 
It  was  a  lease  of  fifty  years,  and  the  same  objection  was  made 
that  I  have  suggested.  "  It  looks  very  odd,"  said  Mr.  Justice 
Denniston,  (2  Burr.  1196,) "  that  when  one  of  the  lessees  dies, 
and  the  interest  survives  to  the  longest  liver  of  them,  yet  the 
other's  representatives  should  be  bound  by  the  covenants^ 
though  no  benefit  remains  to  them." 

However,  on  further  consideration,  the  court  were  unani- 
mously of  opinion,  that  the  plaintiff  was  entitled  to  recover 
for  rent  subsequent  to  the  death  of  the  defendant's  testator, 
although  the  estate  was,  by  act  of  law,  cast  into  the  hands  of 
another.  The  recovery  was  founded  upon  the  express  cove- 
nant, and  not  upon  a  charge,  resulting  from  the  benefit  of 
enjoying  the  land. 

As  to  this  suit,  so  far  as  it  respects  the  right  of  the  plain- 
tiffs, two  points  arises  for  inquiry;  whether  they  can  reco- 
ver, in  an  action  of  covenant,  rent  in  arrear  at  their  testator's 
death,  and  if  so,  then  whether  they  can  recover  rent  due  sub- 
sequent to  his  death. 

1st.  It  is  said,  that  at  common  law,  executors  had  no  re« 
medy  for  rent  in  arrear  in  the  lifetime  of  their  testator,  because 
they  could  not  represent  their  testator,  as  to  any  contracts 
relating  to  the  freehold.  (Co.  Litt.  162,  a.)  This  was 
[•21]  Vemediedby  the  statute  of  32  H.  VIII.  c.  37,  which  gave 
them  a  remedy  by  distress,  and  by  the  action  of  debt. 
It  ought  to  be  observed,  that  both  these  remedies  are  found- 
ed on  the  privity  of  estate,  and  that  when  the  books  say,  thai 
executors  had  no  remedy  at  common  law,  they  must  be  un- 
derstood to  mean  none  resulting  from  that  privity. 
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I  have  no  doabt,  they  were  always  entitled  to  a  remedy 
OD  aa  express  covenant  for  rent,  for  that  was  a  personal 
a>ntract,  independent  of  the  freehold,  as  much  so,  as  if  the 
testator  had  given  a  bond  for  the  rent,  payable  by  instal- 
ments. 

We  find  cases  in  which  executors  have  been  allowed  to 
bring  an  action  of  covenant,  on  a  covenant  contained  in  deed, 
although  the -same  was  connected  and  run  with  the  freehold. 
(1  Tent.  175;  2  Keb.  831 ;  2  Bac.  Abr.  639.)  This  was  not 
a  suit  for  rent,  and  yet,  equally  with  the  present  suit,  it  came 
within  the  reason  of  the  objection  to  suits  at  common  law 
by  executors  for  arrearages  of  .rent,  to  wit,  that  they  could 
not  represent  their  testator  as  to  any  contracts  relating  to  the 
freehold.  I  conclude,  therefore,  that  where  there  is  an  ex- 
press covenant  for  rent,  the  executor  is  not  confined  to  the 
statute  remedies  by  distress  and  debt,  but  may  resort  to  a 
common  law  remedy  on  the  cov6nant.(a) 

2d.  As  to  the  second  point,  it  is  equally  clear  that  the  ex- 
ecutor can  only  go  for  rent  due  and  payable  at  his  testator's 
death,  where  the  rent,  as  in  the  present  case,  goes,  on  the 
testator's  death,  to  his  heirs.  The  rent  Iiere  was  payable 
yearly,  on  the  1st  May  in  each  year,  and  this  not  being  a 
case  of  apportionment,  in  respect  to  time,  it  is  certain  that 
the  executors  have  declared  for  one  year's  rent  more  than 
they  were  entitled  to.(&)  This  claim  being  a  substantial 
ground  of  action,  and  material  to  the  damages,  and  the 
damages,  by  the  verdict  being  entire,  *the  judgment  [*22] 
must  be  arrested,  unless  we  have  sufficient  matter  by 
which  we  can  intend  that  no  damages  were  given  for  the 
claim  of  the  last  year's  rent.(c)    (1  Ld.  Raym.  329,  and  246 ; 

(a)  See  1  Sauod.  341,  b.,  note  5,  6. 

{b)  As  to  apportionment  of  rent,  lee  Woodfall's  Tenant's  Law,  948,  <f  neq. 
10  Co.  198.  1  Balk.  65.  1  P.  Wma.  392.  9  P.  Wms.  176,  501.  Laws  of 
New  York,  llth  sees.  c.  36,  s.  97,  (vol.  1,  p.  144.) 

(c)  Courts  are  liberal  in  amending  verdicts  to  conform  to  the  intention  of 
the  jarjr.  Hay  ▼.  Oiuterhaut,  3  Hamra.  R.  384.  Boatright  ▼.  iUgg*,  4 
Mnnf.  R.  185.  See  Royall  ▼.  Epp€$n  9  id.  479.  HoUaday  y,  Littlepage,  id. 
539.  Bank  t.  Condy,  1  HiU's  (S.  Car.;  R.  909.  Broum  ▼.  HUUga$,  9  id. 
447.    LUtU  T.  Larrahhee,  9  Qreeni  R.  37.     Oirard  t.  SiUm,  4  Yeates,  1. 
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Carth  96 ;  Sh.  1094.)  But  no  such  matter  is  shown ;  on  the 
contrary,  it  appears  by  the  judge's  no  es,  tl  at  damages  were 
gi^en  for  the  last  year,  and,  of  course,  the  judgment  must  be 
arrest6d.(a) 

Benson,  J.  and  Lewis,  J.  were  of  the  same  opinion. 

Lansing,  Ch.  J.  This  is  an  action  of  covenant  for  the 
recovery  of  rent. 

A  motion  has  been  made  in  arrest  of  judgment. 

Because,  it  appears  that  the  plainti^  claim  as  executors, 
and  have  recovered  rent  accrued  after  the  death  of  their 
testator. 

The  plaintiflb  declare  on  an  indenture,  made  between  John 
Van  Rensselaer  and  the  defendants'  testator,  by  which  the 
former  granted  in  fee  to  the  latter,  certain  lands,  reserving 
an  annual  rent,  payable  on  the  1st  day  of  May  iu  every  year. 
It  contains  a  covenant,  by  which  the  grantee  binds  himself, 
his  heirs,  executors,  administrators  and  assigns,  to  the  pay- 
ment of  the  rent. 

The  declaration  sthtes,  that  John  Yan  Rensselaer,  the 
plaintiffs'  testator,  died  seised  of  the  rent  on  the  20th  day  of 
February,  1783,  and  that  the  last  year's  rent  became  due  on 
the  first  day  of  May,  1783. 

The  18th  sec.  of  the  statute  respecting  rents,  which  re* 
enacted  the  4th  sec.  of  the  37th  chapter  of  the  statute  of  32 
H.  YIII.  does  not  touch  this  case ;  that  statute  is  intended 

And  Id  applying  a  Tardiot  to  a  good  eoant,  if  tha  judge  will  certify  that  the 
evidence  applied  lolely  to  that  count,  or  that  all  the  evidenoe  givea  would 
properly  apply  to  that  count,  aa  well  an  to  another  which  ii  bad.  Union  7irm. 
pike  Co,  ▼.  Jenkins,  1  Caiuea'  R.  381.  Stafford  ▼.  Chrein,  1  Johna.  R.  505. 
Highland  Turnpike  Co.  ▼.  MeKean,  11  id.  98.  Cooper  v.Biooell,  15  id.  318. 
Narris  ▼.  Dunham,  9  Cowen,  151.  Sayre  t.  Jewett,  13  Wend.  35.  Barnard 
▼.  Whiting,  7  Maaa.  R.  359.  Bameo  ▼.  Hard,  1 1  id.  57.  Sullivan  ▼.  Hoker, 
15  id.  377.  Patten  ▼.  Gurney^  17  id.  187.  Cornwall  ▼.  Gould,  4  Pick.  446. 
Clark  ▼.  Lambot  6  id.  513 ;  8  id.  415.  Joneo  ▼.  Kennedy,  11  id.  135.  Paul 
T.  Harden,  9  Serg.  &,  Rawle,  33.    Perry  ▼.  BoiUau,  10  id.  311. 

(a)  Where  matter  ia  inaenaible  or  void,  and  not  of  the  giat  of  the  action » 
(he  court  will  intend  that  no  damagea  were  given  for  it.  1  Str.  1094,  345. 
Cro.  Jae.  664,  665.  1  Ld.  Raym.  146,  976.  WUlea,  443.  3  Saund.  171, «. 
aetel.    3  Johna.  Rep.  383, 443. 
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merely  to  enable  the  executors,  in  the  cases  mentioned  in  it 
to  sustain  an  action  of  debt  for  the  recovery  of  rent,  which 
they  vere  not  competent  to^recorer  at  common  law. 

*But  this  action  is  founded  on  an  express  covenant,    [*23] 
and  the  executors  of  the  testator  only  representing 
his  personal  interests,  must  necessarily  deduce  their  right  to 
recover  from  the  testator  personally,  and  cannot  sustain  their 
action  on  their  privity  of  estate,  which  devolved  on  the  heir 
or  devisee  of  the  testator. 

It  is,  therefore,  clear,  that  the  executors  cannot  go  for  rent 
accrued  after  the  testator's  death  ;  but  they  may  well  sustain 
a  suit  for  the  rent  accrued  previous  to  the  death  of  their 
testator. 

The  grant  on  which  the  rent  is  reserved,  is  dated  the  12th 
day  of  January,  1774. 

The  first  rent  is  payable,  by  the  terms  of  the  grant,  on  the 
first  day  of  May,  1774,  and  the  rent  accruing  thereafter,  on 
the  first  day  of  May  in  every  year. 

The  plaintifis'  testator  is  averred  to  have  died  on  the  22d 
day  of  February,  1783. 

The  plaintiffs  declare  for  nine  years  rent,  and  in  the  de- 
claration is  contained  a  particular  speci6cation  of  the  several 
years  for  which  the  rent  remained  unpaid.  The  last  year's 
lent  claimed,  is  alleged  to  have  become  payable  on  the  first 
day  of  May,  1783. 

Introductory  to  this  specification  in  the  plaintiffs'  declara- 
tion, is  an  averment,  that  from  the  first  day  of  May,  1774,  to 
the  first  day  of  May,  1783,  inclusive,  the  rent  remained  un- 
paid ;  thus  excluding  the  first  year's  rent,  payable  on  the 
first  of  those  days,  and  including  one  year  which  did  not  be- 
come payable  till  after  the  plaintiffs'  testator's  death. 

The  inconsistency  between  the  general  averment,  and  the 
particular  specification,  might  be  considered  as  cured  by  the 
verdict,  but  the  introduction  of  a  claim  to  damages  on  a  sub- 
stantive cause  of  action,  which  cannot  be  sustained  after  a 
general  verdict,  it  is  laid  down  as  settled,  is  good  cause  for 
arresting  judgment 
It  was  suggested,  in  the  course  of  the  argument,  that  tho 
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court  ought  to  infer,  that  the  plaintiflfs'  recovery  was  limited 

to  the  right  they  proved  on  the  trial. 
[•24]        *It  appears,  however,  upon  recurring  to  the  notes  of 
the  judge  who  presided  at  the  trial,  that  damages 
were  given  for  ten  years'  rent.     This  intendment  cannot, 
therefore,  be  admitted. 

Upon  the  whole,  I  am  of  opinion,  that  the  judgment  in  this 
case  must  be  arrested. 

Judgment  arrested.(a) 

(tf)  The  exeCQtor  or  administrator  of  the  lesBor  is  the  only  person  who  can 
sue  for  a  breach  of  covenatat  by  the  leasee  in  the  lifetime  of  the  lessor.  Fits. 
N.  B.  14.S,  D. ;  but  if  the  lessee  break  a  covenant  mnnlog  with  the  land,  as  a 
covenant  to  pay  rent,  Huret  ▼.  Rodney,  1  Wash.  C.  C.  R.  375 :  sea  also  Sand* 
with  ▼.  De  Silver,  Browne,  221.  After  the  death  of  the  lessor,  the  proper  person 
to  seek  a  remedy  for  the  breach  is  he  to  whom  the  reversion  is  transmitted, 
viz.  if  it  be  the  reversion  of  a  freehold  estate,  the  heir ;  if  of  a  term,  the  execu- 
tor or  administrator ;  or  where  in  either  case  the  lessor  has  devised  the  rever- 
■on,  the  devisee  ;  for  aa  the  revenion  is  transmitted  to  him,  it  is  fit  that  be 
have  the  benefit  of  the  covenants  made  in  respect  thereof.  Comyn  Land, 
and  Ten.  2d  ed.  278.  Abney  v.  Brownlee,  2  Bibb,  170.  Hatcher  v.  QalU- 
way,  id.  IbO.  Williamson  v.  Richardson,  6  Monroe,  695.  South  v.  Hoy,  3 
id.  94.  MoaU  v.  Tyson,  2  Har.  &,  McHenry,  387.  Baehus  v.  McCoy,  3 
Hamm.  R.  211.  Goodrich  v.  Thompson,  4  Day's  R.  215.  And  see  Hamilton 
V.  Wilson,  4  Johns.  R.  72,  and  15  id.  488,  n.  (a.)  Rice  v.  Spotswood,  6  Mon» 
roe,  40.  Orist  v.  Hodges,  3  Dev.  200.  Therefore  if  one  covenants,  grants 
and  a^ees  that  another  shall  have  and  enjoy  Blackacre  for  a  certain  time, 
and  the  other  covenants  to  pay  in  consideration  thereof  to  the  testator,  hii 
heirs,  executors  and  assigns,  a  sum  annually,  the  executor  cannot  sue  on  this 
covenant  for  a  breach  after  the  death  of  the  testator.  Drake  v.  Munday,  Cro. 
Car.  207.  Cothsr  v.  Merrick,  Hardr.  95.  Bac.  Abr.  tit  Executor,  H.  3. 
Dyer,  362,  a.  And  although  the  rent  should  be  expressly  reserved  to  the 
leasor,  (tenant  in  fee,)  bis  executors  and  aasigus,  without  naming  the  heir,  the 
executors  cannot  have  it,  being  strangers  to  the  reversipn,  and  the  heir  may 
sue  for  arrears  accruing  after  the  ancestor's  death.  Co.  Litt  47,  a.  Sack' 
everell  v.  Frogatt,  2  Sauud.  367.  8.  C.  2  Lev.  13.  If,  therefore,  a  man  being 
seised  in  fee  of  one  acre  of  land,  and  possessed  of  another  for  a  tenn  of  years, 
makes  a  lease  rendering  one  entire  rent,  and  dies  ;  whereby  the  reversion  of 
one  acre  goes  to  the  heir  and  of  the  other  to  the  executor,  the  rent  accruing 
after  shall  be  apportioned  between  the  heir  and  executor.  Williams  on  Ex* 
ecuton,  584,  and  note  g*.  Gilbert  on  Rents,  188.  Moodie  v.  Oamanee,  3 
Bttlst.  153.  But  where  no  reversion  is  left  in  the  lessor,  and  the  rent  is  re- 
served to  his  executors,  administrators  and  assigns,  it  will  go  to  them  and  not 
to  the  heir.  3  Cruise's  Dig.  321,  2d  ed.  Jennison  v.  Lord  Lexington,  1  P. 
Wme.  555.    Upon  the  general  principle  that  the  executor  has  no  interest  in 
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Where  an  eetate  in  fee  ia  granted,  reserving  annual  rentj  the  divutes  of  th« 
grantor  cannot  maintain  covenant  against  the  ezecnton  of  the  grantee  or 
tenant  in  feei  for  rent  in  arrear. 

The  facts  in  the  present  case  weie  similar  to  those  in  the 
preceding,  except  that  the  devisees  claimed  only  from  the 
1st  of  May,  1783,  or  subsequent  to  the  death  of  the  devison 

The  motion  in  arrest  of  judgment  was  argued  by  Spencer^ 
for  the  defendants^  and  Emott^  for  the  plaiotifls. 

Lansiiig,  Chi  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  for  rent. 

The  defendants  have  moved  in  arrest  of  judgment, 

1.  Because  the  plaintiffs  cannot  legally  sustain  this  ac- 
tion as  devisees ;  and 

2dlyi  Because  the  defendants  are  not  liable,  the  estate  on 
which  the  rent  is  charged  having  passed  to  the  heir. 

Neither  the  statute  of  31  Hen.  YIU.  c.  1,  or  33  Hen.  YIIL 
c.  37,  re-enacted  among  the  revised  laws  of  this  state,  apply 
to  this  case.  (L*  N.  Y<  11  sess^  c^  7 ;  11  sess.  c.  36,  s.  13.) 
The  former  applying  only,  as  to  the  persons  against  whom  a 
remedy  is  provided  to  the  executors,  administrators^  and  as- 
signs, of  lessees  for  lives  or  for  years  ;  the  latter^  to  rents 
accrued  in  the  time  of  the  testaioTi  or  intestate.  It  must, 
therefore,  depend  upon  the  express  covenant  of  the  parties, 
whether  this  action  is  sustainable. 

*The  covenant  imports^  that  Jacob  Platner,  the  defen-   [*25] 
dants'  testator,  for  himself  his  heirs^  executors^  admin" 
istrators  and  assigns^  covenanted,  &c.  to  and  with  John  Van 

the  real  estate  of  the  deceased,  see  Drinkwater  t.  Dfinhoaterf  4  Mass.  R. 
354.  Heiukaw  t.  Blood,  1  id.  35.  Oibmm  r.  Farley,  16  id.  280.  SUamo  v. 
Stearno,  I  Pick.  157.  Hamilton  t.  fVOson,  cited  ab<rve.  Dean  v.  Dean,  3 
Mass.  R.  dSa     WaUard  v.  JVosoii,  5  id.  340.    Hotkmoay  t.  VaUniinei  14  id. 

soa 
YoL.  n.  6 
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Rensselaer,  the  plaintiff's  testator,  his  heirs^  executors^  ad- 
minisiraters  and  assigns^  to  pay  the  rent. 

As  long  as  both  parties  were  in  full  life^  this  covenant 
bound  the  defendants'  testator  to  pay.  If  he  died,  from  the 
terms  of  the  contract,  the  grantor  might  charge  the  heir  or 
executor,  at  his  election,  on  the  personal  contract  of  their  an- 
cestor or  testator ;  but  when  both  the  contracting  parties  were 
dead,  their  representatives  must  either  claim  or  be  liable  on 
the  privity  of  contract^  or  on  the  privitt/  of  estate  subsisting 
between  them. 

In  the  case  of  Brett  v.  Cumberland^  (Cro.  Jac.  521,)  the 
distinction  between  the  operation  of  covenants  in  deed  and 
in  law  is  clearly  taken.  It  was  an  action  of  covenant,  by  an 
assignee  of  a  reversion  against  the  executor  of  a  lessee  for  life, 
on  a  covenant  for  repairs.  The  court  had  resolved  that  the 
clause  in  the  lease  on  which  this  question  arose,  was  a  cove- 
nant in  deed^  in  contradistinctionHo  a  covenant  jn  law.  And 
the  action  was  held  to  be  maintainable  on  the  statute  32  Hen. 
Till.  c.  34,  '*  for  that  by  the  express  words  of  the  statute  it 
runs  along  with  the  land,  and  notwithstanding  the  assign- 
ment, the  covenantor  and  his  executor  are  always  chargeable ; 
for  the  executors  are  not  chargeable,  by  reason  of  the  privity 
of  contract^  but  by  reason  of  the  covenant  itself;  and  by 
the  express  words  of  that  statute  such  remedy  as  the  lessor 
might  have  against  the  lessee  or  his  executors,  the  assignee 
shall  have  against  them,  it  being  a  covenant  in  deed  which 
runs  with  the  land ;  but  it  is  otherwise  of  a  covenant  in  law, 
which  is  only  created  by  the  law ;  or  of  rent  which  is  created 
by  reason  of  the  contract  J  and  is  by  reason  of  the  profits  of  the 
land,  wherein  none  is  longer  chargeable  with  them  than  the 

privity  of  the  estate  continues  with  themP 
[*26]  *From  the  words  of  our  statute,  as  well  as  the  pre- 
amble of  the  English  statute,  which  have  been  re-en- 
acted with  some  alterations,  adapting  it  to  the  circumstances 
of  this  statcy  but  which  alterations  do  not  change  the  objects 
to  which  it  is  applied^  it  appears  ihat  the  remedy  was  only 
intended  to  be  applied  to  estates,  in  legal  contemplation,  ca- 
pable of  being  transmitted  through  the  personal  representa- 
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tiTes^a)  This  rent  is  a  fee-farm  rent,  (Harg.  Co.  Litt.  145, 
b.  B.  6,)  or  refU^harge;  it  is  perpetual.  The  rent  is  real 
estate,  aad  so,  certainly,  is  the  estate  oat  of  whieh  it  issues ; 
Che  rent  and  the  land  granted  are  equally  transmissible  to 
the  heirs  of  the  person  seised. 

If  the  statute  does  not  apply,  then  this  is  a  case  at  common 
law,  and  stronger  than  that  to  which  the  statute  intended  to 
apply  a  remedy.  In  those  instances  certain  rerersions  were 
vested  in  the  heir  of  the  grantor:  here  the  reversion  is  only 
contingent.  If  the  covenant  descends  with  the  land,  it  must 
equally  descend  with  the  rent  issuing  out  of  the  land ;  and 
if  so,  the  personal  representatives  cannot,  after  the  death  of 
the  parties,  and  for  rents  accruing  after  the  death  of  both, 
either  maintain  or  be  subject  to  an  action. 

On  the  privity  of  contract,  the  defendants  cannot  be  lia- 
ble to  the  plaintiffs,  because  they  are  not  legally  competent  to 
represent  the  mere  personal  rights  of  their  testator,  arising 
from  the  contract. 

They  cannot  otherwise  represent  him,  than  as  the  rights 

(•)  The  ■Utnte  32  Henry  VIII.  eh.  34,  (sobBtantially  re-enacted  in  New 
Yoik ;  1  Rer.  Lawa,  363»  364 ;  9  Rev.  Stat.  2d  ed.  739,)  was  passed  to  ob- 
▼iate  the  diflknity  whieh  had  been  experienced  from  the  common  law  mle 
that  the  grantee  of  a  reversion,  being  a  stranger  to  the  covenants  and  condi- 
tions contained  in  a  lease  made  by  the  grantor,  could  not  avail  himself  of 
them.  1  Smith's  LeadingCas.  28,  note  to  Speneer'a  esse.  Thur»by  v.  Plant, 
I  Sannd.  838, 240,  and  Sergt.  Williams'  note.  Barker  v.  Danier,  3  Mod.  338. 
TkraU  V.  ComwaU,  I  Wils.  165.  Uherwood  v.  Oldknow,  3  M.  &  Selw.  382. 
This  defect  seems  to  have  been  most  severely  felt  upon  the  dissolution  of  the 
monasteries,  when  the  king  and  bis  grantees  were  the  parties  to  take  advan- 
tage of  covenants  in  outstanding  leases,  Corayn  Land,  and  Ten.  263 ;  and 
the  statute  was  in  consequence  passed.  The  effect  of  the  statute  is,  it  is  said, 
to  transfer  to  the  grantee  the  privity  of  contract;  or,  more  correctly,  the 
rights  which  the  lessor  had  against  the  lessee,  by  reason  of  the  conditions  and 
eovenants  running  with  the  land,  so  that  now  the  grantee  of  the  reversion 
may  take  advantage  of  all  such  covenants,  whether  in  law  or  in  deed,  aU 
though  only  the  lessor  and  his  heirs  be  named  in  the  lease.  Id.  Anon., 
Moore,  159.  Kitchen  v.  Buckley,  1  Lev.  109.  7Aiirs6y  v.  Plant,  ut  oupra, 
Barl  of  Portmore  v.  Bann,  1  Barn.  9l  Cress.  694.  It  sufficiently  appears,  as 
stated  by  Lansing,  Ch.  J.  in  the  principal  case,  by  the  preamble  to  this  sta- 
tute, that  it  only  afibcts  estates  for  life  and  years,  and  this  point  was  decided 
in  Matwroo  v.  Weotwood,  Cro.  Elis.  617.    See  also  Co.  Lit  215,  a. 
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of  the  testator  deyolve  upon  them ;  but  thoee  being  merely 
taken  as  devisees,  they  are  strictly  confined  to  the  real  estate. 
If  they  claim  against  the  defendants'  deducing  their  title 
by  the  devisee,  they  must  claim  on  the  principle  that  the 
common  ligameat,  the  estate  charged^  unites  them  in  inte- 
rest, as  privies,  with  the  defendants ;  but  it  is  not  pretended 
that  the  executors  hold  the  estate  or  have  any  interest  in  it, 
and  on  this  ground  the  action  is  not  attempted  to  be 
[*27]    *8ustained.(a)    We  are,  therefore,  of  opinion,  that  the 
plaintiffs'  claim  is  radically  and  incurably  defective, 
and  that  the  judgment  ought  to  be  arrested. 

Judgment  arrested. 


Case  against  Shepherd. 

Where  a  JaiUee,  after  a  certiorari  from  thie  ooort  was  delirered  to  him,  pro- 
ceeded to  try  the  iMoe  of  travene  on  an  indictment  under  the  not  to  pre* 
Tent  foroiUe  entries  and  detainers,  and  the  defendant  being  found  suilty, 
the  writ  of  restitation  was  issaed;  and  the  defendant  tamed  out  of  posses, 
sion,  it  was  held,  that  the  proceedings  of  the  justice,  after  the  tartiarari, 
were  coram  fion  judiee,  and  void,  and  that  the  joatice  was  liable  to  an  ac- 
tion of  traspass. 

Where  an  entry  is  followed  by  an  ensfsr,  the  party  can  recorer  damages  only 
for  the  mere  trespass  or  entry ;  bat  if  he  make  a  re-entry  and  lays  his  ac- 
tion with  a  eontinuando,  he  may  then  recoTer  damages  (or  the  mesne  fro- 
fiU  or  sobseqoent  acts,  as  well  as  for  the  trespass. 

This  was  an  action  of  trespass  quare  clausumfregit^  for 
treading  down  the  plaintiff's  grass,  and  cutting  and  carrying 
away  wheat,  rye,  oats,  &c.  from  his  close,  &c.  Plea  not 
guilty.  The  cause  was  tried,  at  the  Rensselaer  Circuit,  be- 
fore Mr.  Justice  Benson* 

The  defendant  was  a  justice  of  the  peace ;  and  in  July^ 
1797,  the  plaintiff  was  indicted  before  him  under  the  act  to 
prevent  forcible  entries  and  detainers.    The  plaintiff  pleaded 

(a)  See  1  Saund.  841,  n.  5,  H.  Dyer,  309,  a.  Co.  litt  215,  a.  Cre,  Ells. 
3S3.    3  Term,  393. 
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to  the  iodictment,  but  before  trial  of  the  traverse,  he  obtain- 
ed a  certiorari  from  this  court  to  remove  all  the  proceed- 
ings, which  he  delivered  to  the  defendant,  who,  notwith- 
standing, proceeded  to  try  the  issue,  on  whiqh  the  present 
plaintiff  was  found  guilty.  The  defendant,  thereupon,  issued 
a  warrant  of  restitution,  in  the  usual  form,  to  the  sheriff  of 
the  county,  by  virtue  of  which  the  plaintiff  was  turned  out, 
and  one  Bull  put  into  possession  of  the  premises. 

The  plaintiff  offered  to  prove  that,  at  the  time  Bull  was  put 
into  possession,  there  were  crops  of  wheat  and  rye, 
^growing  on  the  premises,  which  were  reaped  by  him  [*28] 
and  converted  to  his  own  use.  The  defendant  object- 
ed to  this  testinlony,  but  the  objection  was  overruled  by  the 
judge,  and  the  evidence  admitted.  The  plaintiff  proved  that 
Bull  reaped  about  200  bushels  of  rye,  and  400  bushels  of 
wheat,  and  the  j*iry,  thereupon,  found  a  verdict  for  the  plain* 
tiff  for  265  dollars,  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 
Emottt  for  the  plaintiff. 
Woodworthf  for  the  defendant. 

Per  Curiam.  There  can  be  no  doubt  that  the  delivery  of 
the  certiorari  to  the  justice,  superseded  his  powers,  and  ren- 
dered all  subsequent  proceedings  before  him  coram  nonju- 
dieoj  and  void.(a)    (Cro.  Car.  261 ;  1  Salk.  352.)    The  act 

(a)  It »  clearly  letUed,  that  when  a  eertiorari  m  received  by  the  court  be- 
low, it  operates  as  a  MuperaedeoM,  and  all  sabeeqaent  proceedings  on  the  re- 
cord are  erroneous.  Bac.  Abr.  tit.  Certiorari,  O.  Com.  Dig.  Certiorari,  E, 
Cron  T.  Smith,  19  Mod.  643.  Reg.  t.  Nash,  S  Ld.  Raym.  9d9.  See  the  opi- 
nion of  Savage,  Ch.  J.  in  Patehin  r.  Mayor,  ^e.  of  Brooklyn,  13  Wend.  664, 
665,  666.  Payfer  ▼.  Btuell,  3  Hill,  339.  Gardner  y.  Murray,  4  Yeates,  560. 
Kingaland  t.  Oovld,  1  Halst  161.  JIfatrs  ▼.  Sparks,  2  Southard,  513. 
Tbottgh  where  an  execution  is  in  process  of  being  executed,  it  is  not  super- 
seded by  the  allowance  and  delivery  of  the  certioraru  Regina  t.  Naah,  cited 
supra.  Meriton  y.  Stevens,  Will.  271.  Blanehard  v.  Myers,  9  Johns.  R.  66. 
Payfer  v.  BisseU,  cited  supra.  See  also  WOson  r.  WiUiams,  18  Wend.  581  j 
also  1  Cowen,  SI.  It  has  been  held,  however,  in  Pennsylvania,  that  a  esr- 
fiorort  to  remove  the  proceedings  of  justices  nnder  the  landlord  and  tenant 
law  of  that  state.  Is  not  a  supersedeas  to  an  execotion.  Anon.,  4  Dallas,  314« 
Stewni  r.  MarUn,  1  Yeates,  49. 
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requiring  bail  in  certain  cases,  (11  sess.  c.  2, 8.  4,)  npon  cer- 
tioraris,  does  not  apply  to  the  c^use  of  an  indictment  before 
a  justice,  under  the  statute  of  forcible  entry  and  detainer ; 
for  it  is  not  a  judgment  or  order  within  the  meaning  of  the 
act. 

As  the  magistrate  holds  a  courtjof  a  special  and  limited 
jurisdiction,  and  proceeded  after  bis  power  was  taken  away 
by  the  certiorari^  be  became  a  trespasser,  and  is  liable  as 
8uch.(fr)  (Corny.  Rep.  81.  2  Black.  Rep.  1145,  1035.  1  Burr. 

(6)  Where  a  court  has  jurwdletfoii  of  the  canee,  Le  case  del  MarehMhea,  10 
Co.  76,  a.,  and  proceeda  invereo  ordine,  or  erroneonaly,  an  action  doea  not  lie 
agatnat  the  court,  the  party  who  aaea,  or  the  officer  or  miniater  of  the 
court,  who  execotea  the  precept  or  proceas.  EaeUm  t.  Calendar,  11  Wend. 
91.  Huret  v.  Wiekwire^  10  id.  102.  Horlon  ▼.  AuektAoody,  7  id.  300.  Cw- 
ry  ▼.  PHngU,  1 1  Johna.  R.  444.  Smith  v.  Shaw,  12  id.  257.  Yaiee  y.  Lan^ 
•iiil',  5  id.  282  $  9  id.  395.  JZeynoZd*  r.  OocJk,  3  Cainea*  R.  267.  Mow  y.  Ames, 
id.  170.  Reynolde  ▼.  Church,  id.  274.  Reynolds  t.  Orvis,  7  Cowen,  269. 
Cunningham  ▼.  Bueklin,  8  id.  178.  Van  Sternbergh  t.  Kortx,  cited  infra, 
Bigelow  ▼.  Stearns,  19  Johna.  R.  3.  Caleb  t.  Cooper,  15  id.  152.  Butler  t. 
Potter,  17  id.  145.  Vosburg  v.  Welch,  11  id.  175, 177.  Steph.  N.  P.,  Shan- 
wood*a  ed.  2019.  Bredie  ▼.  Rutledge,  2  Bay,  69.  Ambler  t.  Church,  IRoot, 
211.  Phelps  ▼.  Sill,  1  Day,  315.  Young  r.  Herbert,  2  N.  &.  M'Cord,  368. 
Reed  y.  Hood,  id.  168.  Ely  v.  Thompson,  3  Marah.  R.  76.  Little  r.  Moore, 
1  Soath.  74.  See  Tracy  y.  Williams,  2  Conn.  R.  113.  Et>ans  y.  Foster,  I 
N.  Hamp.  R.  374.  See  alao  2  Bay,  1.  Harper,  66.  Ross  y.  Rittenhsuse,  2 
Dallaa,  160.  1  Yeatea,  443.  But  if  the  coort  haye  not  jariadiction  of  the 
cause,  the  whole  proceeding  being  coram  nsnjudice,  an  action  will  lie  againat 
them.  Nicole  y.  Walker,  Cro.  Car.  395.  HiU  y.  Bateman,  Str.  711.  Sher- 
gold  y.  Holloway,  id.  1 102.  Perkin  y.  Proctor,  2  Wile.  384.  Brown  y.  Comp- 
ton,  8  T.  R.  424.  Wickes  y.  Caulk,  5  Har.  Sl  J.  42.  Orifith  y.  Fraxier,  8 
Cranch,  9.  Den  y.  Hamden,  Paioe,  55.  Hence  where  one  of  the  bail  had 
been  arretted  by  proceas  out  of  the  Marthalaea,  {Le  ease  del  Marshalsea,  cited 
supra,)  for  the  purpose  of  aaliafying  a  judgment  obtained  againat *a  principal, 
in  a  caoae  of  which  the  Marshalsea  oourt  had  no  jariadiction,  it  waa  holden 
that  an  action  for  false  imprisonment  would  lie  againat  the  party  who  aued, 
the  marshal  who  directed  the  execution  of  the  process,  and  the  officer  who 
executed  the  aame.  If,  therefore,  a  magistrate  commit  a  party  where  he  haa 
no  jurisdiction,  he  is  liable  to  an  action  of  trespass.  Case  y.  Mountain,  1  M. 
&  G.  227. 

Public  policy  demands  that  courts  of  inferior  jurisdiction  shonld  be  strictly 
^strained  within  the  limita  of  their  jurisdiction,  and  the  law  accorda  with  thia 
principle.  It  must,  therefore,  appear  on  the  face  of  their  proceedings  that 
they  acted  within  their  limita,  or  such  proceedings  are  coram  nsnjudice  and 
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696,602.  8Co.  114, 121.  Str.  710,  993.  Cowp- 640,  647. 
I  Lord  Raym.  454,  468,  470.) 

Toid  The  rule  for  joriBdiction  is  that  nothiojir  shall  be  iDtended  to  be  oat  ol 
tlie  jnriMliction  of  a  saperior  eonrt^  bat  that  which  specially  appears  to  be  so ; 
and,  on  the  contrary,  nothiog  shall  be  intended  to  be  within  the  jarisdiction 
of  an  inferior  coort,  bat  that  which  is  so  expressly  alleged.    Peacock  v.  Bell, 

1  Saond.  73.  Per  Cowen,  J.  in  Hart  ▼.  Sdxas,  21  Wend.  40, 46,  et  teq.  Per 
Bronson,  J.  in  Bloom  r.  Burdiek,  1  Hill,  130, 139.  Foot  ▼.  Stevefu,  17  Wend. 
483.  Kompv.KennedytSCnnch,!!^.  PetC.C.R.d6.  itttesv.Wari{,8MaaB. 
R.8a  WalbridgeY,HaU,3yetBLR.U4.  Smith  r.  Rice,  II  iAtm,  K.  513. 
WilUamo  ▼.  Blunt,  2  Mass.  R.  S13.  7\imer  ▼.  Bank  of  America,  4  Dallas,  11. 
ilini<  ▼.  Hapgood,  4  Mass.  R.  123.  CUspp  t.  Beardaley,  1  Aik.  168.  Martin 
T.  McKitmey,  Pr.  Deo.  380.  HaU  y.  Howdt  10  Conn.  R.  514.  Hendriek 
T.  CUaoeland,  2  Verm.  R.  329.  Powero  ▼.  People,  4  Johns.  R.  292.  HamO* 
fen  T.  Buraiiii,  3  Yerg.  355.  Latham  ▼.  Edgerton,  9  Cowen,  227.  Stockett 
T.  NichoUon,  Walker,  75.  Wooater  t.  Paroona,  Kirby ,  27.  Wickea  y.  Caulk, 
5  Har.  Sl  J.  36.    McKentie  y.  Ramoey,  1  Bailey,  459.    Harvey  y.  Hugging, 

2  Bailey,  267.  See  2  Oyert.  215.  Don  y.  Turner,  9  Wheat  541.  HiU  y. 
Prido,  4  Call,  107.  in  the  ease  of  MUUr  y.  ^eore  et  aL  2  Wm.  Black.  1141, 
1145,  De  Grey,  Ch.  J.  obseryes : — **  In  coarts  of  special  and  limited  jurisdic- 
tion, haying  power  to  hear  and  determine,  a  distinction  mast  be  made.  While 
acting  within  the  line  of  their  anthorily,  they  are  protected  as  to  errors  in 
judgment ;  otherwise  they  are  not  protected.  So  in  Dr.  Bonham's  case,  false 
imprisonment  lay,  because  they  had  exceeded  their  authority.  In  Dr.  Groen- 
yelt's  it  did  not  lie,  becaose  they  were  within  their  jurisdiction.  In  Dr.  Bon- 
ehier's  case,  and  the  case  of  Terry  and  Huntingdon  in  Hardres,  [p.  480 ;  cited 
12  Mod.  392,]  it  lay  because  of  the  excess  of  jurisdiction.  Thus  much  of 
comrto.  The  ease  is  stronger,  when  applied  to  single  magistrates,  haying  or 
not  haying  jurisdiction.  [See  this  subject  fully  discussed  in  Perkin  y.  Proctor t 
2  Wils.  384.  ^See  also  Brittain  y.  Kinnahrd,  1  Brod.  di  B.  432 ;  4  B.  Mo.  50,  and 
cases  there  referred  to.  MOward  y.  Cqfin,  2  Wm.  Bl.  1330.]  In  aU  the  cases 
where  protection  is  giyen  to  the  judge  giyiog  an  erroneous  judgment,  he  must 
be  acting  ao  judge.  The  protection,  in  regard  to  the  superior  courts,  is  afaso" 
Into  and  aniyenal ;  with  respect  to  the  inferior,  it  is  only  while  they  act  with^ 
in  their  jurisdiction."  See  Dr.  Bouehiot^o  case,  considered  by  Spencer,  J.  in 
Von  Stomhorgh  y.  Kortx,  10  Johns.  R.  167, 170.  Where,  therefore,  no  ju-> 
riHfiotiott  to  do  a  particular  act  is  shown  by  an  inferior  tribunal,  the  officer 
doing  it  is  subject  to  an  action,  if  it  result  in  an  injury  to  the  property  or  the 
peison  of  any  one.  Adkino  y.  Brewer,  3  Cowen,  206.  If  yoid  process  be 
issned,  cyan  though  no  malice  enter  into  the  act,  trespass  will  lie,  not  only 
against  the  ptaintiff,  but  also  against  the  magistrate.  Id.  Per  Jackson,  J.  in 
Hoyden  y.  Shed,  11  Mass.  R.  500.  Smith  y.  Rice,  id.  507.  Sedgewick,  J.  in 
AJhte  y.  Ward,  8  id.  79.  Van  Stembergh  y.  Kortz,  ut  aupra.  Kennedy 
y.  TernU,  Hardin,  490.  See  Prince  y.  Thomao,  11  Conn.  R.  472.  As 
where  a  justice  (in  Maasaehasetls)  issued  an  execvtion,  within  iwe  or  threa 
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The  only  question,  therefore,  is  as  to  the  extent  of  the 
damages  to  be  recovered,  or  whether  the  defendant  is  to  be 
made  responsible  for  the  consequential  damages  of  the 
attster. 

In  this  case  the  trespass  is  laid  with  a  cofUinuando ;  but 
the  distinction,  as  to  the  amount  of  damages  to  be  recovered 
in  this  action,  is  this ;  after  an  ouaier^  you  can  only  recover 
for  the  simple  trespass  or  the  first  entry :  for,  though 
[*29]  *where  there  is  an  ouster,  every  subsequent  act  is  a 
continuance  of  the  trespass,  yet  in  order  to  entitle  the 
plaintiff  to  recover  damages,  for  the  subsequent  acts,  there 
must  be  a  re-entry.  But  after  a  re-entry  be  may  lay  his  ac- 
tion with  a  continuando,  and  recover  mesne  profits^  as  well 
as  damages,  for  the  ouster.  (1  Lord  Raym.  692.  2  Salk. 
639.  2  Lord  Raym.  976,  977.  1  Leon.  302,  319.  13  Co. 
600.  MmvUU  case.  3  Black.  Com.  210.  Co.  Litt.  276.) 
The  present  suit  was  commenced  before  any  re-entry  by  the 
plaintiff;  he  is,  therefore,  entitled  to  recover  damages  for  the 
first  entry  only,  or  single  trespass,  and  not  for  the  crops.(a} 
There  must  be  a  new  trial|  with  costs  to  abide  the  event  of 
the  suit. 

New  trial  granted. 

houn  after  jadginent  was  entored  Up,  thoogh  by  the  etetotet  of  1783,  e.  58, 
i  1,  and  ]  784,  o.  38,  $  15,  it  wae  proTlded  Uiat  Uie  exeooUon  ihoald  not  imm 
in  any  case  and  1  after  the  expiration  of  twenty-foor  hoan  after  the  enterinf 
vp  of  jadgment,  JBrigg$  t.  Wardwell,  10  MaH.  R.  356;  or  a  warrant  egainat 
the  plaintiff  as  the  father  of  a  bastard  child,  though  no  eompleint  had  been  made 
to  anthorixe  it,  Pamlk  ▼.  SItcum,  3  Blackf.  491 ;  or  an  execation  for  oosts  nn- 
der  which  the  plaintiff's  horse  was  sold,  withoat  jorisdiction.  RtmUrt  ▼. 
JTeUy,  Harper,  €5.  See  the  jadgment  of  Marcy,  J.  in  Satmeool  t.  BougkUnit 
5  Wend.  170.  Also  Bordin  t.  FUeh,  15  Johns.  R.  191.  Prigg  t.  Adam$,  9 
SaUL  674.  QriJ!^n  ▼.  MiteiuU,  9  Coweil,  548.  Aad  the  jadgment  of  Nelson, 
J.  in  EaaUtn  ▼.  CmlUndar,  11  Wend.  90. 

(s)  Both  posiBswon  and  right  of  possession,  (which  right  may  exist  as 
against  the  defendant  without  the  legal  title.  Birkley  ?.  Pretgrave,  1  East, 
994.  Ckamben  ▼.  Donaldton^  11  id.  65,  67.  CatUrU  t.  Coioper,  4  Taont. 
547 }  ef  9id$  Hugh4$  t.  OOsien,  9  C.  4l  P.  33.  Per  Best,  Ch.  J.  m  Rtvit  t. 
Brotea,  5  Bing.  9,  and  Hvime^  t.  Nwlandi,  11  Ad.  Sl  Eli.  44.  Chrakam  t. 
Peat,  1  East,  944.  Jhmettn  t.  PotUj  5  Stew.  Sl  Port  89.  Townnnd  ▼. 
K€m9i  9  Watts,  180,)  most  eonevr  to  enable  one  to  maintain  tretpass  fuore 
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Kelly,  Widow,  against  Harrison^ 

K,  a  Mtite  itt  Iraland^  tettofved  to  Now  York  id  1760,  where  ha  oeirttoaed 
to  rande  nntU  his  death,  in  1798.  He  left  a  widow  in  Ireland,  at  the  time 
he  remoyed  from  that  eoontry,  haying  been  married  in  1750<  His  wife  wee 
a  native  of  Ireland,  having  never  left  the  doontry,  but  continued  a  subject 
of  the  kmg  of  Great  Britain.  It  was  heldi  that  the  Wife  ot  K.  being  an 
•Istn,  codd  raeorer  dower  of  tlioee  lands  oniji  of  whieh  K.  wts  seised  be< 
fove  the  AmerioMi  revolntioni  or  the  4th  of  Joiy^  1776,  and  not  of  those  he 
acquired  niter  that  period. 

The  division  of  an  empire  works  no  forfeiture  of  a  right  previously  acquired. 

This  was  an  action  of  doufeti  The  cause  was  tried  be- 
fore Mr«  Justice  Raddiff^  on  the  I8th  of  November,  1799^ 

dnaum  fregit  The  gist  of  this  action  is  aa  injnry  to  the  ptMiman^  Bac, 
Abr.  th.  Trespass,  C.  Hertte  v.  Beaumont,  16  East,  33.  Bex  v.  Watwn,  5 
kL  485, 487.  AUxander  t.  Sonnint  4  Bing.  N.  C.  799.  U.  &  Digest,  by 
Metealf^  Periiins  and  Curtis,  tit  Trespass,  and  authorities :  Augtin  v.  Saywert 
$  Cowen,  39.  Brandon  v.  Orimk€,  1  N.  dt  M.  356.  AddUmdn  v.  Way,  4 
Teatee,  318.  CJuttham  ▼.  Brnnerd^  11  Conn.  R.  60.  Torrgnte  v.  Irjoin,  9 
Yeatee,  910.  Wheeltr  v.  MotehkiM,  10  Conn.  R.  S95.  Skinner  r^  MeDowiUt 
SN.4bM.68.  TniMT.OU,6Rand556.  Cooke  Y^J^hamtmt,  id.  8.  Shenk 
t.  MwHdorf,  9  Brown,  106.  BigeUtw  ▼.  tekr,  4  Watts,  377.  Campbell  y* 
Arnold,  1  Jobna  R.  51 1.  Kempton  v.  Cook,  4  Pick.  305.  Widkhmn  r.  Pree- 
man,  19  Johns.  R.  183.  Stuyveoant  v.  Tompkins,  9  id.  61.  Wdlion  v.  Clarke^ 
'4  Bibb,  9ia  Pemrooon  ▼.  Danoby,  9  Hill  (&  Car.)  46a  Begge  v.  Tkamp- 
MR,  9  Hamm.  B.  95.  Norwood  v.  Shipley,  I  Har.  Sl  J.  295.  7omltnion  t. 
JItssri  9  id.  444.  Rhodeo  r.  Bunch,  3  M'Cord^  6^  Taylor  w.  Tovpnoend,Q 
Mean.  R.  411.  Shepard  ▼.  PrMt,  15  Pick.  39.  Owingo  Y.  Oihaon,  2  A.  K. 
Manh.  51S.  Am  to  eonstmotive  possession,  see  Daoio  r.  Clancy,  3  M'Gord, 
499.  BuUdoy  v.  Dd&emrt,  7  Conn.  R.  933.  OiUoopie  t.  Dew,  1  fi^tewart, 
999.  Aikin  v.  Bifthf  1  Wend.  466.  Goodrich  t.  HathmMyi  I  Veite.  R.  485. 
B«t  see  PooU  v.  MiUhell,  I  Hill  (S.  Car.)  R.  404. 

Trespass  will  lie  for  the  original  ouoter  Without  a  re-entry,  Taylor  ▼.  Town^ 
mnd,  dted  infra  ;  but  as  pooMSHOn  is  an  essential  requisite  te  this  aetien,  one 
who  w  dtaseised  ean  maintain  trespass  kt  no  aet  snbseqoeBt  to  that  whioh  oosted 
him  fiem  the  pramiMs,  bat  aftef  re-entry  he  may  sne  for  all  the  intermediate 
ants  of  trespass.  3  Com.  Dig.  tit  Trespass,  B.  C.  Per  Parker,  J.  in  Taylor 
T.  Townoend,  8  Mass.  R.  411,  415.  See  also  per  Parker,  org,  in  Proprie* 
tor»  of  Kennoheck  V.  CaU,  1  Mass.  R  483,  486.  As  to  the  continuando  in 
trespass,  add  to  the  amborities  cited  by  the  oonrt,  9  Roll.  Ab  545,  pi.  1 }  and 
seegen«raUyttp(itttMsmib)eet,9Chit.PL5thAni.ed.846,n.  (a.)  9  Saan4. 
n.  and  Ev.  855. 

Vol.  II.  6 


29  CASES  IN  THE  SUPREME  COURT. 


Kelly  ▼.  HarritOD. 


when  a  verdict  was  found  for  the  demandant,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the  following 
facts: 

The  marriage  of  the  demandant,  seisin  and  death  of  her' 
husband  were  admitted.    The  demandant,  and  her  husband, 
John  Kelly,  were  born  in  Ireland,  where  they  were  mar* 
ried  in  the  year  1760.    About  the  yeltr  1760,  John  Kellyi 
came  to  the  city  of  New  York,  where  he  resided  at  the  com- 
tnencement  of  and  during  the  American  revolution,  and  con- 
tinued to  reside  in  the  state  of  New  York,  until  his  death, 
which  happened  in  the  autumn  of  the  year  1798.    The  de- 
mandant is  a  subject  of  the  king  of  Great  Britain 
[*30]    having  'continued  to  reside  in  Ireland  from  her  birth 
to  the  present  time. 
jB.  Livingston  and  Z>.  A.  Ogden^  for  the  demandant, 
cited  Plowden,  as  to  alienage,  21,  26,  27,  81,  82,  119.    1 
Vent.  417.    1  P.  Wms.  127.    7  Co.  54.      Calvin's  case^ 
Eirby's  Rep.  413.     Bract.  427.  Stat.  7  and  10  Anne,  Treaty 
of  Peace  of  1803,  (5  and  6  art.)    Treaty  of  Amity  in  1794, 
(9  art.)    Molloy,  238.    Gk>ldsb.  29.    5  Co.  Pag^s  case. 
Moore,  4.    Dyer,  282.    7  Term  Rep.  398. 

Troup  and  Harison^  for  the  defendant,  cited  1  Bac.  Abr. 
tit  Alien,  (B)  and  (C). 

Radcliff,  J.    It  appears  that  John  Kelly  was  a  subject  of 
Great  Britain  previous  to  the  revolution ;  that  he  resided  at 
that  time  in  the  city  of  New  York,  and  continued  to  reside  in 
this  state  until  his  death,  in  1798.    His  widow,  the  present 
demandant,  has  always  resided  in  Ireland,  and  continued 
a  British  subject.    She  had,  therefore,  antecedent  to  the  re- 
volution, a  capacity,  in  the'event  of  her  husband's  death,  to 
take  and  demand  her  dower.    The  question  is,  whether  by 
the  revolution  she  is  deprived  of  that  right.    If  the  case  had 
been  silent  as  to  her  continual  residence  abroad,  it  might 
have  been  presumed  that  her  condition  followed  that  of  her 
husband ;  but  she  is  expressly  stated  to  be  a  British  subject, 
and  always  to  have  remained  in  Ireland.  I  think  the  validity 
of  her  claim,  therefore,  depends  on  the  general  question,  how 
far  the  rights  of  individuals  with  regard  to  property,  are  af« 
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fected  hy  the  revolution.  The  treaties  between  the  United 
States  and  Great  Britain  do  not  appear  to  me  to  reach  this 
case.  The  one  of  1783,  merely  forbids  all  forfeitures  and 
confiscations  on  either  side,  and  that  of  1794,  provides,  that 
the  subjects  and  citizens  of  both  nations,  holding  lands  in 
the  territories  of  the  other,  may  sellj  devise  and  dispose  of 
them  at  their  pleasure,  and  shall  be  entitled  to  all  legal 
remedies,  &^  These  provisions  seem  only  to  relate 
to  rights  that  are  vested  and  *complete.  The  in-  [•SI] 
terest  now  claimed  was  not  vested  either  at  the  time 
of  the  revolution,  nor  at  the  date  of  either  of  those  treaties, 
and  is,  therefore,  to  be  considered  as  independent  of  them. 
In  general,  the  severance,  or  revolutions  of  empire,  I  think, 
ought  not  to  affect  the  rights  of  individuals  with  regard  to 
property,  and  it  does  not  appear  to  me,  material,  whether 
that  right  be  contingent  or  absolute.  It  is  sufficient  that  it' 
had  a  commencement  or  inception,  and  actually  attached  to 
a  specific  subject.  In  the  present  case  the  demandant  by  her 
intermarriage  with  John  Kelly,  had.  previous  to  the  revolu- 
tion, acquired  a  right,  eventually,  in  case  of  his  death,  to  be 
endowed  of  the  estate  of  which  he  was  then  seised.  The 
right  was  thus  far  acquired,  and  although  dependent  on  the 
contingency  of  her  surviving  him,  she  ought  not  to  be  de- 
prived of  it  by  the  circumstance,  that  a  revolution  intervened, 
before  the  contingency  happened.  Until  the  period  of  the 
revolution,  she,  therefore,  had  a  capacity  and  a  right  to  be 
endowed  at  his  death,  of  the  lands  of, which  he  was  then  sei- 
sed, and  had  been  seised  during  the  coverture,  and  that 
right  must  be  deemed  to  continue.  I  think,  however,  it 
ought  not  to  be  extended  beyond  that  period,  and  applied  to 
lands  subsequently  acquired.  At  the  revolution  she  became 
an  alienj  and  her  husband  cm  American  citizen.  The  inde- 
pendence of  this  country,  by  creating  a^new  sovereignty,  ne- 
cessarily had  that  effect.  (Black.  Com.  131 ;  Co.  Lit.  31.) 
The  general  principle,  therefore,  that  an  alien  cannot  be  en- 
dowed seems  to  be  properly  applicable  to  all  lands  which 
her  husband  acquired,  in  the  character  of  an  American  citi- 
xeo*    This  qualification  of  her  claim  will  not  affect  any 
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right  which  had  actually  attached,  at  the  period  of  the  re* 
volution,  and  such  rights  only  are  we  bound,  by  the  policy 
and  justice  of  the  case,  to  maintain.  She  had  it  in  her  pow- 
er to  pursue  the  condition  pf  her  husband,  and  entitle  her- 
self to  the  like  claim  in  his  subsequent  estate.  Not  having 
done  this,  she  must  be  deemed  to  have  continued  a  British 
subject,  and  ought  from  that  period  to  be  restricted  to  her 

rights  as  such. 
[*32]        *1  am,  therefore,  of  opinion,  that  the  demandant  is 
entitled  to  judgment,  in  respect  to  those  lands  only,  of 
which  her  husband  was  seised  before  the  revolution ;  to  wit, 
on  the  4th  of  July,  1776. 

Kent,  J.  The  demandant  must  be  considered  as  an 
alien.  She  was  not  in  fact  a  resident  of  the  United  States, 
at  the  declaration  of  independence,(a)  nor  do  I  perceive 

(•)  An  «Kea  te  defined  td  h%  one  wiio  is  iMrn  ont  of  the  lige«nee  of  tiM 
kin;,  Com.  Dig.  tH.  Alien,  A. ;  Lit  Sec.  198  ;  Wood'e  Init.  33  ;  1  Inst  ]98« 
I.;  1  Wood,  386;  Calvin't  cote,  7  Co.  16,  a. s  or  eommonwealth,  per  Par- 
•one,  Ch.  J.  in  AitulU  t.  M&rtin,  9  Mui.  R.  454,  459  ;  MarttR  t.  Woodt,  id. 
377  ;  ai  for  example  one  horn  williin  the  BritiiAi  dominions  bolore  the  Ameri- 
ean  revolQtioii,  and  who  was  noTor  in  the  United  States  Prineif^  com. 
Jackson  w.  BunUt  3  Binney,  75.  Dtw$on  ▼.  Chdfrey,  4  Cranch,  321.  Lam* 
hert't  Leasee  y.  Paine,  3  id.  97.  And  see  S.  C.  per  Minor,  arg.  104-108.  The 
distinctions  between  the  antenati  and  pottnath  in  reference  to  oor  rerelo- 
tion,  have  frequently  been  the  sobject  of  judicial  disenssion.  The  latter  aro 
•itisens  by  a  tie  too  stron|r  to  be  dissolved  withont  the  assent  of  the  forera" 
Bient  {United  States  y.  Gillies,  Peters'  C.  C.  R.  161.  The  Same  r.TVtUiaifU* 
4  Hall's  Am.  Law  Journal,  361.  See  9  Craneh,  82,  n.  Ainslie.  y.  Martin^ 
elted  supra,  per  Parsons,  Ch.  J.  See  also  Inglis  y.  Sailort^  Snug  Harbor,  3 
Peters,  135.  Talbot  r.  Janson,  3  Dallas,  133.  See  Murray  y.  The  Charming 
Betsey,  3  Cranch,  190.  Murray  y.  McCwrty,  3  Munf.  393.  Santissima 
Trinidad,  7  Wheat  348,  where  this  qoestion  is  stated,  but  not  detennined 
See  also  3  Kent's  Comm.  43*50,  where  the  question  is  considered  whether 
the  English  doctrine  of  perpetual  allegiance  applies  in  its  full  extent  to  this 
country.)  But  whether  the  former  are  so,  depends  apon  their  intention 
to  enter  Into  the  GoBMnoDweatth  at  the  time  of  its  formation,  or  to  avoid 
It  and  seek  some  other  attegfanae.  In  Jackson  y.  White,  30  Johns.  313, 
Spencer,  Ch.  J.  said :— <*  We  are  called  upon  te  discuss  and  decide  this  ques- 
tion, as  a  mere  matter  of  private  right,  when  all  the  feelings  and  passions,  in* 
cident  to  so  mighty  a  revolution,  have  subsided.  I  think  it  cannot  be  doubtedi 
that  when  a  people,  flrom  a  sense  of  the  vlciousness  of  the  government  nnder 
which  they  have  lived,  are  driven  to  the  aace«ity  of  redresMng  themffelveva. 
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that  she  can  be  considered  a  resident,  by  construction  of  law. 
If  she  had  been  here  previously,  and  was  at  the  time  absent, 

by  throwinif  off  the  allegianeo  which  they  owed  to  that  gmrerament,  and  la 
ha  itead,  erecting  a  new  and  independent  one  of  their  own^  that  rach  ol  the 
memben  of  the  old  goyernment  only,  will  become  memben  of  the  new»  ae 
chooee  yolnntarily  to  rabmit  to  it  Every  member  of  the  old  goyernment 
moat  haye  the  right  to  decide  for  himeelf,  whether  he  will  continue  with  a  so* 
ciety  which  haa  eo  fandamentally  changed  ite  condition.  For,  haying  been 
mcorporated  with  a  aoeiety  qnder  a  form  of  goyernment  which  waa  approyed, 
no  one  can  be  required  to  adhere  to  that  aoeiety,  when  it  haa  materially  and 
radically  changed  ita  conatitution.  Eyery  member  anbmltled  to  the  aoeiety 
aa  it  waa,  and  owed  obedience  to  it,  while  it  remained  the  aaroe  political  aoci* 
ety.  When  it  diyeata  itaelf  of  that  quality,  by  aa  entire  new  inetitotion  of  go« 
yemment,  it  cute  the  knot  which  united  ita  membenh  and  diaehargee  them 
from  their  former  obligations.  Vat  b.  1,  ch.  3,  a.  33,  and  ch.  16,  a.  195*  Pnff.  630. 
Theae  principlea  were  expounded  by  Ch.  J.  M'Kean,  in  a  very  aatiafactory  man- 
ner, in  ChapmmiCt  com,  1  Dal.  58.  He  obaeryed,  that  in  ciril  wara,  eyery  man 
ehooaea  hie  party ;  but  that  all  the  writera  agree,  that  the  minority  haye  indi« 
yidually  an  unreatrainable  right  to  rerooye  with  their  property  into  another 
conntiy ;  that  a  reaaonaUe  time  for  that  purpoee  ought  to  be  allowed  ;  and, 
in  abort,  that  none  are  aubjeete  of  the  adopted  goyernment,  but  thoae  who 
haye  freely  a«ented  to  it  The  caaea  mentioned  by  the  writen  on  the  lawa 
of  nature  and  nationa,  are  not  preciaely  aualogooa  with  the  condition  of  the 
American  proyincea,  at  the  commencement  of  our  reyolntionary  conteat  Oura 
waa  a  ciyil  war ;  in  the  eyent  of  failure  it  would  haye  been  regarded  aa  a  re- 
bellion ;  it  terminated  prosperoualy  and  glorioualy,  and  became  a  reyolution* 
But,  that  there  waa  an  entire  diaaolntion  of  the  goyernment,  under  which  we 
liyed  aa  proyincea,  owing  allegiance  to  the  British  crown  ;  and  that  a  new 
Ibrm  of  goyernment,  and  a  new  organisation  of  the  political  society  took  place, 
cannot  be  denied ;  and  hence  the  caae  occurred  in  which  eyery  member  of 
the  old  aoeiety  bad  a  right  to  determine  upon  adhering  to  hb  old  allegiance, 
and  withdraw  himaelf ;  or  to  abide  among  ua,  and  thua  tacitly,  or  expready, 
yielding  bis  aswnt  to  the  change,  and  becoming  a  member  of  the  new  soci- 
ety.** And  accordingly  where  a  natiye  of  Great  Britain,  a  soldier  in  the  Bri- 
tish army,  deserted  from  that  army  during  the  war  of  the  reydution,  and  was 
domiciled  in  Connecticut  at  the  period  of  the  treaty  with  Britain  by  which  the 
independence  of  the  United  States  was  acknowledged ;  it  was  held  that,  by 
this  treaty,  he  was  released  from  his  allegtanee  to  Britain,  and  became  a  citi- 
len  of  the  United  States.  JMron  y.  CoUhuttr,  5  Day,  169.  S.  P.  Pkipptf 
esse,  2  Fick.  394,  note.  So  where  such  natiye  was  taken  prisoner  of  war  hi 
1777,  and  was  neyer  exchanged,  but,  not  being  confined,  he  yolnntarily  fixed 
hb  domicil  in  Masaachuaetts,  where  he  remained  till  1834  Cummington  y. 
Springfield,  3  Fick.  394.  In  both  theae  cases,  the  animu$  mamndi  existed. 
And  in  KeVUm  y.  Ward  et  at  3  Mass..R.  336,  and  in  Qardntr  y.  Ward,  id. 
344,  n.,  it  was  decided  that  peisons  bom  in  Massachusetts  before  the  reyola- 
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animo  redeundi^  or  although  she  had  never  resided    in 
America,  yet  if  we  could  collect  from  the  case,  that  the  se- 

tion,  who  bad  withdrawn  to  a  British  proTioce  doring  the  war»  and  had  re- 
torned  before  the  ratification  of  the  treaty  of  peace,  retained  their  citiseMhip, 
iidtwithtUndinf(  their  absence  while  hostilities  contlnaed.  Their  intention  to 
adhere  to  the  American  forernment  was  in  both  eases  the  substantial  ^und 
of  decision,  and  it  was  considered  that  had  the  same  persons  remained  in  the 
British  proTinee  nntil  after  the  treaty,  they  would  have  been  British  subjects, 
because  they  had  chosen  to  continue  their  former  allegiance,  there  being  but 
one  allegiance  before  the  revolution,  and  that  being  to  the  soTereign  of  Great 
Britain.  It  was  assumed,  that  Massachusetts  hid  rightfully  taken  the  rank 
of  a  sovereign  and  independent  state,  and  that  she  lawfully  succeeded  to  the 
right  of  self-government,  the  sovereignty  being  in  the  people  as  a  body  poli- 
tic. All,  therefore,  who  were  bom  within  her  limits  and  who  had  not  been 
expatriated  voluntarily  or  by  compulsion,  had  a  right  to  claim  the  protection  of 
her  laws,  and  owed  allegiance  to  her  as  their  sovereign.  But  a  British  sub- 
ject not  bom  within  Massachusetts,  would  not  have  become  a  citizen  from  the 
mere  fact  that  he  was  here  on  the  ratification  of  the  treaty  of  peace.  Opinion 
of  the  judges  in  Pkipp*9  can,  3  Fick.  394.  Upon  this  principle,  there- 
fore) persons  bom  here  before  the  declaration  of  our  independence,  who  left 
the  country  btfore  that  nent,  and  never  relumed,  are  aliens.  JngUsy.  Trus* 
teB9  of  SdUort*  Snug  Harbor,  3  Peters,  126.  MThere  one  came  from  England 
to  New  York,  in  1774,  at  which  time  he  was  a  major  in  the  British  army, 
and,  having  been  arrested,  fn  1776,  as  a  person  disaflected  to  the  American 
canse,  he  was,  in  August  or  September,  1776,  a  prisoner  on  parole,  and  re- 
mained as  such  at  Albany  until  December  or  January  following,  waiting  for 
a  passport  to  join  his  regiment,  when  he  either  joined  the  Briiish  army  or  went 
to  England,  where  he  died,  about  1800,  being  then  a  general  in  the  British 
army  ;  \\  was  held  that  he  continued  a  British  subject  Jaekson  v.  White,  30 
Johns.  313.  And  a  native,  who  left  the  province  after  the  commencement  of 
the  revolution,  and  continued  with  the  British  until  the  close  of  the  war,  and 
then  went  with  them  to  Nova  Scotia,  where  he  died  in  1790,  became  thereby 
an  alien.  Palmer  v.  Downer^  3  Mass.  R  179,  note.  And  also  one  who  was 
bom  within  the  colony  of  New  York,  in  the  year  1760,  and  removed  to  Ire- 
land in  1771,  and  at  the  declaration  of  independence  was  settled  as  an  inhab- 
itant within  the  British  dominions,  where  he  remained  until  1795,  when  he 
returned  to  America,  is  an  alien.  HoUingewortk  v.  Dtiane,  Wallace,  51. 
See  also  Skanke  v.  Dupont,  3  Peters,  343, 346.  Mellvane  v.  Coxe,  3  Cranch, 
280.  4  Id.  309.  Reepubliea  v.  Chapman,  1  Dallas,  53.  IngUe  v.  Tnuteee 
of  Sailort^  Snug  Harbor,  3  Peters,  132,  133.  As,  therefore,  citizenship  is 
made  to  depend  upon  the  choice  of  the  party  either  to  adhere  to  the  old  go- 
vernment or  enter  into  the  new,  a  reasonable  time  has  been  allowed  within 
which  to  make  the  election.  Inglie  v.  Trueteee  Sailort^  Snug  Harbor^  eupra. 
See  further  3  Kent's  Comm.  40,  41,  54,  et  eeq.  With  regard  to  the  oommon 
law  right  of  antenati,  and  who  did  not  become  citlxens,  to  take  real  property, 
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pftnition  between  her  and  her  husband,  was  intended  to  be 
temporary  merely^  and  that,  in  the  year  1776,  she  really 

it  ii  a  principle  of  tha  eomiDon  law,  that  the  divunon  of  an  empire  creates  no 
forfeitore  of  the  previooriy  vested  rights  of  property.  Principal  caw.  Per 
Story,  J.  in  Terrett  et  oZ.  ▼.  Taylor, et  ai  9  Craocb,  43,50.  Jackson  t.  Lunn, 
infra,  toI.  3,  p.  109.  Apthorpe  y.  BackuOj  Kirby,  407.  Kiosey,  Ch.  J.  in 
Den  ▼.  Brown,  3  Halst  337.  The  leading  case  upon  this  subject  is  Cahin^o 
earn,  7  Co.  16,  s.,  died  by  Lansing,  Ch.  J.  and  Kent,  J.  That  case  was  as 
fdlonrs  *• — CalTin  was  born  in  Scotland,  after  the  crowns  of  England  and 
Scotland  were  united  on  the  head  of  James  the  First.  The  question  was, 
whether  he  could  maintain  an  assize  of  novel  dioseisin  of  lands  in  England. 
The  plea  was, '  that  he  was  an  alien,  born  at  Edinburgh,  within  the  kingdom 
of  Scotland,  and  within  the  ligeance  of  the  king  of  Scotland,  and  out  of 
the  ligeance  of  the  king  of  England.'  One  of  the  objections  on  the 
part  of  the  defendants  was,  that  if  postnati  were,  by  law,  legitimated  in 
England,  great  inconvenience  and  'confusion  would  follow,  if  the  king's 
issue  should  fail,  whereby  those  kingdoms  might  again  be  divided.  But 
to  this  it  was  answered  by  the  judges,  that  <  it  is  less  than  a  dream  of  a 
shadow,  or  a  shadow  of  a  dream  ;  for  it  hath  been  often  said,  natural  legiti- 
mation respecteth  actual  obedience  to  the  sovereign  at  the  time  of  the  birth  . 
for  as  the  anitnaii  remain  aliens  to  the  crown  of  England,  because  they  were 
bom  when  there  were  several  kings  of  the  several  kingdoms,  and  the  uniting 
of  the  kingdoms  by  descent  subsequent,  cannot  make  him  a  subject  to  that 
crown  to  which  he  was  an  alien  at  the  time  of  his  birth,  so  albeit  the  lung* 
dome  (wiiich  Almighty  Grod  of  his  infinite  goodness  and  mercy  divert)  should 
by  descent  be  divided,  and  governed  by  several  kings ;  yet  it  was  resolved, 
that  all  those  that  were  bom  under  one  natural  obedience,  while  the  realms 
were  nnited  under  one  sovereign,  should  remain  natural  bom  subjects,  and  no 
aUens ;  for  that  naturalisation,  due  and  vested  by  birth-right,  cannot,  by  any 
separation  of  the  crowns  afterward,  he  taken  away ;  nor  he  that  was,  by  jndg* 
ment  of  law,  a  natural  subject  at  the  time  of  his  birth,  become  an  alien  by 
snch  a  matter  ex  pott  facto.  And  in  that  case,  npon  such  an  accident,  our 
pssfmifas  may  be  adjidem  utriuoque  regie,  as  Bracton  saith,  in  b.  5,  ch.  34, 
foL  427.'  See  3  Cnnob,  106.  The  xight  to  inherit  of  course  depemk  upon 
the  question,  whether  citisen  or  alien  at  the  time  of  the  descent  cast  The 
British  anienati  have  been  consequently  held  to  be  incapable  of  taking  lands 
by  descent  subsequent  to  our  social  compact.  2  Kent's  Comm.  57.  Reed  v. 
Jlied,  cited  I  Munf.  335,  and  opinion  of  Roane,  J.  in  appendix.  Daweon  v. 
Godfrey,  4  Crancb,  331.  Jaeheon  v.  Burnt,  cited  eupra.  Blight  v.  Roekea^ 
ter,  7  Wheat  535.  See  Lambert  v.  Paine,  3  Crancb,  97.  In  Den  v.  Brown, 
3  Halst  305,  it  was  held,  that  British  antenati  were  not  subject  to  the  diss* 
biiities  of  aliens,  as  to  the  acquisition  of  lands  bona  fide  acquired  between  the 
date  of  oar  independence  and  the  treaty  of  peace  in  1783,  for  the  issue  of  the 
war  was  then  undecided.  See  CommumweaUh  v.  Brietow,  6  Call,  60.  But 
in  Hunter  v.  Faitfajfe  Deneeee^  7  Cranch,  603,  and  1  Munf.  218,  the  line  of 
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meditated  a  removal  here,  and  afterwards,  effected  it,  or  was 
prevented  by  inevitable  accident,  in  audi  cases  I  might,  per- 
haps, be  disposed  to  consider  the  residence  of  her  husband, 
constractively,  as  her  residence.  But  the  case  before  us  will 
not  justify  any  such  intendment.  Her  husband  had  left 
her,  six  years  previous  to  our  independence,  and  the  separa- 
tion continued  until  his  death,  1798.  The  inference  from 
these  facts  must  be,  tliat  there  was  a  permanent  separation, 
by  agreement  of  the  parties,  and  not  being  a  resident  within 
the  United  States,  in  July,  1776,  either  in  fact  or  in  law,  nor 
naturalized  since^  she  is  an  alien.' 

Being  an  aliens  the  next  point  that  arises  in  the  case  is, 
how  far  she  can  support  her  claim  of  dower. 

I  admit  the  doctrine  to  be  sound,  {Calvin^ s  case^  7,  Co.  27, 
b*  Eirby  Rep.  143,)  that  the  division  of  an  empire  works 
no  forfeiture  of  a  right,  previously  acquired,  and  as  a  conse* 
quence  of  it,  that  all  the  citizens  of  the  United  States,  who 
were  born  prior  to  our  independence,  and  under  the  allegiance 
of  the  king  of  Great  Britain,  would  be  still  entitled  in  Great 
Britain  to  the  rights  of  British  subjects.  But  the  rule  will 
not  apply,  e  ctmverso,  that  British  subjects  have  with  iis  the 
privileges  of  citizens ;  and  for  this  evident  reason,  that  the 

sovereignty  of  the  United  States  was  created  by  the  act 
[*33]    of  independence,  and  'there  could  be  no  previous  right 

acquired  in  respect  to  it,  and  conseqently  none  to  lose, 
nor  could  it  include  any  persons,  other  than  residents  at  the 
time,  within  its  jurisdiction.  The  revolution,  accordingly, 
left  the  demandant  where  she  was  before,  and  impaired  no 
right  she  then  enjoyed.  She  is  entitled  now  to  dower  in  all 
lands  of  which  she  woukHiave  been  dowable,  had  her  hus- 
band died  at  that  time.  But  being  an  alien  she  cannot  since 
have  acquired  rights  of  property  which  aliens  are  not  per- 
mittedto  acquire;  and  to  render  her  dowable  of  laads  pur- 

dbtinction  betwoen  aliem  aod  cHiceiM  was  eonstdered  to  be  coenU  with  onr 
exiatenee  u  mi  independent  nation  ;  and,  therefore,  that  the  British  anten^ti 
eonld  not  aoquhe  any  other  than  a  defeaaible  title  to  lands  in  Viifinta,  be- 
tween the  date  of  enr  independence  and  the  treaty  of  peace  hi  1783.  See  9 
Kent'f  Comm.  57,  58. 
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chased  by  her  husband  subsequent  to  July^  1776,  is  to  vest 
her  with  a  right  not  then  vested. 

By  marriage,  she  was  capable  of  being  endowed  of  lands 
purchased  by  her  husband  at  any  time  during  the  coverture. 
But  the  right  could  not  attach  till  the  land  was  purchasedi 
and  I  distinguish  between  the  capacity  to  acquire  and  tho 
vested  right.  The  revolution  took  away  the  one,  and  did 
Dot  impair  the  other. 

I  am  of  opinion,  therefore,  that  if  the  lands  of  which  dower 
is  now  claimed,  were  owned  by  the  demandant's  husband, 
on  the  4th  July,  1776,  she  is  entitled  to  dower ;  otherwise, 
not. 

BfiKsoK,  J.  concurred. 

Lansing,  Ch.  J.  It  has  already  been  stated,  that  the  only 
question  which  arises  in  this  cause  is,  whether  the  deman*^ 
dant  is  capable  of  taking  as  tenant  in  dower  7 

It  was  admitted  in  argument,  that  the  demandant,  prior  to 
the  declaration  of  independence,  had  a  capacity  to  take  as 
such. 

In  determining  this  question,  1  do  not  think  it  necessary  to 
enter  into  a  minute  consideration  of  the  effects  which  the 
separation  of  the  United  States  from  Great  Britain,  had  on 
the  situation  of  the  subjects  of  that  crown,  inhabiting  its  do- 
minions, beyond  those  slates,  as  respects  their  rights  in  thentf 
prior  to  the  revolution.  ' 

*I  think,  however,  neither  justice,  sound  sense,  nor  [*34] 
the  just  interpretation  of  the  authorities  submitted  to 
our  consideration,  or  such  as  I  have  had  an  opportunity  of 
examining  with  a  view  to  this  question,  impose  it  upon  the 
conrt  to  decide  on  principles  analogous  to  those  which  influ- 
enced the  decisions  of  the  English  courts  in  the  several 
stages  in  which  they  acquired  or  lost  their  continental  pos- 
'  sessions. 

The  event  most  analogous  in  English  history  to  the  se- 

*  paration  of  the  United  States  from  Great  Britain,  is  that  of 

the  loss  of  Normandy.    The  Normans  claimed  England  by 

conquest,  and,  however  much  it  may  be  affected  to  be  dis* 

guised,  actually  exercised  the  most  rigorous  rights  derived 

Vol.  II.  7 
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from  that  source ;  and  (hough  in  process  of  time  Normandy 
became  only  a  secondary  object  lo  ihe  successors  of  Wil- 
liam the  Conqueror,  it  might  justly  be  considered,  as  the  su- 
perior or  ruling  state,  as  long  as  the  rights  of  sovereignty  of 
both  countries  were  cencentered  iu  the  same  person* 

Their  sovereign,  however,  remained  in  England.  Upon 
the  separation  of  those  states,  it  appears  from  7  Co.  20,  that 
it  was  held  there,  that  all  such  lands  as  any  Norman  hadj 
either  by  descent  et  purchase^  escheated  to  the  kinff,  for 
their  treason  in  revolting  from  their  liege  lord  and  sover- 
eign. This  was  on  the  principle  of  a  rebellion  against  their 
feudal  chief;  hut  the  dictates  of  policy  must,  obviously,  have 
exclusively  influenced  an  opinion  so  extremely  rigorous  and 
unjust,  as  to  define  the  treason  by  territorial  limits,  and  to 
subject  the  Normans,  however  diversified  their  cases  might 
be,  in  consequence  of  their  promoting  or  assisting  the  se- 
paration^  to  an  indiscriminate  loss  of  property. 

This  case  cannot,  therefore,  be  admitted  as  of  any  weight 
in  forming  a  rule  here. 

In  all  the  other  instances  presented  in  English  history,  the 
countries  lost  or  acquired,  were  merely  in  right  of  the  crown. 
The  principle  is  universally  admitted  in  all  the  authorities, 
that  birth  in  its  locality,  is  the  test  of  subjection.  A  person 
under  the  allegiance  of  that  crown,  has  a  community 
f^SS]  of  rights  as  a  subject,  and  owes  allegiance  *to  it  as 
such.  The  object  to  which  that  allegiance  attached 
continues  to  exist ;  and  a  new  modification  of  the  forms  of 
government,  as  respected  its  executive,  would  not  be  permit- 
ted to  vary  its  application. 

But  the  present  case  appears  under  a  somewhat  diflerent 
aspect.  The  United  States  formed  a  portion  of  the  British  do- 
minions, but  had  no  constitutional  influence  on  the  national 
will ;  the  colonies  were  confessedly  subordinate.  Among 
them  were  found  no  objects  to  which  allegiance,  as  derived 
from  the  previously  existing  government,  could  attach.  I 
merely  hint  at  this  distinction,  as  1  do  not  not  mean  to  pur- 
sue or  give  any  opinion  on  it.  It  is  important,  but  the  man- 
ner in  which  I  contemplate  the  subject,  does  not  lead  me  to 
a  particular  investigation  of  its  tendency. 
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It  is  admitted,  that  the  demandant  once  had  a  capacity  to 
take.  Her  husband  obtained  the  right  of  acquiring  and 
holding  real  estate  in  this  state,  until  his  death.  There  is 
DO  pretence  that  the  long  separation  between  them,  is  to  be 
attributed  as  a  fault  to  her.  She  must,  therefore,  in  legal 
intendment,  be  considered  as  under  the  control  of  her  hus- 
band. It  does  not  appear  that,  as  to  him  she  has  done  any 
act  to  forfeit  her  dower.  Her  residence  in  Ireland,  in  legal 
construction,  must  have  been  dictated  by  her  husband ;  and 
her  domicil,  constructively,  is  tliat  of  her  husband.(a) 

I  am,  therefore,  of  opinion,  that  she  is  entitled  to  recover, 
whether  the  seisiti  of  her  husband  of  the  land  of  which  she 
claims  her  dower,  was  before  or  after  the  revolution. 

Lettis,  J.  was  of  the  same  opinion. 

Judgment  for  the  demandant,  for  dower  in 
fends  of  which  her  husband  was  seised  prior 
to  the  revolution. 

<a)  A  married  woman  follows  the  domicil  of  her  hosband.  Voet  ad  Pand.  lib. 
5,  tit.  1,  No.  101.  Warrender  v.  Warrender,  9  Bli^h,  89,  103,  104.  Greene 
V.  Oreene,  11  Pick.  410.  This  results  from  the  {jfeneral  principle  that  a 
perMn  who  is  ander  the  power  and  authority  of  another,  possesses  no  right 
to  choose  a  domicil.  Eliicyc.  Am.  tit.  Domicil.  Poth.  CouL  d'Orieans,  c.  I, 
art.  10.  2  Domat  Pnb.  Law,  b.  1,  tit.  16,  §  ^,  art  11,  13.  Meriin  Report. 
BomiciU  $  5.  Mulierem  quamdiu  nupla  eel,  incolam  ejtiedem  dviiatie  viderig 
cujut  maritue  ejus  est,  l>\g.  lib.  50,  tit.  1, 1.  38,  §  3.  Id.  lib.  5,  tit.  1, 1.  65. 
Pothier  Pand.  lib.  50,  tit.  1,  No.  24.  2  Domat  Pub.  Law,  b.  1,  tit  15,  §  3,  art 
12.  Toet  ad  Pand.  lib.  5,  lit  1,  No.  101.  And  upon  this  feneral  principle,  mi- 
nors aM  |(enerally  deemed  incapable  proprio  marte  of  ehaagnigr  their  domicil. 
doriDg  their  minority,  and  therefore  they  retain  the  domicil  of  their  parents, 
and  if  the  parents  changre  their  domicil,  that  of  the  infant  children  follows  it ; 
and  if  the  father  dies,  his  last  domicil  is  that  of  the  infant  children.  Dig.  lib. 
50,  tit.  1, 1.  9.  Pothier  Pand.  lib.  50,  tit  1,  n.  3.  Coat  d'Orieaas,  c.  1,  art. 
12, 16.  2  Domat  Pub.  Law,  b.  16,  tit  16,  ^  3,  art  10.  Ouier  ▼.  (TDaaiel, 
1  Binney,;349,  35L  Voet  ad  Pand.  lib.  5.  tit  1,  n.  91,  92,  lOa  Story 
on  Conflict  of  Laws,  §  46.  See  also  Bnrge  Coipm.  on  For.  &,  Col.  Law,  vol. 
1,  p.  32-57.  Henry  on  Foreign  Laws,  App.  A.  181-209.  Denizart  Die.  art. 
Domicil.  Meriin  Rep.  art.  Domicil.  Encyclopedia  Moderne,  art  Domicil, 
Eocyclop.  Americana,  tit  DomiciL 
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[*36]    *LooMis  AND  TiLLiNGHAST  agoifist  Shaw. 

Goods  were  iosnred  from  New  York,  to  Havre,  and  a  separate  policy  was 
also  made  on  the  profits.  The  vessel  was  captured  and  carried  into  London, 
and  the  goods  libelled  there.  Five-eighths  of  the  goods  were  restored  to  th« 
iDsared  who  received  and  appropriated  them  to  their  own  use.  The  in* 
Bured  abandoned  to  the  insurers  on  the  policy  on  the  profits,  as  for  a  total 
low.  The  insured  claimed  and  recovered  an  average  loss  of  three-eighths 
only  on  the  goods.  It  was  held  that  they  were  entitled  only  to  a  partial 
loss  of  three-eighths  on  the  profits. 

This  was  an  action  on  a  policy  of  insurance  on  the  pro* 
fUs  of  goods  laden  on  board  the  ship  Favorite,  on  a  voyage 
from  New  York  to  Havre.  The  ship  and  goods  were  cap- 
tured by  a  British  cruiser,  and  carried  into  London,  and 
libelled  in  the  court  of  admiralty  there.  Five-eighths  of  the 
goods  were  restored  to  the  plaintiffs,  and  accepted  by  them, 
and  appropriated  to  their  own  use  ;  and  the  remaining  three- 
eighths  were  detained  in  court,  but  wheiher  condemned  or  not 
did  not  appear.  By  the  capture,  the  voyage  to  Havre  was 
broken  up,  and  none  of  the  goods  ever  reached  France. 
Under  the  policy  on  the  cargo,  the  plaintiffs  claimed  and 
recovered  an  average  loss  of  three-eighths  only.  They  aban- 
doned to  the  defendant,  and  the  question  on  this  policy  was 
referred  to  referees,  who  reported  in  favor  of  the  plaintiffs, 
as  for  a  total  loss.  The  point  now  submitted  to  the  court, 
by  consent,  was  whether  the  plaintiffs  are  entitled  to  a  total 
or  partial  loss  only,  and  the  report  was  to  be  confirmed  or 
modified  accordingly. 

B.  Livingston,  for  the  plaintiff. 

Hariscn,  for  defendant. 

Radcliff,  J.  delivered  the  opinion  of  the  court.  The 
plaintiffs  are  entitled  to  recover  a  partial  loss  only.  Profits 
are  necessarily  incidental  and  subject  to  the  final  disposition 
of  the  goods  on  which  they  are  expected  to  accrue.  The 
plaintiffs  in  the  present  case  have  actually  received  five-eighths 
of  the  goods,  and  appropriated  the  proceeds  to  their  own  use. 
Whether  they  yielded  any  profit,  or  sold  at  a  loss,  does  not 
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appear ;  and  it  is  not  material,  since  the  plaintiflb  chose  to 
accept  them  at  London,  and  take  the  benefit  of  the  market 
there.  They  are,  therefore,  at  most,  entitled  to  an  average 
loss  of  three-eighths  only. 

•Let  the  report  of  the  referees  be  reduced,  and  judg-    [*37] 
ment  be  entered  accordingly.(a}(6) 


Jackson,  ex  dem.  Gifford,  against  Shebwood. 

The  boandariM  of  Hoocick  patent  are  to  be  taken  aecordini^  to  the  ranrey 
and  map  made  for  the  partition  thereof,  in  1754.(c) 

This  was  an  action  of  ejectment.  The  cause  was  tried 
at  the  last  Rensselaer  circuit,  before  Mr.  Justice  Be  i>on. 

The  plaintiff  claimed  under  a  patent  from  the  state,  dated 
the  14th  of  August,  1786,  to  William^Shepherd  and  Joshua 
Mercereau,  and  deduced  a  regular  title  by  deed  to  the 
lessor  for  one-tenth  and  one-eighth  parts  of  the  lands  in  the 
patent 

The  lands  in  the  patent  to  Shepherd  and  Mercereau,  are 
bounded  on  the  north,  by  the  south  bounds  of  another  pa- 
tent, called  theHoosick  patent,  granted  the  28th  July,  1688, 
in  which  the  boundaries  are  described  as  follows :  "  All  that 
tract  of  land,  with  its  appurtenances,  situate,  lying  and  be- 
ing above  Albany,  on  both  sides  of  a  certain  creek,  called 
Hoosick,  beginning  at  the  bounds  of  Shackook,  and  from 
thence  extending  to  the  said  creek,  to  a  certain  fall  called 
Quiquek,  and  from  the  said  fall  upwards  along  the  creek  to 

(a)  Old  note.  See  7em  t.  Smith,  (3  Gainee,  S45.)  Mumford  t.  HaXUtU 
(1  Jobns.  Rep.  433.) 

ijk)  See  1  Phil,  on  Int.  129-126 ;  3  id.  226,  c<  seq,;  id.  364 ;  and  Ahhott  ▼. 
Sebor,  infra,  vol.  3,  p.  39. 

(c)  See  upon  the  construction  of  this  patent,  Jaekwn  ex  dtm.  Judwin  T. 
/oy,  9  Johna.  R.  102;  Jaekton  ex  Jem.  TibhetU  y.  WiUiatM,  2  id.  297,  and 
&  C.  in  Error,  5  id.  489 ;  Jaekwn  ex  dem,  Quackenbueh  y.  JhtuMf  ft 
C«itt6a>  S.  177. 
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a  certain  place,  called  Nachawickqnack,  being  in  breadth  on 
each  side  of  the  said  creek,  two  English  miles,  that  is  to  say, 
two  English  miles  on  the  one  side  of  the  said  creek,  and 
two  English  miles  on  the  other  side  of  the  said  creek,  the 
whole  breadth  being  four  English  miles,  and  is  in  length 
from  the  bounds  of  Shackook  aforesaid,  to  the  said  place, 
called  Nachawickquacif." 

It  was  admitted,  that  if  the  premises  in  question  were  not 
included  in  the  boundaries  of  the  Hoosick  patent,  then  the 
plaintiflf  was  entitled  to  recover ;  but  if  they  were  so  includ- 
ed, then  the  plaintiff  must  fail. 
[•38]  •The  plaintiff  produced  a  witness  who  testified,  that 
all  the  premises  in  question,  were  within  the  distance 
of  two  miles  from  some  part  of  Hoosick  creek,  so  that  if  the 
Bouth  boundary  of  Hoosick  patent  is  two  miles  from  any 
part  of  the  creek,  the  premises  in  question  are  included  in 
the  Hoosick  patent ;  but  if  the  south  boundary  of  the  Hoo- 
sick patent,  is  to  run  two  miles  distant  from,  and  parallel 
with,  a  line  running  equidistant  from  two  lines,  both  parallel 
with  the  general  course  of  the  creek,  the  one  on  the  north 
side  thereof,  so  as  just  to  touch  the  creek  at  its  extreme 
wmdings  northerly,  and  the  other  on  the  south  side  of  the 
creek,  so  as  just  to  touch  the  creek  in  its  extreme  windings 
southerly,  allowing  the  said  lines  to  be  extended  in  length, 
as  far  only  as  they  could  be  extended  in  a  straight  line  with- 
out crossing  the  creek,  ( and  which  was  the  mode  taken  by 
the  patentees  of  Hoosick,  to  reduce  the  boundaries  of  the 
patent  to  a  certainty,  on  making  a  partition  thereof,)  then 
the  premises  in  question  would  not  be  included  in  the 
Hoosick  patent,  but  would  be  part  of  the  patent  to  Shepherd 
and  Mercereau,  under  which  the  plaintiff  claims. 

The  defendant  insisted,  first,  that  the  premises  in  ques- 
tion were  part  of  the  Hoosick  patent.  Secondly,  that  if 
they  were  not  included  within  the  bounds  of  that  patent, 
still  the  lessors  of  the  plaintiff  had  been  so  long  out  of  the 
possession  of  the  premises,  that  they  were  not  entitled  to  re- 
cover. 

The  defendant  proved,  that  every  part  of  the  premises  in 
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question  were  less  than  two  miles  distant  from  the  Hoosick 
creek ;  that  about  17  years  ago,  there  was  a  line  of  marked 
trees  which  then  was,  and  ever  since  has  been,  universally 
reputed  the  south  bounds  of  the  Hoosick  patent,  which  line 
then  appeared  to  have  been  marked  20  years  prior  to  that 
time ;  that  this  line  included  the  premises  in  question,  as  part 
of  the  Hoosick  patent ;  and  that  it  then  was,  and  ever 
since  has  been,  the  general  reputation  of  the  *county,  [*39] 
that  the  premises  in  question  were  parcel  of  lot  No. 
46,  in  the  patent  of  Hoosick. 

As  to  the  second  ground  of  objection,  the  defendant 
proved  that  persons  claiming  to  hold  under  one  Yan  Ness, 
had  been  in  possession  of  lot  No.  46,  about  fifty  years; 
That  on  account  of  the  small  number  of  inhabitants  in  that 
vicinity,  there  was  no  general  reputation  as  to  the  south  of 
the  lot  No.  46,  farther  back  than  about  17  years.  It  appear- 
ed that  the  Van  Ness  mentioned,  was  Hendrick  Tan  Ness, 
one  of  the  patentees  of  the  Hoosick  patent. 

There  was  no  evidence  that  the  lessor,  nor  any  of  the 
persons  under  whom  he  claimed,  had  ever  been  in  possession 
of  the  premises  in  question  ;  but  the  defendant  had  been  in 
possession  of  the  premises  ever  since  they  were  inclosed, 
and  prior  to  the  patent  to  Shepherd  and  Mercereau. 

A  map  of  the  partition  of  Hoosick  patent  was  made  in 
1754,  and  lot  No.  46,  was  one  of  the  lots  into  which  the 
patent  was  divided.  This  map  was  produced  in  evidence. 
Two  surveyors  were  produced  as  witnesses,  who  testified, 
that  different  modes  were  taken  by  different  surveyors,  for 
reducing  to  certainty  the  boundaries  of  lands  described  in 
the  manner  the  bounds  were  described  in  the  Hoosick  patent, 
and  that  in  the  opinion  of  the  witnesses,  the  mode  adopted 
to  ascertain  the  boundaries,  in  order  to  make  the  said  parti- 
tion, was,  under  the  circumstances,  as  equitable  and  as  prac- 
ticable as  any  other. 

The  judge  charged  the  jury,  that  as  the  patentees  of 
Hoosick  patent,  had  elected  that  mode  of  ascertaining  the 
boundaries  of  their  patefit,  they,  and  all  persons  cl^Itming 
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under  them,  were  concluded  by  it    The  jury  found  a  ver- 
dict for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  argued  by  Bliss  and  Woodworihy  for  the 

defendant,  and  EmotU  for  the  plaintiff. 
[*40]        *Radcliff,  J.    The  plaintiff  claims  under  a  patent 

granted  to  Shepherd  and  Mercereau,  in  the  year  1786, 
and  derives  his  title,  by  sundry  mesne  conveyances,  from 
those  patentees.  It  appears  that,  neither  he,  nor  those  under 
whom  he  claims,  were  ever  in  possession  of  the  premises 
in  question,  but  that  the  defendant  has  possessed  them, 
under  an  opposite  title,  ever  since  they  were  inclosed  or 
CI  Itivated,  and  for  a  long  time  previous  to  the  date  of  the 
patent.  During  all  this  period,  therefore,  the  possession  was 
held  adverse  to  the  plaintiff's  title,  and  although  the  govern- 
ment might  be  considered  as  competent  to  grant  its  right, 
when  reduced  to  a  chose  in  action,  it  was  not  competent  for 
the  grantees  to  convey  it  to  another.  The  subsequent  con- 
veyances under  which  the  plaintiff  claims,  were  void,  as 
founded  on  maintenance,  and  could  not  pass  the  title.  This 
principle  alone  opposes  a  bar  to  the  plaintiff's  recovery. 

2.  From  the  testimony  of  the  cause,  and  an  examination 
of  the  map,  which  was  in  evidence  at  the  trial,  and  accom- 
panies the  case,  it  appears  that  all  the  premises  in  question, 
lay  within  two  miles  of  the  Hoosick  river.  They  are, 
therefore,  on  the  most  rigorous  construction,  within  the 
patent  of  Hoosick,  which  being  the  elder  patent,  must  first 
be  satisfied. 

3.  If  we  admit  the  location  made  by  the  proprietors  of 
the  Hoosick  patent  in  1754,  to  be  conclusive,  the  premises 
are  equally  within  it.  This  will  also  appear  from  an  in- 
spection of  the  map,  and  the  modes  of  survey  there  adopted. 
On  every  ground,  therefore,  I  think  the  plaintiff  cannot  re- 
cover. 

The  case  presented  to  the  court,  is,  however,  obscure,  and, 
in  some  respects,  apparently  inconsistent.  It  may,  at  least, 
be  said,  that  there  are  not  sufficient  facts  to  enable  us  to 
decide  with  safety  on  the  rule  which  ought  now  to  prevail 
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in  establishing  the  boandaries  of  the  Hoosick  patent    Inde^ 
pendently  of  the  location  made  by  the  patentees,  and  the 
possessions  held  under  it,  the  original  constrnction  of  its 
boundaries  might  be  attended  with  some  difficulty. 
The  *pIa]Q  and  obvious  mode  to  satisfy  the  terms  of    [""41] 
tlie  grant,  would  be  to  give  them  the  extent  of  two 
miles  on  each  side  of  the  Hoosick  river,  conformable  to  all  its 
windings,  if  that  be  practicable.    Several  other  modes  have 
been  suggested,  and  analogies  between  this  and  other  cases 
attempted,  which  appear  either  arbitrary  in  themselves,  or 
too  loose  and  uncertain  to  furnish  a  rule  for  decision^    Boun-* 
daries  of  a  similar  description  have,  I  believe,  in  many  in- 
stances,  either  been  settled  by  accommodatioui  or  established 
by  a  length  of  possession,  and  the  acquiescence  of  all  par- 
ties.   But  there  is  not  sufficient  evidence  before  us  of  the 
possessions  on  the  exterior  lines  of  this  patent,  under  the 
location  of  1754,  to  proceed  on  that  ground,  or  of  the  noio* 
rieip  of  that  location,  to  ascertain  how  far  those  lines  had 
acquired  a  prior  reputaiionyas  to  the  boundaries  of  Hoosick^ 
antecedent  to  the  patent  of  1786.    If  those  lines  and  the  pos^ 
sessions  in  conformity  to  them,  had,  previous  to  that  period/ 
been  generally  known  and  understood  to  form  the  boundariea 
of  Hoosick,  it  might  be  a  fair  construction  of  the  subsequent 
statute,  to  limit  its  northern  extent  by  the  reputed  boundaries 
of  Hoosick.  They  might  then  be  considered  as  the  boundaries 
de  faciOj  which  both  government  and  the  subsequent  pa^ 
tentees  had  in  view.    But  I  think  enough  does  not  appear  to 
determine  generally  the  question  on  either  of  those  paten  tS| 
and  ],  therefore,  in  the  present  case,  confine  myself  to  the 
points  first  mentioned ;  and  am  of  opinion,  that  the  verdict 
ought  to  be  set  aside,  and  a  new  trial  granted. 

Kent,  J.  1.  It  appears  that  the  lessor  of  the  plaintiff 
claims,  by  mesne  conveyances,  under  the  patent  of  1786  > 
and  that  at  the  time  of  those  conveyances,  the  premises  must 
have  been  held  adversely  by  the  defendant,  so  that  nothing 
passed  by  the  deeds.  This  objection^  however,  would  only 
serve  to  turn  the  plaintiff  round  to  a  new  suit,  in  the  name 
of  the  persons  from  whom  he  derives  his  title,  and  would 

YoL.  n.  8 
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not  answer  the  expectations  of  the  parties,  who  un- 
[*42]    donbtedly  ^intended  hj  the  case,  to  bring  the  merits 

of  the  controrersy  before  the  court.  I  shall  then  pro* 
ceed  to  consider  it  further. 

2.  It  is  said  that,  under  all  the  circumstances  of  the  case, 
the  party  taking  the  patent  of  1786,  and  by  which  he  is 
bounded  generally  on  the  patent  of  Hoosick,  ought  to  be  con- 
cluded by  the  boundaries  of  the  patent  of  Hoosick,  as  they 
existed  in  fact,  and  by  reputation,  at  the  date  of  the  last 
patent.  It  ought  to  be  obserred,  that  the  Hoosick  patent  is  a 
▼ery  ancient  one ;  that  the  description  of  its  boundaries  is 
susceptible  of  different  constructions;  that  the  patentees*  in 
1764,  by  a  map  of  partition,  located  those  boundaries  ;  and 
that  the  patent  had  a  reputed  boundary,  which  included  the 
premises,  at  the  time  of  the  patent  of  1786.  The  patentee 
of  1786  must  be  presumed  to  have  knowledge  of  the  location 
and  map  of  1754,  and  the  reputation  of  the  boundaries,  as 
existing  since ;  and  for  the  sake  of  peace,  aiid  to  quiet  pos« 
session,  it  becomes  a  reasonable  and  useful  construction,  to 
restrict  the  boundary  of  the  latter  patent  to  the  actual 
boundary  of  the  former.  By  this  construction,  the  words  of 
the  last  patent  can  be  satisfied  ;  whereas  the  necessary  con* 
sequence  of  the  con3truction  set  up  by  the  plaintiff  is  litiga- 
tion, by  disturbing  possessions  held  under  a  location,  long 
anterior  to  the  patent.  On  this  ground,  I  think  the  lessor  of 
the  plaintiff  has  failed. 

3.  But  admitting  that  we  ought  now  to  ascertain  from  the 
patent  of  Hoosick  itself,  what  is  its  true  south  boundary,  the 
fesult  in  my  opinion  is  the  same.  The  natural  and  easy 
construction  of  the  description  of  the  boundaries  appears  to 
me,  that  of  lines  parallel  with  the  creek,  at  two  miles  distance 
from  it,  on  each  side,  and  following  the  windings  of  the  same, 
as  far  as  they  will  permit,  so  as  not,  however,  in  any  in- 
stance, to  approach  nearer  than  two  miles  of  the  main  chan- 
nel of  the  creek.  The  line  must  Mlovr  the  course  of  the 
river,  from  the  place  of  beginning  to  the  place  of  ending, 
and  in  doing  so,  it  is  not  suiBcient  to  follow  the  general 
course  of  the  creek.    There  is  nothing  sufficiently  precise 
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in  that    Bat  to  follow    the  actual  'course  of  the    [*43] 
creek,  in  all  its  inflexions,  with  the  exception,  never- 
theless, of  such  (if  any  there  be)  as  would  require  a  nearer 
approach  than  two  miles  to  the  creek,  is  to  do  a  thing  ca< 
liable  of  mathematical  certainty. 

We  have  something  like  an  analogous  case,  in  the  noitbem 
boundary  line  of  Massachusetts.  By  the  charter  of  that 
colony,  the  line  extended  from  three  miles  north  of  the  Mer- 
rimac  river,  to  the  south  sea.  This  was  determined  to  ex- 
tend to  three  miles  north  of  the  month  of  the  river,  (2 
Hutch.  Hist  Mass.  383, 386, 388 ;  1  Doug.  Summary,  421, 
422, 423 ;  3  Belknap  Hist  New  Hamp.  9,)  and  to  run  parallel 
with  the  river,  keeping  three  miles  distant,  and  pursuing  a 
course  similar  to  the  curvature  of  the  river,  until  it  came  to 
such  an  inflexion,  at  Patuket  falls,  as  would,  if  pursued,  be 
inequitable  and  defeat  other  grants. 

Upon  this  construction,  the  plaintifi*  fails,  for  it  is  stated 
in  the  case,  that  all  the  premises  lie  within  two  miles  from 
some  part  of  the  creek.  So  that  upon  either  of  these  three 
grounds,  I  am  of  opinion  that  the  verdict  must  be  set  aside. 

Benson,  J.  and  Lewis,  J.  concurred. 

Lansing,  Ch.  h  On  the  motion,  on  the  part  of  the 
defendant,  to  set  aside  the  verdict  in  this  cause,  it  was  stated, 

1.  That  the  premises  were  included  in  the  Hoosick 
patent 

2.  That  the  plaintiff  had  been  so  long  out  of  possession, 
that  he  was  not  entitled  to  recover. 

As  connected  with  the  first  point,  the  position  laid  down 
by  the  judge,  that  the  patentees  having  elected  the  mode  ex- 
hibited in  the  map,  for  ascertaining  their  boundaries,  were 
cenduded  hy  ii^  and  all  claiming  offaifisi  them  were  also 
concluded^  demands  a  primary  consideration,  for  if  this  can 
stand  the  test  of  examination,  it  is  needless  to  inquire  what 
were  the  real  boundaries  of  the  patent 

*That  such  a  location  of  an  ancient  date,  known    [*44] 
and  acknowledged  by  the  proprietors  of  the  adjoining 
patents,  for  a  long  series  of  years^  or  tacitly  acquiesced  in, 
by  permitting  the  settlements  ai^d  possessions  to  define  its 
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lines,  ought  to  be  respected,  and  under  certain  circumstancesi 
admitted  to  conclude  the  parties  interested,  I  do  not  mean  to^ 
question,  but  I  cannot  discover  any  ingredients  requisite  to 
produce  this  effect  in  the  present  case. 

All  that  api)ears  from  the  case  respecting  the  map  is,  that 
it  had  been  proved,  *'  that  a  map  of  partition  of  the  patent  of 
Hoosick,  was  made  in  the  year  1764,  and  that  lot  No.  46  was 
one  of  the  lots  into  which  the  patent  was,  in  that  partition,* 
divided." 

It  is  then  a  naked  fact,  that  a  map  of  partition  was  made 
in  the  year  1764.  It  does  not  appear  to  have  been  publicly 
known  ;  nor  does  it  appear,  that  the  possessions  of  the  pro- 
prietors who  compiled  that  map,  were  co-extensive  with  the 
lots  laid  out  But  it  is  proved,  that  persons  claimmg  to 
hold  under  one  Van  NesSj  had  been  in  possession  of  lot  No. 
46,  about  60  years.  That  as  far  back  as  17  years  ago,  and 
ever  since,  the  premises  in  question  have  been  uninteruptedly 
reputed  by  that  neighborhood,  to  be  parcel  of  lot  No.  46. 
And,  it  is  added,  that  the  defendant  had  been  in  posses* 
sion  of  the  premises,  ever  since  they  were  inclosed  or  cuUi* 
voted. 

This  map,  if  it  ought  to  be  considered  as  concluding  the 
parties  in  interest,  could  not  possibly  affect  the  rights  of 
strangers  in  the  first  instance.  The  making  a  map  of  a 
tract  of  land,  is  a  process  of  daily  occurrence.  To  include 
in  it  a  greater  extent  of  lands  than  fair  construction  will 
warrant,  is  not  uncommon.  But  as  ex  parte  acts,  they  are 
of  little  avail. 

This  map  is  so  far  from  concluding,  that  it  cannot  be  ad' 
mitted  in  evidence,  to  the  prejudice  of  strangers  to  the  trans^ 
action.  But  a  uniform  and  long  continued  acquiescence,  as 
well  on  the  part  of  the  parties  making  it,  as  on  those  intrust^ 
ed  in  repelling  encroachments  on  the  adjoining  tracts,  might 
have  stamped  it  with  a  higher  degree  of  veri  similitude. 
[*46]  It  would  then  have  assimilated  with  a  usage.  *It 
would  have  formed  part  of  the  evidence,  if  not  of 
its  existence,  at  least  of  its  origin,  and  the  substantive  ob- 
jects distinguishing  the  boundaries,  by  continuing  to  be  re* 
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BpecCed  as  the  termini,  would  have  reflected  a  credit  on  the 
map,  which  it  was  destitute  of  before.  If  not  so  corroborat- 
ed, the  lapse  of  timei  which  has  intervened  from  its  con-^ 
stractien,  in  my  opinion,  can  add  nothing  to  its  effective 
qualities. 

I  therefore  conclude,  that  the  map  derives  no  aid  from  ex** 
trinsic  circumstances;  and,  intrinsically,  nothing  is  to  be 
collected  from  it,  as  affecting  persons  not  parties  to  it. 

If  the  map  does  not  conclude,  then  we  are  compelled  to 
resort  to  the  patent  of  Hoosick,  to  determine  the  question  be* 
tween  the  parties. 

In  giving  a  construction  to  the  patent,  I  differ  from  the 
opinion  given  by  the  surveyors,  who  have  been  examined 
on  the  trial  respecting  it.  As  a  question  which  has  pro^ 
duced  a  variety  of  sentiments  among  persons  most  conver- 
sant in  subjects  of  this  kind,  I  feel  some  degree  of  diffi* 
dence  on  the  occasion,  but  as  I  have  formed  an  opinion,  I 
consider  it  my  duty  to  express  it.  And  I  do  this  with  the 
less  repugnance,  because  as  my  opinion  does  not  accord  with 
that  of  my  brethren  on  this  point,  they  having  pursued  the 
subject  in  a  different  course,  it  may  afterwards  be  deliberate^ 
ly  considered  and  tested,  if  it  should  again  become  an  ob- 
ject of  controversy. 

The  patent  is  described  as  extending  between  two  points, 
on  the  Hoosick  creek,  more  than  twenty  miles  from  each 
other,  the  precise  distance  it  is  not  material  to  ascertain  ;  it 
then  proceeds,  ^<  being  in  breadth,  on  each  side  of  the  said 
creek,  two  English  miles,  that  is  to  say,  two  English  miles 
on  the  one  side  of  the  said  creek,  and  two  English  miles  on 
on  the  other  side  of  the  said  creek,  the  whole  breadth  being 
fonr  English  miles." 

After  attentively  considering  this  snbject,  it  appears  to  me, 
that  the  location  of  this  patent  ought  to  be  made  by  lines  rnn« 
sing  parallel  to  the  creek,  at  the  distance  of  two  miles 
from  it ;  such  lines  to  be  so  constructed,  as  to  *con-    [*40J 
form  to  the  sinuosities  of  the  creek,  and  equidistant, 
on  both  sides  from  it. 

That  a  conformation  may  exist,  which  would  not  admit 
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of  this  construction  of  bounds  described  as  in  this  case,  I 
can  easily  conceive,  and  readily  admit.  But  I  take  it,  the 
court  are  not  required  to  give  a  rule  applying  to  every  pos* 
sible  conformation.  As  well  might  it  be  required  to  Ifiy  down 
a  rule,  equally  applicable  to  the  inscription  of  a  circle, 
and  the  construction  of  a  square.  If  the  rule  will  properly 
apply  to  all  cases  similarly  circumstanced  with  the  present, 
it  is  all  that  is  necessary. 

To  exemplify  this  construction,  suppose  three  concentric 
equidistant  circles,  correspondent  to  one  of  the  curves  of  the 
creek,  such  curve  forming  a  segment  of  the  middle  circle  to 
to  be  drawn.  It  is  evident,  that  radii  emanating  from  their 
common  centre  to  the  circumference  of  the  exterior  circle, 
will  divide  all  the  circles  into  portions  of  equal  relative  di« 
mensions,  as  compared  with  the  ci|?cumference  of  the  circle  of 
which  they  are  respectively  segments.  But  the  relative  di- 
mensions of  those  segments,  as  compared  with  each  other, 
will  be  greater  in  proportion,  as  the  sice  of  the  circle,  of  which 
they  form  a  portion,  is  increased.  Hence  the  flexures  on 
the  exterior  lines,  require  it  to  be  extended  on  the  projecting, 
and  contracted  on  the  retiring,  curves  of  the  creek ;  but  not* 
withstanding  this  unavoidable  extension  or  contraction,  the 
lines  may  preserve  their  equidistant  relation  to  the  creek ; 
and  the  distance  of  two  miles,  may  be  located  throughout, 
between  it  and  its  corresponding  windings  in  the  exterior  lines. 

On  the  first  impression,  it  appeared  to  me  necessary  to  in* 
quire,  what  angle  the  line  of  the  patent  of  Schaghtikokeform*^ 
ed  with  the  creek,  at  the  place  of  beginning  supposing  that 
whether  that  was  obtuse  or  acute,  might  influence  the  extent 
of  the  patent  from  the  creek ;  but  I  am  satisfied  it  oojfht  not. 
The  creek  is  the  term  to  which  the  extent  exclusively  re- 
lates. The  patent  is  to  extend  two  miles  from  the  creek,  and 
(he  obvious  intent  of  the  expression,  uncontrolled  by  other 
circumstances,  is  that  it  shall  extend  two  miles  from 
[*47]  the  creek,  measured  at  right  angles  *from  the  place  of 
departure  m  it.  And  if  it  should  be  objected,  that  the 
I  ine  of  the  Schaghtikoke  patent  formed  an  obtuse  angleon  one 
side,  and  an  acute  angle  on  the  other,  from  which  the  extent  of 
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the  Hoosick  patent  was  to  progress,  and  if  that  was  not  as* 
sinned  as  the  base,  a  yacant  angle  would  be  left,  which  was 
evidently  not  the  intent  of  the  government,  the  objection,  in 
my  opinion,  may  be  satisfactorily  obviated,  by  commencing 
the  escterior  lines  of  the  patent  on  the  lines  of  the  Schaghti- 
koke  patent,  at  the  distance  of  two  miles  from  the  creek,  mea- 
sued  at  right  angles  therefrom. 

The  construction  adopted  by  the  framers  of  the  map,  is 
not  correspondent  to  the  one  I  suppose  to  be  proper ;  it  does 
not  give  lines  parallel  to  the  creek,  or  parallel  to  each  other. 
In  some  places,  it  departs  from  the  creek,  considerably  more 
than  two  miles,  in  a  few  instances  it  approaches  it,  so  as  to 
be  within  that  distance,  and  the  description  in  the  map  is  at 
variance  with  that  in  the  case. 

It  is  in  proof  that  the  premises  in  question,  are  considera* 
bly  within  the  distance  of  two  miles  from  the  creek,  and  the 
only  part  of  the  proof,  that  appears  not  to  be  perfectly  conso- 
nant to  this  is,  that  the  premises  are  within  two  miles  of  some 
fart  of  a. 

From  the  inspection  of  the  map^  it  seems  that  the  forma* 
tion  of  the  creek,  in  that  part  which  affects  No.  46^  is  snch^ 
that  though  the  premises  are  within  two  miles  of  some  part 
of  the  creek,  they  may  be  excluded  from  the  Hoosick  patent, 
on  the  construction  I  take  to  be  the  true  one ;  and  as  both 
parties  have  reposed  themselves  on  its  delineations  as  correct, 
and  confined  themselves  merely  to  controvert  or  defend  the 
principles  on  which  the  patent  was  located  by  it,  and  they 
have  submitted  the  map  as  part  c^  the  case,  it  is  competent 
to  aid  in  the  decision  of  this  case.  If  this,  therefore,  were 
the  only  point  in  the  cause,  my  opinion  would  be  for  the 
plaintiff. 

The  second  point  is,'that  the  plaintiff  had  been  so  long  out  of 
possession,  that  he  is  not  entitled  to  recover.  If  this  objection 
is  accurately  expressed,  it  is  not  well  taken;  for  from 
the  date  of  the  patent  nnder  which  theplaintiff  'claims,  [*48] 
which  was  in  1786,  the  lapse  of  time  could  not  bar  his 
recovery.  But  the  objection,  in  the  course  of  the  argument 
resolved  itself  into  another :  that  during  the  time  the  mesne 
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conveyances  under  which  the  plaintiff  deduces  his  title  were 
executedi  the  defendant  held  the  premises  adverse  to  him« 
This,  in  my  opinion,  presents  an  insuperable  bar  to  the  re- 
covery by  the  plaintiff;  for  if  the  premises  in  question,  as  is 
stated  iu  the  case,  were  inclosed  and  eultivaied,  a  long  time 
prior  to  granting'  the  said  letters  patent^  and  the  defendant 
was  in  possession  since  that  time^  the  conveyances  executed 
during  such  possession,  which  appears  notoriously  to  have 
been  adverse^  could  ndt  pass  any  estate,  and  of  consequence 
cannot  afford  a  ground  for  recovery* 

There  is  one  other  point,  which  would  lead  my  mind  to 
the  same  conclusion,  and  that  is,  that  the  patent  of  Hoosick 
bad  previous  to  the  granting  the  letters  patent,  under  which 
the  plaintiff  claims,  acquired  an  extent,  as  respects  the  line 
in  controversy^  by  reputation,  and  that  the  bounds  of  the  lat- 
ter patent  are  not  defined  by  ascertained  metes  and  bounds ; 
but  its  bounds  generally  refer  to  and  abut  on  the  Hoosick 
patent 

This,  I  take  it,  in  legal  intendment,  must  refer  to  the  re- 
puted boundaries  only,  as  a  contrary  construction,  by  de- 
volving the  undefined  and  totally  unascertained  rights  of  the 
state  on  the  patentees,  must  introduce  infinite  confusion  and 
litigation. 

I,  therefore^  concur  in  the  opinion  that  the  verdict  must  be 
set  aside. 

New  trial  granted. 
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•Percival  against  Jones.  ['49] 

Wb«re  a  jastice  of  the  peace,  under  the  ten  pound  act,  inued  nut  elecdtion 
afainat  the  body  of  a  defendant  who  was  by  law  privileged  from  injpri- 
sonment,  yoIuBtarily,  and  without  the  request  or  authority  from  any  plaift* 
tiff,  it  was  held,  that  he  was  liable  to  an  action  for  false  imprisonment 

TVhile  a  justice  acts  ministerially,  or  as  a  clerk  of  the  party,  he  will  be  justi- 
fied in  issuing  any  process  within  his  jurisdiction  that  may  be  demanded  by 
the  pJaintiff  But  in  order  to  charge  the  phtintiff  'm  the  suit,  it  should  appear 
that  it  was  really  his  act ;  it  ought  not  to  depend  on  the  general  intendment 
of  the  law  that  every  writ  or  process  is  purchased  by  the  party  'm.  whose  ttf 
Tor  it  issues. 

Tbis  was  an  action  of  trespass,  assault  and  battery,  and 
false  imprisonment.  *  Plea  not  gnilty.  The  canse  was  tried 
before  Mr.  Jnstice  Kent,  at  the  last  sitting  in  New  York. 

The  defendant  was  a  justice  of  the  peace  in  the  county  of 
Albany.  A  suit  was  commenced  before  him,  in  favor  of 
one  Chapin  against  the  plaintiff  in  the  present  suit,  in  which 
a  judgment  was  recovered  in  favor  of  Chapin.  After  the 
expiration  of  forty  days,  an  execution  was  issued  by  the  justicer 
against  the  goods  and  chattels  of  Percival,  and  in  case  no 
goods  or  chattels  conld  be  found,  his  body  was  directed  to 
be  taken,  which  is  the  usual  form  of  an  execution  against 
a  freeholder  J  under  the  act.  He  was  taken,  by  virtue  of 
the  execution,  and  imprisoned  for  thirty  days  in  the  jail  in  the 
city  of  Albany.  It  appeared  that  Percival,  immediately  after 
judgment  was  so  obtained  against  him  by  Chapin,  declared 
to  the  justice  that  he  was  not  a  freeholder,  and  had  a  family 
in  Albany,  where  he  was  an  inhabitant ;  which  facts  were 
proved  at  the  triaL  WhUe  he  was  proceeding,  in  the  euslo^ 
dy  of  the  eonsiable,  to  jail^  he  met  the  defendant,  and  again 
alleged  that  he  was  not  a  freeholder,  and  was  an  inhabitant 
of  Albany,  and  had  a  family  there,  but  the  defendant  direct-^ 
ed  the  constable  to  commit  him,  according  to  his  precept. 

The  jury  found  a  verdict  for  the  plaintiff.    A  question 
was  reserved  by  the  judge,  whether  if  the  plaintiff  was  not 
a  freeholder,  and  had  a  family,  the  justice  could  be  liable  ta 
Vol.  II.  9 
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a  suit  for  issuing  the  execution,  and  whether  the  present  ac- 
tion  was  the  proper  remedy.  If  the  court  should  be  of 
opinion  that  the  justice  was  not  liable,  then  a  nonsuit  was 
to  be  entered,  otherwise,  the  verdict  was  to  stand. 

Spencer^  for  the  plaintiff. 

J^^SSh  for  the  defendant, 
[*50]  ^Per  Curiam.  By  the  10th  section  of  the  act, 
commoinly  called  the  ten  pound  act,  it  is  provided, 
that  the  justice  shall  grant  execution,  &;c.  against  the  goods 
and  chattels,  atid  for  want  of  sufficient  goods  and  chattels, 
against  the  body  of  the  defendant.  By  the  15th  section  of 
the  act,  for  the  belief  of  debtors,  with  respect  to  the  impri- 
sonment of  their  persons,  it  is  declared  that  no  persofn,  having 
a  family,  not  being  a  freeholder,  should  be  imprisoned  by 
virtue  of  any  execution,  to  be  issued  by  virtue  of  the  former 
act,  and  the  form  of  the  execution  is  directed  to  be  against 
tl)e  goods  and  chattels  only. 

In  the  present  case  the  plaintitf  was  an  inhabitant  of  Al- 
bany, having  a  family,  and  not  a  freeholder.  He  has,  there- 
fore, been  illegally  imprisoned.  He  has  sustained  dn  injury, 
and  his  remedy  must  be  by  an  action  against  the  party  or 
his  agent  who  issued  the  execution.  Justices  of  the  peace, 
in  making  out  process,  hti  ministerialli/,  as  distinguished 
from  their  judicial  acts.  They  act  both  as  judge  and  as 
clerk,  and  in  the  latter  capacity  may,  and,  as  to  executions, 
they  generally  do,  act  as  agents  for  the  party.  Mere  minis- 
terial officers  who,  as  such,  issue  or  execute  process,  cannot, 
nor  ought  to  be  responsible  as  long  as  the  court  from  which 
it  issues  has  general  jurisdiction  to  award  such  process. 
But  the  party  who  sues  out  the  process,  does  it  at  his  peril, 
and  he  is  responsible.    (Doug.  676 ;   3  Wils.  346.)(a) 

(a)  In  Hoo9e  v.  Sherrill,  16  Wend.  33,  42»  Bronion,  J.  obserres :  «*In  Per. 
etooi  ▼•  Jonest  2  Johns.  Cas.  49,  the  defendant,  who  was  a  justice  of  the 
peace,  was  held  liable  in  an  action  for  false  imprisonment  for  issuing  an  ex 
ecution  against  the  body  of  the  plaintiff,  who  was  exempt  from  imprisonment. 
What  was  said  by  the  court  in  relation  to  the  justice's  acting  as  a  ministerial 
officer  in  issuing  process,  and  as  such  not  being  responsible,  must  be  understood 
in  reference  to  the  particular  circumstances  of  that  case  in  which  it  wai 
qpestionabie,  to  say  the  least,  whether  the  defendant  ought  to  have  been  held 
liable.*' 
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Some  difficulty  occurred  in  the  construction  of  the  acts 
which  have  been  mentioned,  as  to  the  power  and  duty  of  a 
justice,  in  cases  like  the  present.  A  defendant  before  him, 
under  such  circumstances,  is  exempted  from  imprisonment 
by  the  provision  contained  in  the  last  act,  but  no  mode  is 
prescribed,  by  which  the  facts  that  entitle  him  to  this  excep- 
tion are  to  be  proved  or  ascertained.  No  mode  can  be  sup- 
plied or  assumed  by  the  justice,  for  he  can  possess  no  power, 
nor  adopt  any  course  of  proceeding,  by  construction  or  imr 
plication^  Yet  it  is  essential,  that  the  justice,  when  acting 
with  good  faith,  should  be  protected,  for  it  would  be  intoler- 
able to  impose  on  him  the  necessity  of  knowing,  officially, 
the  property  or  circumstances  of  every  person  in  the 
community.  But,  at  the  same  time,  *the  privilege  of  [*61] 
the  defendant  must  have  its  eflfect ;  and  this  can  be 
done,  with  safety  to  the  magistrate,  in  no  other  way  than  by 
considering  the  execution  as  issuing  at  the  peril  of  the  party 
demanding  it.  If  the  plaintiff  is  not  satisfied  with  an  exe* 
cution  against  the  goods  and  chattels,  and  wishes  to  take  the 
body  of  the  defendant,  he  must  ascertain  at  his  own  risk, 
that  the  defendant  is  a  freeholder. 

In  courts  of  special  and  limited  jurisdiction,  the  rule  is 
strict,  that  the  party  becomes  a  trespasser  who  extends  the 
power  of  the  court  to  a  case  in  which  it  cannot  lawfully  bo 
extended.  (I  Stra.  710.  2  Black.  Rep.  1U35.  Cowp.  610, 
647.  2  Wils.  385,  386.)(a) 

While  the  justice  acts  ministerially,  or  as  clerk  of  the 
party,  he  will  be  justified  in  issuing  any  process,  wiihin  his 
jurisdiction  that  may  be  demanded  by  the  plaintiff.  But 
in  order  to  charge  the  plaintiff  in  the  suit,  it  should  appear 
that  it  was  really  his  act ;  it  ought  not  to  depend  on  the 
general  intendment  of  the  law,  that  every  writ  or  process  is 
purchased  by  the  party  in  whose  favor  it  issues.(6)    If  it 

(a)  See  Caw  t.  Shepherd,  supra,  p.  27,  and  n.  b.  to  p.  fllSi 

(6)  In  Oold  Y.  Biesel,  1  Weud.  R.  210,215,  this  principle  ia  repeated  and 

eonfinned.    Bo  also  in  Taylor  y.  Trask,  7  Cowen,  249,  251,  where  it  wai 

held  that  a  requett  to  a  magistrate  to  issne  an  execution  in  a  case  where  the 

law  dearly  pointed  out  the  kind  of  execution  to'be  issned  would  not  implicate 
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appears  to  be  the  officious,  or  voluntary  act  of  the  justice, 
without  any  direct  authority  for  that  purpose,  an  innocent 
plaintiff  ought  not  to  be  implicated.  In  such  a  case,  the 
justice  assumes  the  responsibility  of  the  measure,  and  is 
liable  for  all  its  consequences.  No  authority  to  the  justice, 
or  demand  of  the  plaintiff,  is  pretended,  in  the  present  case« 
The  justice  was  told  by  Percival  that  he  Was  not  a  free- 
holder, and  when  he,  afterwards,  met  him,  on  his  way  to 
jail,  he  directed  the  constable  to  obey  the  precept,  and  com- 
mit him  to  prison.  Any  general  presumption  of  authority 
in  such  a  case  must  cease,  and  we  must  conclude  that  the 
justice  acted  voluntarily,  and  took  upon  himself  the  capacity, 
and  consequently,  the  peril  of  an  agent  of  Chapin.  He  is, 
therefore,  answerable  to  the  plaintiff.  The  form  of  the  ac- 
tion is  proper.  The  plaintiff  has  been  falsely  imprisoned  by 
the  immediate  and  voluntary  act  of  the  justice,  and  the 
remedy  must  be  an  action  of  false  imprisonment.  The 
court,  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  plaintiff.(e) 

him  in  the  aaraing  of  an  ezecation  of  a  different  cbanctar,  bQt  thati  In  such 
A  caae,  the  magistrate  muit  be  regarded  as  acting  officiously  and  voluntarily 
and  not  as  the  agent  of  the  party.  Sntherland,  J.  obserres  that  '<  The  rela- 
tion subsisting  between  a  plaintiff  and  a  justice's  judgment  and  the  justice 
himself,  Is  Tery  different  from  that  between  client  and  attorney  in  courts  of 
record.  The  attorney  is  the  mere  agent  of  the  client.  The  client  is  respon- 
sible for  all  the  acts  of  his  attorney  which  affect  third  personsi  whether  thoy 
were  authorized  by  him  or  not.  He  is  not,  from  considerations  of  public 
policy,  permitted  to  deny  his  authority.  (Denton  v.  Noyet,  6  John.  206,  and 
the  cases  there  citod.  Id.  37.  3  Wils.  345.  Dougl.  676.)*'  In  Roger9  ▼. 
Midlimtr,  6  Wend.  597, 602,  the  judgment  in  Oold  y.  BUsel  was  reviewed  by 
Savage,  Ch.  J.  and  also  by  Bronson,  J.  diss,  in  Hoose  v.  Sherrill,  16  Wend.  33, 
45,  but  the  principle  stated  by  the  court  in  the  principal  case  was  in  no 
respect  shaken. 

(e)  In  the  principal  case  the  plaintiff  in  the  action  at  the  suit  of  Chapin 
declared  to  the  justice  that  he  was  not  a  freeholder  and  had  a  family  in  Al- 
bany, where  he  was  an  inhabitant,  which  facts  were  also  proved  at  the  trial. 
This  distinguishes  it  from  the  ease  of  Hess  t.  Morgan,  infra,  vol.  3,  p.  84, 
where  after  the  judgment  was  given,  the  justice  asked  Hess  whether  execu- 
tion should  issue,  and  he  answered  he  cared  not  how  soon  it  issued,  the  sooner 
the  better,  for  be  had  put  his  property  oat  of  his  hands.    N^r  did  he  appear 


ALBANV:,  OCTOBER,  1800.  62 


Allaire  ▼.  Ouland. 


•Allarb  against  Ouland.  1*52] 

Where  A.  directed  O.,  his  servant,  to  enter  a  certain  piece  of  meadow  which 
he  said  belonged  to  him,  but  which  in  fact  belonged  to  M .,  and  promised  to 
•aye  O.  harmless,  the  promise  was  held  to  be  an  original  undertaking  and 
not  necessary  to  be  in  writing,  and  that  the  act  of  B.  in  obeying  A's  com* 
mand  was  lawful  and  a  sufficient  consideration  for  the  promise  of  indemnity. 

And  judgment  having  been  recovered  for  such  entry  against  O.  in  an  action 
alterwards  brought  against  A.  he  alleged  in  hiii  declaration  that  he  was  sued 
for  sucli  entry  by  M.  "  by  a  certain  writ  commonly  called  an  attachment  of 
privilege  against  the  laid  O.  to  answer  to  the  said  M.  in  a  plea  of  trespass  upon 
land  &c.'*  This  allegation  was  judged  to  bo  impertinent  and  not  necessary 
to  be  proved.    Kent,  J.  diss. 

But  if  it  were  necessary  to  prove  it,  it  was  sufficiently  established  by  the  record 
of  recovery  in  the  suit  against  O.    Kentf  J.  diss. 

Where  matter  is  stated  in  a  declaration  which  might  have  been  strack  ont 
an  motion,  as  surplusage,  it  need  not  be  proved  at  the  trial. 

Where  a  promise,  in  one  of  the  counts  in  a  declaration,  by  reference  to  the 
day  in  the  preceding  count,  was  laid  after  the  breach  assigned,  the  mis- 
take was  held  to  be  cured  by  the  verdict 

This  cause  came  before  the  court,  on  a  writ  of  error,  from 
the  West  Chester  common  pleas. 

The  declaration  contained  four  counts.  The  first  count 
stated  that  Ouland,  (the  defendant  in  error,)  on  the  10th 
September,  1796,  was  a  hired  servant  of  Allaire,  and  retained 
in  his  service,  and  that  Allaire  was  possessed  of  a  certain 
close  of  salt  meadoxv,  and  also  of  sixty-six  rods  of  meadow, 
adjoining  the  meadow  of  P.  J.  Munro,  in  Mamaroneck,  and 
leading  from  the  said  close  to  the  highway;  that  Allaire 
pointed  out  a  piece  of  salt  meadow,  part  of  the  said  meadow 
of  the  said  Monro,  as  being  the  said  sixty-six  rods  of  meadow 

to  have  stated  before  th«  execution  was  issued  that  he  was  not  a  freeholder 
and  had  a  family,  or  claim  any  exemption  from  imprisonment.  And  the 
justice  thereupon  without  any  directions  from  the  plaintiff,  who  was  not 
present,  issued  an  execution  against  the  body  of  the  defendant,  on  which  he 
was  imprisoned  thirty  days.  It  was  held  that  the  justice  was  not  liable  be* 
cause  the  party  did  not  claim  his  exemption  or  assert  the  facts  which  entitled 
him  thereto. 
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belonging  to  him,  the  said  Allaire,  and  aflSrmed  it  to  be  the 
same,  and  then  and  there  directed  the  said  Ouland  to  open  a 
fence  across  the  said  piece  of  meadow,  so  pointed  out  as  the 
said  sixty-six  rods  of  meadow  of  the  said  Allaire,  and  to  pass 
through  the  same  to  the  highway,  and  did  then  and  there  as- 
sume and  promise  the  said  Ouland,  that  if  he  would  open 
the  said  fence  and  pass  through  the  said  piece  of  meadow,  so 
pointed  out  to  him,  that  he,  the  said  Allaire,  would  indemnify 
and  save  him,  the  said  Ouland,  harmless  from  all  suits,  &c. 
that  he,  Ouland,  as  the  seryant  of  the  said  Allaire,  did,  there- 
fore in  obedience  to  the  direction  and  commands  of  the  said 
Allaire,' as  his  servant,  enter  on  the  said  piece  of  meadow,  so 
pointed  out  to  him,  and  did  open  the  said  fence  and  pass 
through  the  said  piece  of  meadow  to  the  public  highway, 
about  the  business  and  work  of  the  said  Allaire,  and  he,  the 
said  Ouland  averred  that  the  said  piece  of  meadow,  so  point- 
ed out  by  the  said  Allaire  as  the  said  sixty-six  rods  belonging 
to  the  said  Allaire,  did  not  belong  to  him,  but,  iq  fact, -was 
part  of  the  adjoining  meadow  in  the  tenure  of  the  said  Mun- 
ro;  that,  afterwards,  to  wit,  on  the  12th  September,  1796,  the 
said  Munro  sued  out  of  the  court  of  common  pleas  of 
{•53]    West  Chester  county,  a  certain  •writ,  commonly  call- 
ed an  attachment  of  privilege,  against  the  said  Oa« 
land,  to  answer  to  the  said  Munro  in  a  plea  of  trespass  upon 
}and  ice.  and  such  proceedings  were  thereupon  had,  that  the 
said  Munro,  afterwards,  to  wit,  in  the  term  of  September, 
1779,  by  the  judgment  of  the  said  court,  recovered  against 
the  said  Ouland,  36  dollars  and  87  cents  damages,  for  the 
said  trespass,  &c.    And  that  the  said  trespass  for  which  the 
said  damages  were  so  recovered,  was  for  the  same  opening 
of  the  said  fence  erected  across  the  said  piece  of  meadow, 
pointed  out  to  the  said  Ouland  by  the  said  Allaire,  as  for  the 
said  meadow  belonging  t«  him,  &c.  and  for  passing  and 
repassing  through  the  said  piece  of  meadow,  &c.  and  that, 
afterwards,  a  ca.  sa.  was  issued  on  the  said  judgment,  out 
of  the  said  court  of  common  pleas,  against  the  said  Quland, 
upon  which  he  was  arrested  by  the  shrfriflf,  and  detained  in 
his  custody  twenty-four  hours,  until  he  paid  and  satisfied  the 
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amount  of  the  said  jadgment,  and  the  sheriff's  fees  on  the 
said  execution,  &c.  The  second  count  was  like  the  first 
stating  a  recovery  against  Ouland  for  a  second  trespass  in  a 
second  suit  by  Muniro.  In  iheHbird  count  the  promise  to  in-> 
demnify  was  laid  to  be  made  *'  on  the  day  and  year  last  afore- 
said." The  declaration  concluded  in  the  usual  form,  and  the 
defendant  below  pleaded  non  assumpsU. 

At  the  trial,  in  the  court  below,  a  bill  of  exceptions  was 
taken.  It  was  proved,  among  other  things,  that  Ouland,  be- 
fore he  put  in  bail  to  the  suits  of  Munro,  put  in  pleas  of  jus« 
tification;  that  after  bail  was  put  in,  Munro  entered  a  judg- 
ment by  default,  which  the  court  below,  afterwards,  reused 
to  set  aside.  The  records  of  recovery  in  both  suits  were  pro- 
duced, and  the  executions,  Ac.  which  were  satisfied.  The 
defendant  below  then  insisted  that  the  plaintiff  below  must 
also  produce  the  writs  of  attachment  of  privilege,  mentioned 
in  his  declaration,  which  not  being  done,  he  moved  for  a  non- 
suit,  which  motion  the  court  below  overruled. 

The  following  errors  were  assigned  by  the  plaintiff  in 
error: 

*1.  That  the  plaintiff  below  was  bound  to  produce    [*64] 
the  writ  of  attachment  of  privilege,  as  alleged  in  his 
declaration* 

2.  That  the  promise  of  indemnity  ought  to  have  been  in 
writing,  it  being  for  the  default  of  another. 

3.  That  the  promise  was  to  indemnify  for  an  illegal  act, 
and  therefore  void. 

4.  That  no  contract  of  indemnity  was  proved. 

6.  That  Ouland,  in  the  court  below,  suffered  a  judgment 
in  the  suit  by  Munro,  to  pass  against  him,  by  default 

6.  That  the  promise  was  made  after  the  trespass  was  com- 
mitted. 

7.  That  the  third  count  in  the  declaration  is  bad,  because 
the  day  on  which  the  promise  was  laid  refers  to  the  day  last 
mentioned  in  the  second  count,  which  was  the  6th  November, 
1797,  after  the  injury  or  breach  is  stated  to  have  happened, 
in  September,  1796,  and  that  the  verdict  being  general  below, 
the  judgment  ought  to  be  reversed. 
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Riggs  and  Woods^  for  the  plaintiff  in  error. 

Haruoriy  for  the  defendant  in  error. 

Radcliff,  J.  I  shall  examine  the  errors  assigned,  in  the 
order  in  which  they  are  statAl. 

1.  The  rule  is,  that  what  may  be  rejected  as  surplusage, 
and  which  might  have  been  struck  out,  on  motion,  need  not 
be  proved  ;  as  where  the  declaration  contains  impertinent 
matter,  foreign  to  the  cause  of  action ;  but  if  the  very  grotmd 
of  the  action  be  misstated,  as  if  the  plaintiff  undertake  to  re- 
cite that  part  of  a  deed  on  which  the  action  is  founded,  and 
it  is  misrecited,  it  will  be  fatal.  [Bristow  v.  Wright^  Doug. 
642,  643.)  In  Savage,  qui  tarn,  v.  Smith,  (2  Black.  Rep. 
1101,)  it  was  held,  that  if  a  plaintiff  set  forth  a  judgment  on 
which  a^./a.  issued,  although  it  would  have  been  sufficient 
to  set  forth  the  fi-fa.  only,  he  shall  be  held  to  prove  the 
judgment,  and  the  difference  is  there  taken,  between 
[*66]  immaterial  and  impertinent  averments ;  *the  former 
must  be  proved  because  relative  to  the  point  in  ques« 
tion,  but  the  latter  need  not 

So,  in  all  cases,  where  the  action  depends  on  the  proof  of  a 
contract,  the  contract  must  be  proved  as  laid,  for  it  is  the  gist 
of  the  action.  (Cowp.671.  1  Term  Rep.  447.  3  Term  Rep. 
631.)  And  a  trivial  variation  in  setting  out  a  record  or  any 
written  instrument,  as  well  as  a  contract,  has  been  held  to 
be  fatal.  (4  Term  Rep.  560,  590,  687.)  Yet  in  the  case  of 
King  V.  Peppil,  (1  Term^Rep.  235,)  the  word  "if,"  in  the 
declaration,  in  setting  forth  a  precept,  was  rejected  as  sur^ 
plusage,  and  the  record  as  produced,  without  that  word,  was 
admitted  as  sufficient  to  support  the  declaration.  The  cases 
which  have  been  cited,  so  far  as  they  relate  to  a  variance  be- 
tween the  declaration  and  the  evidence,  are  not  applicable 
to  the  present,  but  they  serve  to  show  the  principle  on  which 
the  English  courts  have  proceeded.  The  question  here  is, 
whether  the  setting  out  the  attachment  of  privilege  is  not 
mere  surplusage,  and  irrelative  to  the  ground  of  action.  If 
so,  then  according  to  the  rule  as  laid  down  by  Lord  Mans- 
field, and  Chief  Justice  De  Grey,  it  need  not  be  proved.  That 
it  is  irrelative  and  mere  surplusage  is,  I  think,  clear.    It  is 
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immaterial  to  the  plaintiff's  title  to  a  recovery,  whether  a 
writ  of  attachment  of  privilege  was  evet  sued  out  by  Munro. 
It  is  not  the  ground  of  his  action.  The  recovery  or  judg-* 
ment  against  him,  and  against  which  the  defendant  belottr 
promised  to  indemnify  him,  is  the  gravamen  of  which  he 
complains.  This  is  sufficiently  alleged  in  the  declaratioDi 
without  reference  to  the  attachment  of  privilege.(a) 

(a)  Mr.  Gould  in  hia  work  on  pleading  has  'pointed  ont  m  cl^at  tad  deff' 
nite  tenDB  the  distinction  between  impertinent  and  immaterial  ayermentJ. 
"There  is  an  itoportant  distinction  to  b6  dbftrved  f>etween  immaterial  and 
unperiinent  averments  :  yiz.  that  the  fortnef  must,  in  many  cases,  be  precise^ 
ly  proved  ;  i^hereas  th6  lattef  require  n6  proof  in  any  case.  For  the  pur- 
pose of  explaining  this  distinction,  it  must  be  premised  that  an  imperiineni 
ayerment  is  a  statement  of  matter  altogether /oreigrn  to  thd  merits  of  the 
cause,  and  which  might,  therefore,  be  entirely  ttruck  out  without  injury  io 
the  pleading.  An  Hnmaterial  averment  (as  contra-distinguished  from  .an 
impertiTiient  one;  has  been  variously  described  ;  but  not  always  with  suM* 
cient  precision.  In  the  clise  of  Brietow  v.  Wright,  Doug.  665,  Lord 
'  Mansfield,  in  commentin|^  upon  the  distinction  between  these  two  species  of 
averments,  observes,  *  The  distinction  is  between  that  which  may  be  rejected 
as  surplusage,  tad  which  might  have  .been  etruch  out  on  motion,  and  what 
eannot  tVhere  the  declaration  contains  impertinent  matter,  foreign  to  the 
cause,  and  which  the  master,  on  a  reference  to  him,  would  strike  out,  that 
WiU  be  rejected  by  the  6otirt,  and  need  not  be  proved.  But  if  the  very  ground 
of  action  is  mis-stated  ;  as  where  you  undertake  to  recite  that  part  of  a  deedi 
en  which  an  action  is  founded,  and  it  is  m»-redited ;  that  Will  be  fatal.' 
This  language,  though  suficiently  descriptive  of  an  impertinent  averment, 
fcSbrds  rather  a  particular  example  thta  a  general  definition  or  description  of 
ta  immafmaZ  one.  The  following  is  therefore  submitted  aa  a  substantially 
correct  description  of  the  latter : — An  immaterial  averment  is  one,  alleging, 
With  needleeo  particularity  or  unneeeeeary  cir^umetaneee,  what  b  material 
tad  necess^,  and  Which  might  prdperly  have  been  stated  more  generally, 
and  without  sndh  circumstances  or  particulars ;  or  in  other  Words,  it  is  A 
statement  of  unneeeoeary  particularo  in  connection  with,  and  as  descriptive 
of  what  is  material^  Gould's  Fl.  160,  l6l,  162.  The  author  then  proceeds 
to  illustrate  his  observations  by  an  accurate  and  concise  review  of  Bristcw  v. 
Wright,  after  which  he  further  says :  "  The  same  rule,  in  regard  to  immater- 
rial  averments,  was  recognized  in  the  case  of  Savage,  q.  t  v.  Smith,  3  BI< 
Repb  1101, 1104.  This  Was  an  action  of  debt  against  a  bailiff,  for  extorting 
illegal  'fees,  on  a  writ  of  fieri  facias.  The  declaration  described  the  f.  fa,  as 
having  been  issued,  on  a  judgment  recovered  in  B.  R.  at  a  specified  term  for 
X51, 12,  0,  debt,  and  £6, 10,  0,  costs.  But  the  plaintiff  having  failed,  on  the 
triat  to  prove  such  a  judgment,  the  court  held,  that  admitting  it  to  have  beea 
unnecessary  for  the  plaintiff  to  state  any  judgment^  (id.  1104,  and  vid.  S  T> 
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But  if  it  was  necessary  to  have  proved  that  a  writ  of  at* 
tachment  of  privilege  did  issue,  I  think  it  was  sufficiently 

R.  498,)  that  is  ta  say,  adtoittingf  thtf  statement,  in  that  particniar,  to  har^ 
been  immaierialt  yet  beiDg  made  at  descriptive  of  the  foundation  of  the  fl^ 
fa.,  it  was  necessary  to  be  proved  Iw  made.'*  Gould's  PI.  163.  "The  nilir 
that  immaterial  averments  most  be  strictly  proved,  is  however  by  no  meant 
universal,  though  it  appears  to  have  been  formerly  so  understood :  The  jwifi- 
eipU  of  the  rule  manifestly  embraces  (it  is  conceived)  no  other  averments  Cf 
that  class  than  those  of  which  a  variance  may  be  predicated.  And  the  rolcr 
itself  b  now  to  be  understood  as  limited  by  that  principle."  Id.  164, 165. 
"  The  rale  then,  as  limited  by  the  more  modem  authorities,  appears  to  be/ 
that  no  immaterial  averment  requires  precise  proof,  unless  the  failure  of  such 
proof  would  occasion  a  variance  between  the  pleading  and  the  proof:  or,  (in 
difl^rent  langaage,)  strict  proof  of  such  averment  is  not,  at  thiis  day,  neces- 
sary, unless  the  snbject  of  the  averment  is  a  record — a  written  inotrument-^ 
or  (as  I  conceive)  an  expreto  contract.  Inasmuch  as  these  are  in  strictness^ 
the  only  subject  of  variance  (properly  so  called)  when  the  mistake  in  ther 
pleading  is  in  a  point  not  in  itself  material"  Id.  164.  In  Cowen  &  Hill's 
Notes  to  1  Phill.  Ev.  503,  note  398,  to  p.  fi06,  h  is  observed  that,  •*  The  de- 
cisioRs  relating  to  the  subject  of  the  foregoing  extract,  both  American  anil 
English,  will  be  found  to  exhibit  considerable  want  of  uniformity ;  and  this 
has  probably  arisen  in  some  measure,  from  not  attending  to  the  reason  of  the 
distinction  taken  in  Bristow  v-  Wright,  and  Williams  v.  Allison,  cited  in  the 
text."  See  the  cases  cited  id.  notes  401  and  40t.  **Where  the  plaintiff  de-> 
dared  upon  a  special  contract,  alleghig  that  he  Was  indebted  to  the  defen- 
dant's testator  in  a  certain  sum  secured  to  the  testator  by  bond  and  mortgage 
executed  by  the  plaintiff ;  and  that  it  was  agreed  the  plaintiff  should  convey 
the  mortgaged  premises  to  the  testator^'— the  latter  te  discharge  the  plaintiff 
from  his  indebtedness,  sell  the  premises,  and  after  deducting  the  amount  due 
him,  pay  the  surplus  to  the  plaintiff,  and  on  the  trial,  it  turned  out  that  the 
bond  and  mortgage  wero  executed  by  the  plaintiff  and  another ;  the  court. 
In  relation  to  the  variance,  adopted  the  rule  as  stated  by  Mr.  Chitty,  I 
Chitty's  PI.  295,  that  every  allegation  in  an  inducement  which  is  materia], 
and  not  impertinent  or  foreign  to  the  cause,  and  which  cannot  be  reject- 
ed as  surplusage,  must  be  proved  as  alleged.  And  it  is  added :  *  this  is 
particularly  true  in  setting  forth  written  instruments.  As  this  count  is 
framed,  the  allegation  which  respects  the  existence  and  cancelling  the  mort- 
gage, cannot  be  stricken  out  as  surplusage ;  and  if  not,  it  should  have  been 
truly  stated.'  Hsss  v.  Fox,  10  Wend.  436,  437.  It  has  been  held,  that  in  an 
action  on  a  bill  or  note  payable  at  a  psrticalar  time  and  place,  if  the  plaintiff 
aver  specifically  that  a  demand  was  made  at  the  time  and  place,  he  will  be 
bound  to  prove  it  Cannes  adm*r  v.  Oane^s  exW,  1  Hamm.  Rep.  483, 
The  court  concede  that  it  is  wholly  unnecessary  to  make  this  averment ;  but 
they  say,  *  being  made  it  must  be  proved  ;  in  an  action  against  the  drawer  or 
endorser  of  a  bill,  it  is  not  necessary  to  state  that  the  drawee  accepted  it ;  but 
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proved  by  the  record  which  was  given  in  evidence.  It  is 
stated  that  P,  J.  Munro,  the  plaintijf  in  the  suit  against 
Ouiand,  sued  as  one  of  the  attorneys  of  the  court,  according 
to  the  privileges  of  such  attorneys,  used  and  approved,  &c. 
This  may  be  received  as  sufficient  evidence  of  the  writ  of 
attachment  of  privilege,  on  the  same  principle,  that  Holt, 
Cb.  J.  in  the  case  of  Crawley  v.  Blewett,  12    Mod,  127, 

ChJtty  wya,  if  it  be  itatod,  it  mnat  in  an  action  against  the  drawer,  be  proved  ;** 
and  they  cite  Chitty  on  Billv,  459.  Pease,  X  diasentiDflf  in.the  above  case  states 
his  views  as  follows :  *  The  true  distlDction  between  an  immaterial  aver- 
ment, which  it  is  necessary  to  prove,  and  one  which  it  is  not,  I  consider  to  be 
this:  when  the  plaintiff  aven  in  his declaimtion  a  fact,  the  converse  of  which 
being  pleaded  or  proved  by  the  defendant,  would  be  a  defence  to  the  action, 
then  the  averment  ought  to  be  proved.  But  if  the  fact  averred,  be  every  way 
immaterial — \t  it  form  no  part  of  the  plaintiff 's  right  to  recover,  and  if  the 
converse  would  constitute  no  defence  to  the  action,  then  it  would  not  be  only 
lyseloH  to  prove  it,  but  would  be  an  unnecessary  waste  of  time  and  money, 
and  a  trilling  with  the  administration  of  justice.'  This  test  is  perhaps  a  true 
one  in  the  main,  but  admits  of  qualificatioD.  Instances  are  of  frequent  oc- 
eorrence,  where,  through  the  inadvertence  of  the  pleader,  an  averment  has 
been  made  of  unnecessary  particulars,  in '  connection  with  and  as  deecriptive 
of  what  is  material,'  and  where  a  failure  to  prove  such  particulars  reeuited 
fatally.  And  yet,  it  would  be  hard  to  perceive  how  those  particulars  can  be 
said  to  form  an  essentia!  part  of  the  plaintiff's  right  to  recover  ;  or  the  converse 
of  them  to  constitute  a  defence.  Where  a  declaration  on  a  bill  of  exchange, 
by  the  endorsees  against  the  acceptor,  alleged  that  it  was  endorsed  to  the 
plaintifi,  as  surviving  assignees  of  A.  B.,  after  his  bankruptcy ;  it  was  held  that 
the  plaintifft  were  bound  to  establish  both  points ;  vis.  that  the  bill  was  en- 
dorsed after  the  bankruptcy  of  A.  B.,  and  to  the  plaintiffs  as  surviving  as- 
signees, is.e. :  though  if  the  declaration  had  been  general,  in  the  names  of 
the  plaintifft,  <  the  poeseesion  of  the  bills  by  them  would  have  done.'  jBsr- 
naseont  v.  The  Duke  of  ArgyU,  3  Carr.  d&  Payne,  29."  According  to  this 
distinction  the  omission  to  prove  circumstances  alleged  not  eoential  to  the 
claim  or  charge,  and  which  might  have  been  wholly  omKted,  is  not  material, 
provided  the  circumstances  so  alleged  do  not  operate  *by  way  of  description  of 
others  which  are  essential.  See  4  Stark.  Ev.  1534.  UtiU  per  inutile  non  titi- 
afvr.  (3  Rep.  10.)  Bro.  Max.  82,  83.  The  collection  of  cases  upon  this 
•abject  is  far  too  large  to  be  cited  in  this  note.  The  most  important  may  be 
found  in  1  Phil.  Ev.  Cow.  &  Hill's  ed  ,  p.  206,  et  teq.  Cow.  di  Hiil's  Notes  to 
1  Phil.  Ev.  503,  et  $eq.  3  U.  S.  Digest,  by  Curtis,  tit  Pleading,  II.  c.  pi.  225, 
S29,  tit  Pleading,  II.  d.  1  Smith  Lead.  Cas.  329,  note  to  Bri$iow  v.  Wright, 
and  see  also  the  note  to  Hare  &  Wallace's  ed.  1  Greenleaf  Ev.  59,  65, 67,  C8, 
09, 71,  76.  3  Stark.  Ev.  1525,  et  »eq.  1  Chit  Pi.  5th  Am.  ed.  206,  et  seq. 
and  eases  cited  in  the  notes. 
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[^66]    'admitted  the  plea-ioll  to  be  sufficient  proof  of  the 
bill,  where  the  party'  was  alleged  to  have  been  im- 
pleaded by  bill. 

2.  The  promise  was  not  to  indemnify  for  the  default  of 
another  $  but  was  made  to  the  plaintiff  himself,  for  an  act 
to  be  done  by  him,  as  the  servant  of  the  defendant  be- 
low. It  was  an  original  un4ertaking,  and  not  a  collateral 
promise. 

3.  The  plaintiff  was  the  servant  of  the  defendant,  and 
obliged  to  obey  his  lawful  commands,  and  he  commanded  the 
plaintiff  to  enter  into  the  locus  in  quo^  claiming  and  declarr 
ing  it  to  be  his  own.  If  this  had  been  true,  the  entry  would 
have  been  lawful.  The  plaintiff  relying  on  the  truth  of  the 
declaration  of  the  defendant,  did  enter.  The  act  on  his 
part,  was,  therefore,  lAwful,  and  ^  good  consideration  for  the 
promise.(a) 

(a)  In  the  mm  of  Cweniry  v.  Barton,  17  Johns.  R.  143,  it  was  held  that 
if  a  eoDsideralion  be  illegal,  it  will  not  support  an  oMgumpnt,    As  if  one 
reqaeiit  or  direct  another  to  do  an  act  which  he  knows,  at  the  time,  will  be  ^ 
trsjpoM,  and  promise  to  indemnify  him,  the  promise  is  void  ;  but  if  the  party 
who  does  the  act  ai  th0  instance  or  by  the  command  of  anolher  does  not 
know,  at  tha  time,  that  he  is  committing  a  trespaas,  the  promise  to  indemnify 
is  Yalid.     As,  where  the  plainti^T,  being  ordered  out  by  the  overseer  of  l^igh- 
ways  of  woik  on  a  /certain  road,  w^s  ordered  by  the  pverseer  of  the  highifays, 
and  by  the  direction,  also,  of  the  eommuHoner  of  highways,  to  pu)l  down  and 
remove  a  turnpike  gate  ^nd  fence,  erepted  at  tl^e  interMctJon  of  the  road,  oi^ 
which  the  parties  were  working,  with  a  turnpike  road,  suppoeing  it  to  be  ^ 
nuisance,  and  the  plainti^,  aepordingly,  removed  the  gat/d  an()  fence,  on  the 
promise  of  the  overieer  to  indemnify  h^m  ;  this  was  held  to  be  a  valid  promfie, 
on  which  th/s  plaintiff  might  maint^  an  action  to  recover  of  the  deflndant 
nn  indemnity,  for  what  he  had  been  compelled  to  pay  on  a  judgment  in  ai^ 
action  of  trespass  recovered  against  him,  l>y  the  turnpike  company  wbos^ 
gate  had  been  so  remove^'    ^^^  in  Stone  v.  Hooker,  9  Cowen,  154,  it  was 
^eld  that  a  promise  to  indemnify  one  against  a  trespass  includes  an  authority 
to  the  promisee  to  employ  and  indemnify  agents ;  anjd  if  he  is  compelled  to 
pay  such  agents  damages  recoverod  against  them  for  the  trespaas,  he  may 
^eover  over  against  his  promisor,  the  same  9s  fpr  damagef  paid  by  the  pro- 
misee directly,  to  the  person  trespassed  upon  ;  and,  whe^  anoh  agents  wero 
•everally  sued  by  the  person  trespassed  upon,  the  original  promisor  having  no- 
tice, one  of  them  aftor  trial  and  recovery  against  another,  gave  a  cognovit  in 
his  own  suit,  and  paid,  and  his  promisor  p^id  him  ;  held,  the  agent  appearing 
$0  haye  acted  in  good  faith,  that  the  original  promisee  might  recover  the 
fmpoAtof  what  he  thus  paid. 
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4.  Tberfe  is  no  ground  for  the  fourth  error  alleged,  for  the 
conCraoc  of  indemnity  was  sufficiently  proved  by  the  testi- 
mony «f  two  witnesses, 

6.  The  defendant  below  had  notice  of  the  suits  brought 
against  the  plaintiff  by  Munro,  for  when  the  plaintiff  was 
arrested,  he  informed  the  defendant  of  it,  who  promised  to 
enter  bail  for  him,  and  acknowledged  his  promise  to  defend 
the  suits,  and  sare  the  plaintiff  harmless.  The  judgments 
by  default  were  obtained,  in  consequence  of  the  refusal  of 
iUlaire  to  put  in  bail  for  Ouland,  in  due  season.  Under  these 
circumstances,  I  think  the  defendant  in  error  did  all  that 
could  be  required  of  him,  as  to  the  defence  of  the  suits,  and 
that  it  was  iocunjibem  on  the  plaintiff  in  error  to  make  the 
defence,  ^f  any  was  necessary.(&) 

6.  The  sixth  error  alleged  is  not  supported  by  the  fact,  as 
appears  from  the  bill  of  exceptions. 

7.  Any  incon^stency  ^s  to  the  d^tes,  is  now  immaterial. 
The  promise  has  been  proved,  according  to  the  truth,  to  be 
prior  to  the  time  the  breach  is  stated;  besides,  the  defect  is 
cured  by  the  verdict.(c)  I  am^  therefore  of  opinion,  that  the 
judgment  ought  to  be  affirmed. 

*Lansinq,  Ch.  J«,  Lew^s,  J.  and  BensooTi  J.  were  [*57] 
of  the  same  opinion. 

Kent,  J.  dissented.  He  observed,  that  there  was  a  vaU4 
cause  x>f  error  assigned,  to  w|t,  that  the  attachment  of  privi- 
lege oientioned  in  the  declaration  was  not  produced  at  the 
trial ;  that  as  the  plaintiff  below  had  thought  proper  to  set  it 
forth  specially,  he  was  bound  to  produce  it.  This  was  im" 
tncUerial  matter,  which  must  be  proved.  The  distinction 
between  matter  impertinent,  and  matter  immaterial,  was 
well  defined  and  settled,  and  the  rule  requiring  the  latter  to 
be  proved,  was  intended  to  inculcate  the  necessity  of  preci- 
sion and  brevity  in  pleading,  and  to  serve  as  a  rod  over  the 

{h)  SUnu  Tf  Hooker,  cited  oupra,  n.  «.  TruoUeoof  Newbwrgh  y.  Galatian, 
4  Cowen,  340.  Mott  v.  Hicktj  1  id.  513.  Halt  ▼.  Andruo,  5  id.  225.  A  speciq) 
eoQQt  on  a  promise  to  indeofinify  mast  aWege  the  plaintiflT  damnified.  Famf^ 
worth  V.  IToion,  Bray.  194    Hide  t.  ChUde,  1  Chip.  230. 

<e)  See  1  Saond.  238,  n.  1. 
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counsel  who  should  incumber  the  record.  (Savage  r. 
SmUh,  2  Black.  Rep.  1101.  Bristaw  v.  Wright  andPughj 
Doug.  666 ;  and  Neding  v.  Pippel,  1  Term  Rep.  236.) 
The  rule  extended  to  all  cases  of  records  and  written  eon- 
tracts.  The  attachment  of  privilege  was  here  connected 
with  the  cause  of  action,  and  it  was  therefore  not  imperti- 
nent, but  immaterial  matter,  and  it  was  not  sufficiently  shown 
by  the  record  of  the  judgment,  produced  upon  the  trial,  be- 
x^ause  nothing  in  the  record  necessarily  implied  that  that  spe- 
cies of  process  had  been  issued.  For  this  cause,  therefore, 
and  without  examining  the  other  causes  of  error,  he  was  of 
x>pinion  that  the  judgment  below  ought  to  be  reversed. 

Judgment  affirmed. 


[*58]  •Whitaker  against  Cone. 

Boyiog  and  MUiDg  landt  oat  of  the  powwiion  of  tho  Teqdor,  «nd  held  ed- 
Tersely  at  the  time,  ie  haying  and  sellinur  a  pretended  title,  and  is  not  a  va- 
lid consideration  for  a  promise.  It  is  a  species  of  maintenance  and  Toid  on 
general  principles  of  law  i^nd  pablie  policy. 

A  sale  by  one  state  of  lands  within  the  jnrisdictloB  and  nnder  the  adverse 
claim  of  another  state,  most  be  judged  by  the  same  prinoiplee  of  law  as  a 
sale  by  an  individual. 

Therefore  where  notes  were  given  for  the  purchase  money,  on  a  contract  for 
the  purchase  and  sale  of  Sosqaebannah  lands,  within  the  jurisdiction  of 
Pennsylvania,  under  the  Oonnectlcut  olaim  to  those  lands ;  it  was  held 
that  the  sale  wm  illegal,  and  the  eonaideratioii  void. 

This  was  an  action  of  assumpsit.  The  plaintiff  declared 
on  two  promissory  notes  made  by  the  defendant  to  him,  for 
135  dollars  and  61  cents  each,  dated  the  9ih  February,  1796, 
one  payable  in  cattle,  and  the  other  in  money,  the  1st  Sep- 
tember, 1798.  The  declaration  also  contained  the  money 
counts.  The  defendant  pleaded  non  assumpsit  to  the  2d, 
3d  and  4th  counts,  and  as  to  136  dollars  and  61  cents,  in  the 
first  count,  that  he  did  not  assume,  &c.  and  payment  as  to 
the  residue.  A  notice  was  subjoined  to  the  plea,  according 
to  the  statute,  that  the  notes  in  question  were  given  without 
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consideration,  and  were  obtained  by  fraud  and  imposition^ 
having*  been  given  on  the  sale  by  the  plaintiff  to  the  defen- 
dant, through  the  agency  of  one  Hunt,  of  Susquehannah 
lands,  to  which  neither  the  plaintiff  nor  Hunt  had  any  title. 
The  cause  was  tried  before  Mr.  Justice  Benson^  at  the  Co< 
lumbia  circuit,  in  October,  l799. 

It  appeared  at  the  trial,  that  the  lands  in  question,  wer« 
certain  lands  in  the  state  of  Peiitisylvauia,  claimed  by  the 
state  of  Connecticut,  called  Connecticut  Susquehannah  laads« 
The  plaintiff'  had  by  contract  sold  to  tlunt  a  township  of  the 
said  lands,  and  while  Hunt  was  in  treaty  with  the  defendi^l 
and  some  othets,  for  the  sale  of  the  same  lands  to  them^  it 
was  suggested  that  the  plaintiff  cotild  not  fulfil  his  contract 
with  Hunt,  on  account  of  doubts  as  to  the  validity  of  the 
Connecticut  title ;  and  the  plaintiff,  who  was  present,  said  he 
had  no  doubt  the  Pennsylvania  title  might  be  purchased  iot 
a  trifle;  that  he  had  lately  received  informaticm  from  the 
Susquehannah,  of  certain  papers  which  had  come  to  lights 
very  favorable  to  the  Connecticut  title ;  and  the  defendant 
and  the  othets»  encouraged  and  induced  by  the  plaintiff^ 
made  the  contract  with  Hunt  for  the  purchase  of  the  }and| 
at  2s.  4di  Connecticut  currency,  per  acre.  The  defen- 
dant and  the  others^  took  *up  the  notes  given  by  Hunt  [*59] 
to  the  plaintiff,  and  gave  their  own  notes  to  the  plain- 
tiff, for  the  amount. 

The  lands  were  proved  to  be  situated  within  the  jurisdic- 
tion  of  the  state  of  Pennsylvania;  and  upon  the  evidence, 
the  judge  was  of  opinion,  that  the  defendant  had  sufficiently 
shown  a  want  of  consideration.  The  plaintiff  then  offered 
to  prove,  that  the  lands  in  question  were  vacant  and  unset- 
tled, at  the  time  they  were  sold  by  Hunt,  and  that  the  lands 
contiguous  were  principally  settled  by  persons  under  the 
Connecticut  title,  and  that  many  of  these  settlements  were 
made  previous  to  the  determination  of  the  question  of  juris- 
diction between  Pennsylvania  and  Connecticut,  but  the 
judge  rejected  the  evidence  as  improper.  The  plaintiff  sub- 
mitted to  a  nonsuit,  with  liberty  to  move  the  court  to  set 
it  aside,  and  for  a  new  trial. 
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A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  which  was  argued  by  W.  W.  Van  NesSj  for  the  plain- 
tiff, and  E.  WitliamSj  for  the  defendant. 

Per  Curiam.  This  case  comes  within  the  principle  laid 
do\^h  in  the  dase  of  Wobd^orth  v.  Dole  and  others,  decided 
in  the  court  for  the  correction  of  etrors,  in  March  last.(a) 
Buying  and  selling  of  lands  out  of  th6  posdesiSion  of  the  ven- 
dor, and  held  adversely  at  the  time,  is  buying  and  selling  a 
pretended  title,  and  is  not  a  valid  consideration  for  .a  promise^ 
It  is  a  species  of  maintenance,  and  void  on  general  princi- 
ples of  law  and  public  policy.  A  sale  by  one  state,  of  landi^ 
within  the  jurisdiction  and  under  the  adverse  claim  of  an** 
other  state,  must  be  judged  by  the  same  principles  of  law, 
as  a  sale  by  an  individual,  since  the  several  states,  in  respect 
to  their  territorial  claims,  have  submitted  themselves  to  the 
cognizance  of  the  judiciary  of  the  United  States. 

Though  the  sale  was,  formally^  made  by  Hunt  to  the  de-* 
fendant,  yet  the  plaintiff  was  privy  thereto,  and  in-' 
f*60]  strumental  *in  effecting  it,  and  he  had  previously  con- 
veyed the  same  lands,  under  the  same  title,  to  Hunt, 
whose  notes  he  held  for  the  purchase  money,  and  which 
were  delivered  up,  in  exchange  for  the  present  notes.  If 
Hunt  was  not  merely  the  agent  of  the  plaintiff,  in  this  trans- 
action, yet.  the  plaintiff  received  the  notes,  for  the  like  con- 
sideration, and  with  full  notice  of  all  the  circumstances ;  he 
is,  therefore,  to  be  affected  by  the  objection  against  the  legal- 
ity of  the  consideration.  The  court  are  therefore  of  opiniou, 
that  the  motion  ought  to  be  denied. 

Lewis,  J.  dissented. 

Lansing,  Ch.  J.  not  having  heard  the  argument  of  the 
cause,  gave  no  opinion. 

Motion  denied.(5) 

(a)  See  tn/ra,  p.  417. 

(6)  By  Uie  itatate  32  Hen.  VIIL  e.  9,  "  No  one  ihall  bay  or  sell  any  pM^ 
tended  right  or  title  to  land,  nnlesi  the  vendor  hath  been  in  poweoiion  of  the 
■ame  or  the  reyerston  or  remainder  thereof,  or  taken  the  reoii  or  profits  there- 
of for  one  whole  year,  before  inch  graat,  on  pain  that  both  purchaser  and  veih 
dor  shall  each  forfeit  the  valae  of  such  land  to  the  Ung  and  the  prosecntor."  By 
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the  d  ReviMd  Sututet,  576,  ^  6,  3d  ed.,  it  is  provided  ibatt  "  No  person  shall 
boy  or  eell,  or  in  any  manner  procure,  or  make  or  take  any  promise  or  eoren- 
ant  to  eonyey,  any  pretended  ri^t  or  title  to  any  lands  or  tenements,  unless 
the  |rrantor  thereof,  or  the  person  making  such  promise  or  covenant,  shall 
have  been  in  possession,  or  he  and  those  by  whom  he  claims  shall  have  been 
in  possession  of  the  same,  or  of  the  reversion  or  remainder  thereof,  or  have 
taken  the  rents  and  profits  thereof,  for  the  space  of  one  year  before  such  grant, 
conveyance,  sale,  promise  or  covenant  made ;  and  every  person  violating 
this  provision,  shall  be  deemed  guilty  of  a  misdemeanor."    This  statute  how- 
ever, does  not  apply  to  any  mortgage  executed  by  a  person  not  in  possession 
of  lands  to  which  he  has  a  just  title,  but  of  which  there  shall  be  an  adverse 
lion,  nor  to  any  conveyance  of  lands,  &c.,  to  any  person  in  the  lawful 
lion  thereof.    Id.  ^  7 ;  see  also,  1  id.  p.  732,  i  148.    «  The  rule  of  law 
against  the  sale  of  pretended  titles  may  be  considered  as  for  the  most  part 
adopted  into  American  jurisprudence,  and  is  generally  affirmed  by  express 
statute ;  bat  in  some  of  the  states  it  has  been  modified  or  abolished.     The 
eommon  law  rule  has  been  recognized  in  Massachusetts  and  Indiana.     In 
Massachusetts,  there  is  no  statute  on  the  subject ;  but  the  act  has  always 
been  milawful.    It  is  doubtful,  whether  the  statutory  penalty  is  incurred ;  but 
it  may  be  punished  by  fine  and  imprisonment    In  Maine,  where  one  has  the 
tight  of  entry,  though  disseised,  his  conveyance  b  good.    Fite  v.  Doe,  1  Ind* 
127 ;  Britdey  v.  Whiting,  5  Pick.  356  ;  Me.  Rev  St  371.    In  Connecticut, 
the  seller  and  buyer  forfeit,  each  one-half  the  value  of  the  land.    Con.  St.; 
Hitman  v.  Atiiman,  4  Conn.  R.  575 ;  Hyde  v.  Morgan,  14  Conn.  R.  184.    But 
in  Pennsylvania,  though  not  expressly  abrogated,  the  rule  is  held  not  to  be  in 
foree.     Cressoii  v.  MtUer,  S  Watts,  273.    So,  in  New  Hampshire,  it  is  no 
tfenee  to  purchase  lands  held  adversely,  and  it  is  the  general  impression  that 
such  purchase  is  not  invalid  in  law.    Hadduek  v.  Wilmarth,  5  N.  H.  181. 
In  South  Carolina  and  North  Carolina,  a  purchase  of,  or  contract  for,  the  title 
to  real  estate  is  forbid,  unless  the  seller  or  those  under  whom  he  claims  have 
been  in  possession,  or  had  the  reversion,  or  the  rents  and  profits,  a  whole  year 
previoosly.    The  seller  forfeits  the  land,  and  the  buyer  its  value.    But  one  ia 
possession  may  purchase  a  pretended  title.    1  Brev.  Dig.  101, 103  ;  1  N.  C. 
Rev.  St  260  ;  HoppUt  v.  Bskridge,  2  Ired.  Eq.  54.    In  Kentucky,  by  an 
act  of  1824,  a  conveyance  of,  or  contract  for,  land  held  adversely,  is  void, 
and  the  vendor  retains  his  title.     Waeh  v.  BtBrayer,  1  Dana,  566,  2,  66.    In 
Kentucky  and  Tennessee,  there  must  be  an  adverm  pMeesaion,  and,  if  the 
seller  be  a  non-resident,  such  possession  must  be  by  deed,  devise,  or  inheri- 
tance.   The  prohibition  does  not  apply  to  conveyance  in  fulfilment  of  a  bona 
fide  contract,  made  prior  to  any  adverse  possession.    Ten.  St.  1821,  72; 
8im9  V.  Cro9»,  10  Yerg.  460 ;  CardvjeU  v.  Sprigg,  1  B.  Monr.  370.  In  Ohio, 
it  seems,  there  is  no  law  against  champerty  and  maintenance.    But  the  pur- 
chase of  land,  from  one  against  whom  a  suit  is  pending  for  it,  is  void,  except 
against  himself,  if  he  prevails.     A  release  passes  the  title,  notwithstanding  an 
advene  possession.   Walk.  Intro.  297,  351,  352  ;  HaU^.  AMy,  9  Ohio,  96. 
In  Arkansas,  Illinois  and  Missouri,  a  deed  is  valid,  though  there  be  an  ad- 
vene possession.    lUin.  Rev.  L.  130 ;  Misso.  St.  119  ;  Ark.  Rev.  St  189.*' 
V  OL.  II.  11 
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2  HUliard  Abr.  2d  «d.  414,  415.  Wherever  then  the  eUtute  of  32  Hen.  VIIL 
c  9,  has  been  re-enacted,  or  its  provisions  are  lecopiixed  as  a  part  of  the  oom<- 
mon  law,  any  agreement  of  which  the  consideration  is  the  sale  of  lands  held 
adversely  by  a  third  penon  most  be  Toid.  Belding  ▼.  Pitkin t  2  Caines,  147  ; 
iSwttt  ▼.  Poor,  11  Mass.  R.  549 ;  Everenden  v.  B«aiiiii0Ji<,  7  id.  78 ;  BrinUp 
Y.  Whiting,  5  Pick.  354« 
To  constitnte  the  offence  within  the  statute,  five  things  appear  to  be  no<* 

1.  The  estate  sold  or  purchased  should  be  a  Ugml  as  contradistinguished 
from  an  equitable  estete.  Wood  v.  Cfriffith,  1  Swanst.  43,  55,  56;  Allen  v^ 
Smith,  1  Leigh.  R.  231. 

2.  The  purchase  should  be  made  ftom  some  person  other  than  the  states 
Jaekeon  t*  Gumaer,  2  Cowen,  552. 

3.  The  sale  should  not  be  judicial.  Tuttle  v.  Jaekeon,  6  Wend.  224 ;  iSstrn- 
dere  v.  Orotes,  2  J.  J.  Marsh.  407.  (Query,  whether  the  sUtute  applies  to 
sherifls'  deeds.    Jaekeen  v.  ilnderson,  4  Wend.  474.) 

4.  The  land  should  be  held  adversely.  Preeion,  qui  tarn,  4«.  v.  Hunt,  7 
tVend.  53  ;  Swett  v.  Poor,  ut  svp. ;  £vfrendefi  v.  Beaumont,  id. ;  Briniey  r. 
Whiting,  id. ;  Waleot  r.  Knight,  6  Mass.  R.  421.  As  to  what  constitates  such 
adverse  holding,  it  seems  to  be  the  rule  that  there  must  be  in  all  cases  a  claim 
and  color  of  title  ;  Humbert  v.  trinity  Church,  24  Wend.  587 ;  Jocikson  ea 
dem,\Dunbar  v.  Todd,  2  Caiw  R.  183  ;  Jo^son  ea  dem.  Young  v.  EUie,  13 
J.  R.  118  ;  SmUh  ea  dem.  Teller  r.  Burtis,  9  J.  R.  174 ;  Jo^ikson  ea  dewu 
Hooeevelt  v.  Wheot,  18  J.  R.  40 ;  Jaekeon  ea  dem.  Vanderlyn  v.  NewUm,  18 
J.  R.  355 ;  ta  Promboie  v.  Jaekeon  ea  dem.  Smith,  6  Cow.  589  ;  Jaekeon  ea 
dem.  ten  Eyck  v.  Froei,  5  Cow.  346 ;  made  in  good  faith  with  relianeo 
thereupon,  and  in  the  belief  that  the  land  is  the  property  of  the  claimant ; 
Livingeton  v.  Peru  Iron  Co.  9  Wend.  51 1  ;  Joekoon  v<  HoleUad,b  Cow  216» 
and  held  by  him  exclusive  of  the  rights  of  all  others )  Humbert  v.  Trinity 
Church,  24  Wend.  587  ;  Smith  ea  dem.  Teller  v.  Burtiet  9  J.  R.  174 ;  Jack- 
eon  ea  dem.  Roooevelt  v.  Wheat,  18  J.  R.  40 ;  Jockoon  ea  dem.  Vanderlyn  r. 
i^eiolon,  18  J.  R.  355  ;  though  it  is  of  ooufm  not  necessary  tliat  snch  title 
should  be  legal  and  valid  ;  Jaekeon  ea  dem.  Dunbar  v.  Todd,  2  Cai.  R.  183  $ 
Jaekeon  ea  dem.  Young  in  EUie,  13  J.  R.  118;  Jaekeon  ea  dem.  OillHand  r. 
Woodrvff,  2  Cow.  276 ;  Jaekeon  ea  dem.  Young  v.  Camp,  1  Cow.  605  \  La 
Fromboie  v.  Jaekeon  ea  dem.  Smith,  8  Chiw.  589  ;  Clopp  v.  Bromagham,  9 
Cow.  530.  If  there  be  no  deed  as  evidence  of  the  claim  then  there  must  be  a 
pedie  poMettto— an  actual  occupancy — a  eubetantial  enclooure  of  the  premi- 
scs ;  Jaekeon  ea  dem.  Oee  v.  Oltx,  8  Wend.  440,  441 ;  Jaekeon  t.  Sehoon- 
maker,  2  Johns.  R.  34  ;  Livingeton  v.  Peru  Iron  Co.  ut  eup. ;  Humbert  t. 
Trinity  Church,  ut  eup. ;  for  every  constructive  adverse  possession  must  bo 
founded  on  a  deed  or  paper  title ;  Simpeon  v.  Downing,  23  Wend.  316 ; 
Jaekeon  ea  dem,  Oilliland  v.  Woodruff,  I  Cow.  276  ;  Jaekeon  ea  dem.  Young 
V.  Camp,  1  Cow.  605  ;  La  Fromboie  v.  Jaekeon  ea  dem.  Smith,  8  Cow.  589  ; 
Ja^koen  ea  dem.  Putnam  r.  Bowen,  I  Cai.  R.  356  ;  Jaekeon  ea  dem.  Brietol 
V.  Eleton,  12  J.  R.  452.  See  also,  Jaekeon  ea  dem.  Ten  Eyck  v.  Richarde, 
€  Cow.  617 ;  Jaekeon  ea  dem.  Haebrouek  v.  Vermilyea,  6  Cow.  677  ;  Jaekeon 
ea  dem.  Oee  v.  0/lx,  8  Wend.  440.  If  however  the  party  claim  under  a  deed* 
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tbe  actual  oeeapancy  of  part  of  the  premisea  claimed,  is  sufficient ;  nnleoi  in- 
deed the  paper  title  include  a  large  patent  or  tract  much  more  than  can  he 
Mceaaary  for  the  purpoaes  of  calUvatioo.  Per  Savage,  Ch.  J.  in  Jaehmm  y  • 
OUx  ut  sup. :  Jackwn  ▼.  Woodrujf,  1  Cow.  276.  See  Jaekwn  v.  Camp,  id. 
605,  609.  The  hooks  abound  with  illustrations  of  adverse  peaseasion,  hoth 
actual  and  eonstructive,  it  ia  therefore  deemed  nnneceasary  to  supply  any 
here.  An  ezoellent  mode  of  diacriminating  whether  poa^easton  ia  advene,  is 
laid  down  by  Mr.  Chitty,  (Gren.  Prac.  vol.  1,  p.  748,  e(  acg.)  who  observes 
4hat  '<  there  are  four  general  rules  when  it  is  not  so,  vii.  >lr«t,  when  hoth  the 
paitiea  claim  under  the  murs  title ;  secondly t  when  the  poasession  of  the  one 
party  ia  consistent  with  the  title  of  the  other ;  thirdly^  when  the  claimant  or 
his  aaeeeasor  has  never,  in  contemplation  of  law,  been  out  of  poaaesalon  ;  and 
fomrtkhf,  when  the  occupier  has  acknowledged  the  claimant's  title."  A  large 
number  of  cases  are  preaented  under  each  rule  to  which  the  reader  is  respect- 
fully referred. 

5.  The  party  charged  with  the  oflbnae  should  have  knowledge  ef  such  ad- 
verse holding.  Preston  qvi  tfm,  ^e.  v.  Hunt,  7  Wend.  53  ;  Swett  v.  Poor, 
ut  supra ;  Boerenden  v.  Beaumont,  id. ;  BrinUy  v.  Whitings  id. ;  Waleot  r. 
Kmigkt,  6  Maas.  R.  431 ;  Ltne  v.  Shears,  1  Wend.  433, 437.  Thus  in  Teel  v 
Fonda,  7  Johns  251,  which  was  the  case  of  a  purchaser,  (he  court  say  the  evi- 
deuce  is  full  and  complete,  that  when  the  defendant  purchased  the  lot,  it  was 
daimed  and  possessed  under  a  hostile  title,  and  all  this  was  known  to  the  de* 
fendant  at  the  tims  of  his  purchase.  And  in  Hassenfrats  v.  Kelly,  19  id- 
466,  468,  which  waa  the  case  of  a  vendor,  the  court  aay :  **  The  statute  in- 
tended to  punish  persons  for  selling  pretended  rights  to  land,  for  the  purpoae  of 
maintenance,  and  when  it  is  evident  that  such  intention  did  not  exist,  there 
can  be  no  offence.  A  contrary  argument  may  be  derived  from  the  statute, 
which  subjects  the  laker,  or  boyefi  to  the  same  penalty  as  the  aeller,  if  he 
knew  the  aale  to  have  been  made  against  the  proviaions  of  the  act,  indicating, 
that  if  the  taker,  or  buyer,  did  pot  know  it,  he  ahould  not  incur  the  penaUy  { 
and  as  the  statute  is  silent  as  to  the  knowledge  or  ignorance  of  the  aelier,  it 
may  be  inferred,  that  the  legislature  intended  to  puniah  him,  without  regard 
to  that  fact,  on  the  ground  that  he  is  chargeable  with  the  koowledge  of  the  state 
and  circumatancea  of  his  own  lands.  It  would  he  the  legal  intendment,  un- 
donbiedly,  that  every  man  knew  the  situation  of  his  real  property  ;  but  if  he 
could  ahuw  that  he  did  not  know  it,  it  would  be  very  unreaaonable  to  aubject 
him  to  a  penalty,  for  an  offence  perfectly  unintentional.  The  deed,  under  such 
circumstancea,  would  be  void  and  inoperative,  and  there  is  no  good  reason 
why  an  innocent  person,  unconscious  of  offence,  should  be  punished  beyond 
that  In  the  case  of  Partridge  v.  Strange  f  Croker,  (1  Plowd.  80,  88  ;  1 
Dyer.  746,)  an  exception  was  taken  to  the  declaration,  that  there  was  no 
averment  that  the  bargain  and  sale  was  foi  maintenance,  and  the  court  held 
it  to  be  a  good  exception,  and  that  the  plaintiff  had  not  shown  the  case  to  be 
within  the  danger  of  the  statute,  aaying,  that  waa  the  point  of  the  statute." 
In  the  case  of  Ethoredge  v.  CromweU,  8  Wend.  629,  this  doctrine  waa  ap- 
plied under  peculiar  circumstancea.  The  vendor,  when  he  conveyed,  knew 
that  he  had  no  title,  but  the  jury  negatived  his  knowledge  of  an  adverse  hold- 
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iDg,  and  the  court  held  priDcipally  npon  the  aathority  oi  HaaBenJrats,  qui  iom, 
T.  EtUyt  cited  rajwa,  that  anch  knowledge  waa  neoeaaary  to  complete  the 
atatntory  ofibnce.  Sotheriand,  J.  delivering  the  opinion  of  the  court  aaya : 
**  Where  the  action  ia  againat  the  grmnUB  of  a  pretended  title,  the  jury  mnat 
find  that  the  grantee  knew  the  title  waa  pretended.  1  Leon.  166,  167.  I  am 
aot  prepared  to  aay,  that  according  to  the  Eogliah  aothoritiea,  the  grantor  of 
a  pretended  title  to  land  mual  know  that  it  it  held  advertely,  in  order  to  anb. 
ject  him  to  the  penalty  of  the  atatute ;  but  the  policy  of  the  atatnte  waa 
founded  npon  a  atate  of  aociety  which  doea  not  exiat  in  thia  country,  and  it  ia 
perhapa  indiapenaable  that  aneh  a  conatruetion  ahonld  be  given  to  it  here  aa  ia 
adapted  to  the  peculiar  atate  of  our  uncultivated  landa.  4  Kent'a  Comm.  438. 
3  Cowen,  643,  4,  5.  Aa  it  reapecti  the  actual  owner  of  landa,  who  conveya 
them  in  good  faith  without  knowing  that  they  are  occupied,  it  would  be  moat 
9ppreaaive  and  nojoat  to  aubjeet  him  to  the  penaltiea  of  the  atatute  ;  and  the 
atatute  makea  no  diaerimination  between  a  conveyance  made  by  one  who  aup* 
poaaa  he  baa  a  right  to  convey,  and  a  conveyance  where  the  grantor  knew  he 
had  no  title.  I  am  inclined,  therefore,  to  aay  that  the  penalty  ahall  not  attach 
in  any  caae,  if  the  grantor  can  ahow  that  he  waa  ignorant  at  the  time  of  hia 
conveyance  that  the  landa  were  claimed  or  held  adveraely."  If  the  offence 
be  in  other  reopecta  complete,  it  ia  immaterial  whether  the  right  or  title  pur- 
chaaed  or  aold  be  good  or  bad ;  for  if  it  be  ever  ao  good,  if  the  vendor  be  not  in 
poiaeaaion  nothing  paaKa  by  the  deed,  and  the  caae  comaa  within  the  atatute. 
Tambt  qui  Um,  j-c.  v.  SkTWood,  13  Johna.  R.  288. 


Jones  against  Hake. 

A.  made  a  note  payable  to  B.  which  was  indonwd  by  him,  and  C.  and  D.  and 
aent  by  A.  to  E.  a  money  broker,  in  order  to  raiae  money,  and  £.  advanced 
the  money  on  the  note,  deducting  a  premium  of  two  per  cent.,  a  mouth. 
In  an  action  brought  againat  B.  the  fint  indoraer,  by  G.  it  waa  held  that 
the  note  waa  UAurions  and  void. 

Alao,  that  E.  the  broker,  waa  an  admissible  witness  on  the  part  of  the  plain- 
tiff, to  prove  that  the  note  had  been  aold  for  no  more  tlian  the  legal  interest 
toF. 

This  was  an  action  of  assumpsitf  on  a  promissory  note 
drawn  by  Charles  Watkins  in  favor  of  the  defendant,  in- 
dorsed by  him,  Barber  and  Griffin,  and  Peter  A.  Schenck, 
and  which  note,  afterwards,  came  into  the  hands  of  the 
plaintiff. 

The  cause  was  tried  at  the  last  sittings  in  New  York,  be- 
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fore  the  Chief  Justice.    The  defence  set  up  was,  that  the 
note  was  usurious,  and  therefore  void. 

It  was  proved  by  a  witness  for  the  defendant,  that  Wat- 
kins,  the  maker  of  the  note,  in  order  to  raise  money, 
sent  it  *to  one  Haskin,  a  money  broker,  who  had  often    [*61] 
obtained  money  for  him  before. 

When  the  witness  first  took  the  note  to  Haskin,  it  had 
not  been  indorsed  by  Peter  A.  Schenck.  Haskin  kept  it  a 
few  days,  and  then  returned  it  to  the  witness,  telling  him 
that  he  could  not  get  the  money  on  the  note  as  it  then  was, 
but  that  if  Watkins  would  procure  the  endorsement  of  Peter 
A.  Sckenck,  he  (Haskin)  could  get  him  the  money,  at  the 
rate  of  two  per  cent,  per  month.  The  name  of  Schenck 
was  obtained,  and  the  note  again  taken  to  Haskin,  who  then 
advanced  a  part  of  the  money,  and,  shorily  afterwards,  the 
residue,  deducting  at  and  after  the  rate  of  two  per  cent/  per 
month,  as  the  interest  thereof  It  further  appeared  in  evi- 
dence, that  at  the  time  of  delivering  the  note  to  Haskin,  the 
witness  knew  not  whether  Haskin  was  the  owner  of  the 
money,  or  acted  as  an  agent  for  another,  but  he  knew  no 
other  person  as  the  lender  of  the  money.  The  terms  were 
adjusted  solely  with  Haskin. 

The  comisel  for  the  plaintiff  offered  Haskin  as  a  witness, 
to  prove  that  he,  as  the  broker  of  Watkins,  had  sold  the  note 
in  question  to  one  Herriman,  at  a  discount,  not  exceeding 
legal  interest;  and  also  offered  Herrimnn,  who  had  no  in- 
terest in  the  note,  and  was  released  by  the  plaintiff,  to  prove 
that  he  had  given  a  full  consideration  for  it ;  but  they  were 
both  rejected  by  the  judge. 

The  counsel  for  the  plaintiff  contended,  that  as  Haskin 
was  proved  to  be  a  money  broker,  the  jury  might  consider 
him  as  the  broker  of  Watkins,  for  the  purpose  of  selling 
the  note,  and  that  at  any  rate  it  was  a  sale  of  a  note,  and  not 
a  usurious  contract. 

But  the  judge  charged  the  jury,  that  under  the  evidence 
before  them,  they  must  consider  it  as  a  loan,  and  Haskin  as 
the  principal ;  that  the  terms  of  the  loan  were  made  by  him, 
and  he  only  was  known  as  the  lender ;  that  as  more  thai) 
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seven  per  cent,  per  ADDum  had  been  taken,  the  note  was  void| 
and  they  must  find  for  the  defendant. 

The  jury,  nevertheless,  found  a  verdict  for  the  plaintiff, 
for  the  full  amount  of  ihe  note,  with  interest. 
[*62]        *A  motion  was  made  to  set  aside  tlie  verdict|  and 
for  a  new  trial. 

B.  Livingston^  for  the  plaintifil 

Riker^  for  the  defendant. 

Radclifp,  J.  Considering  this  case  as  depending  upon 
the  testimony  admitted  at  the  trial,  I  am  of  opinion  that  the 
verdict  was  clearly  against  evidence.  The  note  in  question 
was  made  by  Watkius,  and  indorsed  by  the  persons  whose 
names  appear  on  it,  for  the  accommodation  of  Watkins  alone. 
No  money  was  paid,  or  value  given,  by  any  of  the  indorsers. 
If  the  transaction  be  viewed  in  its  true  light,  it  was  a  con- 
tract, made  through  the  agency  of  Haskin,  between  Watkins 
on  the  one  part,  and  the  person  who  loaned  the  money,  and 
took  Ihe  note  as  his  security,  on  the  other.  The  lender  was 
in  reality,  the  first  holder  of  the  note,  for  the  value  given, 
whatever  that  may  have  been.  If  then  we  admit  no  shift  or 
device  to  evade  the  statute  against  usury,  aud  look  through 
the  forms  under  which  the  parties  intended  to  cover  the  loan, 
it  appears  to  me  there  can  be  no  doubt  but  that  the  contract 
was  usurious,  and  the  note  therefore  void.(a) 

As  to  the  witnesses  offered  by  the  plaintiff,  I  think  they 
were  competent,  and  ought  to  have  been  admitted.  Haskins 
was  the  mere  agent  or  broker,(6)  and  not  a  party  in  interest 

(a)  See  Wilkit  v.  RoosevtU,  infra,  vol.  3,  p.  66,  n. 

(6)  In  the  case  of  Payne  v.  TVetetant,  2  Bay,  23,  a  broker  who  had  nego- 
tiated atarious  paper  between  the  borrower  and  lender  waa  held  to  be  a  com- 
petent witnesB  to  proye  the  nature  of  the  transaction,  although  he  was  payer 
of  the  notes  aud  had  endorsed  them  in  order  to  give  them  circulation. 
That  agents,  attorneys  and  servants  are  generally  competent  witnesses,  ex 
neeeesitate,  see  9upra,  vol.  1,  p.  274,  n.  a,  to  Cortea  ▼.  Billin^a,  and  add  to 
the  authorities  there  cited  Dudley  v.  BoUes,  24  Wend.  465.  Barnes  v.  CoU, 
81  id.  188.  Vanderburgh  t.  Hull,  20  id.  70.  NohU  ▼.  Paddock,  19  id.  456. 
Marrif  v.  Wadtworth,  17  id.  103.  Seteell  v.  Fiteh,  8  Cowen,  215.  Mauran 
V.  Lamb,  7  id.  174.  Mildeberger  v.  Baldwin,  2  Hall,  176.  Rankin  v.  Am. 
Jn:  Co.,  1  id.  619.  Milward  v.  Hallett,  2  Caines,  77.  Smith  ▼.  HuntingUm, 
I  Root,  236.    Shepard  y.  Palmer,  6  Conn.  R.  95.    Conner  v.  Moore,  5  J.  J. 
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and  Herriman  is  expressly  stated  not  to  have  any  inter- 
est in  the  note,  and  was  aliSo  released  by  the  plaintiff*  These 
witnesses  were  offered  to  disprove  the  usury,  and  were  ob- 
jected to  by  the  defendant,  and  rejected  by  the  judge.  It 
has  been  pretended,  that  the  objection  coming  from  the  de- 
fendant^ ought  to  conclude  him  as  to  the  facts  offered  to  be 
proredi  But  this  idea  is  altogether  incorrect.  A  party  has 
a  right  to  avail  himself  of  any  objection  to  the  competency 
of  a  witness^  and  if  overruled,  he  has  still  an  undoubted 
right  to  discredit  his  testimony,  or  oppose  it  by  counter 
prooC 

*It  has  also  been  urged^  that  the  plaintiff  is  in  pos-  [*63] 
session  of  an  equitable  verdict ;  that  the  defence  set 
up  by  the  defendant,  being  founded  on  usury,  is  uncon- 
scientious, and  that  the  court  ought  not  to  interfere  to  re- 
lieve htm  from  a  just  debt^  There  are  cases  in  which  these 
considerations,  if  true,  would  have  their  weight,  but  what- 
ever opinion  may  be  entertained  as  to  the  morality  of  such 
a  contract}  1  think  we  are  bound  by  the  statute  to  consider  it 
as  illegal  and  corrupt.  To  treat  it  differently,  would  con- 
travene the  declared  sense  of  the  legislature,  and  tend  to  de« 
feat  the  operation  of  an  important  act,  founded  on  consider- 
ations of  public  policy.  Upon  the  whole,  I  am  of  opinion 
that  the  case  ought  to  be  re-examined  on  all  the  proofs,  and 
for  that  purpose  that  a  new  trial  should  be  awarded. 

Kent,  J.  and  Benson,  J.  concurred. 

Lansing,  Ch.  J.  I  do  not  differ  from  the  opinion  of  the 
court,  that  Haskin  is  to  be  considered  as  the  agent  of  Wat- 
kins,  and  of  consequence  that  my  exclusion  of  his  testimony 
was  improper.  But  1  cannot  concur  in  the  effects  ascribed 
to  that  opinion. 

If  Haskin  was  the  agent  of  Watkins,  and  he  passed  the 
note  as  such,  the  acts  of  Haskin  must  be  considered  as  those 

Manh.  665.  ComuUfY.  Ckild$,fl  A.  K.  Marsh.  S43.  Alexander  y.  Emer* 
ten,  3  Litt.  25.  Swearivgen  v.  Fields,  1  Dana,  387.  FoUy  y.  Smith,  7 
HaUt  139.  Ayree  v.  Van  Lien,  S  South.  765.  McLean  v.  Batehelor,  8 
Greenl.  334.  Phelpay,  Sinclair,  3  N.  Hainp.  554.  Rice  v.  Orove,  23  Pick. 
156.  Futt€r  T.  Whteloek,  10  id.  135.  Buan  ▼.  Gardiner,  I  Wash.  C.  C.  A.  14& 
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of  his  principal,  and  certainly,  if  he  stands  in  that  relation 
^j/,  there  is  no  proof  of  usury.  The  secret  transactions  be- 
tween a  principal  and  his  agent,  cannot  influence  the  con- 
tract which  he  makes,  for  the  benefit  of  his  principal,  with 
others. 

Haskin  and  Herrimaa  were  offered  as  witnesses  on  the 
part  of  the  plaintiff,  to  vindicate  his  contract  from  the  impu- 
tation of  being  usurious. 

If  this  evidence  had  been  admitted,  it  could  not  place  the 
defendant  in  a  better  situation.  It  cannot  therefore  be  neces- 
sary, on  the  ground  assumed  by  the  court,  to  turn  the  plain- 
tiff over  to  a  new  trial ;  for  if  there  is  now  no  proof  of 
[*64]  usury,  the  testimony  of  Haskin  *and  Herriman,  as 
stated  in  the  case,  though  it  may  tend  to  destroy  sus- 
picion, can  never  establish  any  fact  material  to  the  parties. 

I  am,  therefore,  of  opinion  that  the  motion  ought  to  be 
denied. 

Lewis,  J.  was  of  the  same  opinion. 

New  trial  granted. 


Jackson,  ex  dent.  Salisbury  and  others,  against  Huyck. 

The  Booth  boaodt  of  Coeyman's  patent,  are  to  be  taken  according  to  the^sur- 
vey  made  by  order  of  the  proprietoxc  in  1749. 

This  was  action  of  ejectment  The  cause  was  tried  at  the 
Albany  sittings,  in  April,  1800,  and  a  verdict  taken  for  the 
plaintiff,  by  consent,  subject  to  the  opinion  of  the  court,  on 
the  following  case: 

The  plaintiff  claimed  under  a  patent  to  Salisbury  and  oth- 
ers, dated  the  20lh  of  April,  1749,  and  the  defendant  under 
a  patent  to  Coeyman,  dated  the  26th  of  August,  1714,  the 
south  boundary  of  which  is  described  as  "beginning  at  the 
mouth  of  Peter  Bronck  his  creek,  and  thence  up  the  same 
until  it  comes  to  Cozsackie,  and  thence  up  into  the  woods 
by  a  due  west  course,  until  it  is  twelve  English  miles  dis« 
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tant  from  the  month  of  the  said  creek.'*  In  1749,  the  pro- 
prietors of  the  patent  to  Coeyman  employed  a  surveyor  to 
survey  their  south  boundary,  who  judging  that  the  course 
was  to  be  a  natural  west  course,  or  a  line  proceeding  west,  at 
right  angles  from  the  meridian,  assumed  the  boundary  com- 
formably  thereto,  and  run  a  magnetic  west  nine  degrees 
north,  which  he  calculated  at  that  time  would  give  a 
natural  West  course,  and  marked  the  trees  in  the  line 
throughout,  and  it  then  became  the  reputed  south  boundary. 
The  north  boundary  of  the  patent  to  Salisbury  appears  to 
have  been  intended  to  be  the  same  line;  and  the 
north  'boundaries  of  two  tracts,  in  a  patent  to  Scott  [*65] 
and  others,  of  the  1st  of  January,  1770,  are  expressly 
bounded  on  it,  where  it  is  described  "  as  an  old  line  of  trees, 
marked  as  the  south  bounds  of  the  lands  granted  to  Coey- 
man." It  was  admitted  that  if  this  line  is  still  to  be  adhered  to, 
as  the  south  boundary  of  that  patent,  then  the  premises  in 
question  will  be  included  in  the  patent  to  Salisbury,  which 
will  then,  as  will  also  the  two  tracts  granted  to  Scott  and 
others,  have  the  due  quantity  of  land,  and  the  plaintiff  will 
be  entitled  to  recover ;  but  if  it  is  departed  from,  and  the 
magnetic  west,  as  it  was  in  1714,  the  time  of  the  patent,  is 
to  be  taken  instead  thereof,  then  the  premises  in  question 
will  be  excluded  from  the  patent  to  Salisbury  and  others ; 
and  that  patent,  and  the  two  tracts  granted  lo  Scott  and  oth- 
ers, will  prove  deficient,  and  the  plaintiff  cannot  recover. 

Spencer,  for  the  plaintiff. 

Yates  and  Van   Vechten,  for  the  defendant. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court.  This 
cause  is  brought  before  the  court  on  a  case  reserved.  It  de- 
pends upon  the  construction  of  the  south  bounds  of  Coey- 
man's  patent,  which  is  described  as  running  due  west  from 
the  mouth  of  Coxsackie  creek. 

It  appears  the  proprietors  of  the  patent  of  Coeyman  direct- 
ed a  survey  of  it  in  the  year  1749 ;  that  it  was  made  with  an 
allowance  of  variation  of  nine  degrees,  and  trees  marked  cor- 
respondent to  the  line  run,  and  that  from  thence  it  became 
the  reputed  south  line  of  Coeyman's  patent.    How  this  re- 
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putation  was  acquired,  and  under  what  other  circuni8tauoei» 
does  not  appear. 

It  further  appears  from  the  case,  that  the  patent  under 
which  the  lessors  claim,  is  bounded  by  the  south  line  of 
Coeyman's  patent ;  that  another  patent,  in  1770,  expressly 
recognized  the  line  run  as  run  for  the  south  line  of 
[*66]    Coeyman's  *patent,  thus  combining  the  assent  of  gov- 
ernment with  the  location  made  by  the  proprietor. 

After  a  lapse  of  half  a  century,  it  would  be  injurious  to 
the  peace  of  the  community  to  suffer  a  boundary,  so  settled, 
by  the  express  assent  of  the  parties  interested  in  correcting 
any  mistake  in  the  survey,  to  be  disturbed. 

The  court  are,  therefore,  of  opinion,  that  the  defendant 
must  take  nothing  by  his  motion. 

Rule  refused. 


Stafford  against  Tan  Zandt. 

Where  a  cauae  in  the  common  pleat  bad  been  referred,  and  a  jud^ent  waa 
entered  for  ninty-oine  centa  more  than  the  lum  reported  by  the  refereea  to 
be  doe,  the  judgment,  on  a  writ  of  error,  waa  reversed. 

This  cause  came  before  the  court,  on  a  writ  of  error,  from 
the  Mayor's  Court  of  Albany. 

By  the  record  it  appeared,  that  the  action  in  the  court  be- 
low had  been  referred  to  referees,  who  had  reported  a  sum 
due  to  the  plaintiff  below,  who  is  the  defendant  here,  and 
that  the  judgment  in  the  court  below,  was  given  for  ninty-nine 
cents  more  than  the  amount  reported  to  he  due  by  the  referees. 
This  was  assigned  for  error,  with  several  other  matters, 
which  were  not  particularly  noticed  by  the  court. 

Emott,  for  the  plaintiff, 

Tefi  Broeck,  for  the  defendant. 

Per  Curiam.  The  variance  between  the  sum  reported  by 
the  referees  and  the  amount  of  the  judgment,  is  a  fatal  error. 
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Without  expressing  an  opinion  on  the  other  points,  let  the 
judgment  for  this  cause  be  reversed. 

Judgment  reversed.(a) 


*Jack80n,  ex  dem.  Lewis  and  Ely,  against        [*67] 
Powell. 

Where  there  were  two  plaintiflb  in  a  caase,  one  of  whom  resided  out  of  the 
state,  and  the  other  within  the  state,  and  the  plaintiff  within  the  state,  died 
pendinf  the  rait,  and  the  defendant  obtained  jadf^ment,  it  was  held  that 
the  attorney  of  the  plalntifi  was  not  boabd  to  pay  the  oosts. 

A  JUDGMENT  having  been  rendered  for  the  plaintiff  in  this 
cause, 

L.  Elmendorf,  at  the  last  term,  obtained  a  rule  on  Bow- 
mauj  attorney  for  the  plaintiff,  to  show  cause  why  he  should 
not  be  ordered  to  pay  the  costs,  which  were  taxed,  on  the 
ground  that  one  of  the  lessors  of  the  plaintiff  was  dead,  and 
the  other  resided  out  of  this  state. 

Botcman  now  showed  for  cause,  that  although  one  of  the 
lessors  was  a  non-resident  at  the  time  of  commencing  this 
suit,  the  other  resided  in  this  state,  and  died  pending  the  suit, 
and  contended  that  this  was  sufficient  to  exempt  an  attorney 
from  the  payment  of  costs. 

Per  Curiam.  If  one  of  the  plaintiffs  be  resident  within 
this  state,  at  the  time  of  commencing  the  action,  the  attorney 
is  not  within  any  rule  of  this  court,  subjecting  him  personal- 
ly to  the  payment  of  costs.  After  the  death  of  the  resident 
lessor  in  the  present  case,  the  defendant  might  have  applied 
for  a  rule  to  stay  proceedings,  until  security  for  the  costs  was 

(«)  The  judgment  ought  to  follow  the  finding  of  the  referee  or  of  the  jury. 
See  Br9wn  v.  CAote,  4  Maaa.  R.  436.  Henee  in  Bent  y.  PaiUn,  1  Rand.  25, 
it  wae  decided  that  a^  orror  in  entering  up  jadgment  as  to  the  rate  of  inter-* 
eat,  waa  not  merely  a  olerioal  error,  but  one  which  oonld  only  he  rectifiod  by 
•a  appellate  court ;  aee  alao,  Hmftvn  ▼.  Hop;  3  Mb.  53.  At  to  corraetiog 
jodgmants  docketed  by  miatake  for  Iom  than  the  true  ram;  aeetfKjitv. 
Orml,  19  Wend.  90. 
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given.    Having  neglected  this,  he  has  no  other  remedy  than 
to  pursue  the  party  himself,  if  he  can  be  found. 

Motion  denied,  with  costs.(a) 


[*68]        *Pranklin  against  The  United  Insurance 
Company. 

The  affidavit  on  which  a  motion  is  made  for  a  commianon,  ouj^ht  to  atate 
that  thera  are  material  witneaiea  to  be  examined  at  the  place  to  which  the 
commision  ia  to  be  directed.  A  general  affidavit  that  material  evidence  ii 
to  be  obtained  in  the  cause,  ia  not  sufficient 

Troup,  for  the  defendants,  moved  for  a  commission  to 
examine  witnesses,  at  Porto  Bello,  on  a  general  affidavit, 
that  it  was  supposed  sufficient  evidence  might  there  be  ob- 
tained. 

Burr,  contra. 

Per  Curiam.  The  defendants  have  not  brought  them- 
selves within  the  provisions  of  the  act  on  this  subject.  They 
ought  at  least  to  have  shown,  that  material  evidence  exists 
in  the  place  to  which  the  commission  is  to  be  sent.  It  is  an 
application  for  a  commission  to  hunt  for  testimony. 

Motion  denied.(6) 

(a)  See  2  R.  S.  620,  §  1 ;  also  Grab.  Free.  2d  ed.  505,  et  seq. 

(6)  "An  application  for  a  commission  is  a  non-enumerated  motion ;  2  Caines, 
260  ;  and  must  be  founded  on  an  affidavit,  stating  that  the  cause  is  at  isane, 
or  that  interlocutory  judgment  has  been  entered,  as  the  case  may  be.  It  must 
likewise  state  the  names  of  the  witnesses ;  2  Johns  Cas.  68,  285 ;  and  that 
they  are  material  as  the  party  is  advised  by  counsel  and  verily  believes,  and 
are  without  the  state  ;  1  Wend.  65 ;  and|where  the  application  is  on  the  part 
of  the  defendant,  it  must  also  state,  (provided  the  party  asks  for  a  stay  of  pro- 
ceedings, until  the  return  of  the  commission,  but  not  otherwise ;  9  Wend. 
444 ;)  that  he  has  a  good  and  aubatantial  defence  on  the  merits,  as  adviaed  by 
connsel.  2  Johns.  Cas.  285.  And j  an  affidavit  was  held  to  be  defective, 
which  omitted  this  clause,  although Jt  f  detailed  the  probable  testimony  of  the 
witneas,  but  not  in  a  sufficiently  explicit  manner,  to  enable  the  court  to  judge 
that  it  would  amonnt  to  a  good  defence.;  1  Wend.  27.  But  it  need  not  add, 
'  that  he  cannot  safely  proceed  to  trial,  without  the  testimony  of  such  wit- 
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The  People  against  The  Judges  of  Cayuga,  &c. 

Where  a  conrt  of  common  pleas  refuses  to  give  jadgment  in  a  cause  before 
them,  this  conrt  will  not  grant  a  mandamtUt  nntU  after  a  rule  to  show  cause 
has  first  been  granted  for  the  purpose. 

MuMFORD,  on  an  affidavit,  stating  that  a  verdict  had  been 
obtained,  in  an  action  depending  in  the  common  pleas  of 
Cayuga  county,  on  which  the  court  refused  or  delayed  to 
give  judgment,  moved  for  a  mandamus  to  the  judges  of 
that  court,  commanding  them  to  pronounce  judgment  on  the 
verdict. 

Per  Curiam.  The  practice  adopted  in  such  case  is  first 
to  grant  a  rule  to  show  cause.  On  showing  cause,  it  is  in 
the  discretion  of  the  court  to  grant  a  peremptory  mandam?/^ 
or  not,  as  the  case  may  require.  Take  a  rule  to  show 
cause.(a) 


,  as  he  is  advised  by  counsel  and  verily  believes.'  1  Cowen,  209.  And 
the  affidavit  of  a  third  person,  cognizant  of  the  facts,  is  sufficient,  without 
showing  an  excuse  for  its  not  being  made  by  the  party  himself.  1  Co  wen, 
210 ;  2  Johns.  Cas.  69.  And  where  the  affidavit  is  made  by  the  attorney,  it 
need  not  state  the  advice  of  counsel,  as  to  the  materiality  of  the  witnesses. 
7  Wood.  513.  It  has  also  been  held,  in  a  recent  case  in  the  New  York  Su- 
perior Conrt,  that  where  a  party,  upon  an  affidavit,  sets  forth  the  facts  which 
he  wishes  to  establish,  under  a  commission  to  a  foreign  country,  and  shows 
that  those  facts  can  only  be  proved  by  persons  in  the  employ  of  his  antago- 
nist, whose  names  are  unknown  to  him,  the  court  will  permit  the  commission 
to  issue  generally^  without  the  names  of  the  witnesses,  or  will  grant  a  stay  of 
proceedings,  until  their  names  can  be  ascertained.  Sckaffer  and  Aatur  v. 
Wilcox,  MS.  Dec.  term,  1829  ;  S.  C.  2  Hall,  502."  Grab.  Prac.  2d  ed.  p. 
592, 593.  Add  to  the  authorities  above  cited,  Seymour' $  Executors  v  .Strongs 
19  Wend.  98 ;  Meech  v.  Calkins,  4  Hill,  534 ;  Bracket  v.  DudUy,  1  Cowen, 
209. 

(a)  See  The  People  v.  Judges  of  Washington,  1  Caines,  511 ;  The  People 
V.  TVoop,  12  Wend.  183.  See  also,  the  note  to  Fish  v.  Weatherwax,  infra, 
215. 
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Scaly  ▼.  Shattack. 


[•69J      *Demar  and  Wipe  against  Tan  Zandt. 

An  affidavit,  on  which  a  motion  is  made  for  a  commiaion  to  examine  a  wit- 
noflf ,  may  be  made  by  a  thiid  penon,  not  a  party  to  the  writ. 

On  a  writ  of  right. 

Burr^  for  the  defendant,  moved  for  a  commission  to  exam- 
ine a  witness  in  the  state  of  New  Jersey.  The  affidavit,  on 
which  he  grounded  the  motion,  was  made  by  a  person,  not 
a  party  to  this  suit. 

B,  Livingston,  contra. 

Per  Curiam.  Let  the  commission  issue:  the  affidavit, 
although  made  by  a  third  person,  shows  probable  grounds 
to  believe  that  the  testimony  of  the  witness  may  be  material. 
Besides,  it  cannot  injure  the  tenant,  by  creating  delay,  for 
the  application  is  not  in  time  to  have  the  effect  of  suspending 
the  proceedings  in  th^  suit,  or  of  excusing  the  demandants 
for  not  going  to  trial. 

Rule  granted*(a) 


Sealt  against  SHATTtJCK.(6) 

Where  a  rale  for  a  joinder  in  error,  to  a  eeriiorari  is  obtained,  the  party  most 
apply  at  the  next  term,  for  the  effect  of  his  rule  ;  if  a  term  intervenes,  he 
will  be  presumed  to  have  waived  the  role. 

In  error,  on  certiorari^  from  a  juslice^s  court. 

A  rule  was  long  since  obtained,  by  the  plaintiff  in  error, 
that  the  defendant  join  in  error  in  twenty  days  after  service 
of  notice  of  the  rule,  or  that  the  plaintiff  be  heard,  ex  parte. 
The  notice  of  the  rule  was  served  in  July,  1798,  apd  the  de- 
fendant had  not  joined  in  error. 

(a)  See  Franklin  ▼.  The  United  Insurance  Co.,  mpr^t  p.  €S,  n.  6.    Mur* 
ray  v.  Kirkpatriek,  1  Coweo,  210. 
(6)  S.  C,  C.  C.  126. 
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Riuh  T.  Gobbet 

*Emoit  now  moved  for  a  reversal  of  the  judgment  [*70] 
below. 

Per  Curiam.  The  plaintiflf  ought  to  have  applied  for 
the  effect  of  his  rule,  at  the  next  term,  after  notice  of  it  was 
proved.  Having  slept  so  long,  he  must  be  presumed  to  have 
waived  it.    The  motion  must  be  denied. 

Motion  denied.(a) 


Rush  against  Cobbet. 

When  the  party  who  tuM  ont  a  commiflrioii  to  examine  witnaMes,  doee  not 
aae  doe  diligence  to  get  it  returned  in  proper  time,  or  the  return  is  not 
properly  made,  the  court  will  permit  the  trial  to  proceed,  notwithstanding 
the  commission. 

A  COMMISSION  to  examine  witnesses  io  Philadelphia  was 
issued  on  the  application  of  the  defendant,  and  returned,  but 
the  return  was  stated  to  be  irregular. 

Livingston  moved  for  leave  to  proceed  to  trial,  at  the  next 
circuit,  and  offered  to  waive  the  irregularity  in  the  return  of 
the  commission,  and  that  the  same  might  be  opened,  and  the 
defendant  have  the  benefit  of  the  testimony  taken  under  it. 

Riker,  contra. 

Per  Curiam.  Let  the  plaintiff  have  leave  to  proceed  to 
trial.  The  commission  being  taken  ^)ut  on  the  part  of  the 
defendant,  it  was  incumbent  on  him  to  have  it  properly  re- 
turned, and  there  has  been  sufficient  time  for  that  purpose. 
Besides,  the  offer  of  the  plaintiff  to  waive  the  irregularity  is 
fair,  and  cannot  reasonably  be  refused. 

Rule  granted.(6) 

(a)  See  n.  6.  to  Sheldon  ▼.  MeEvert,  sup.  to!.  1,  p.  69.  Oppie  ▼.  Colgrote, 
)9  Johna  R.  1S4.    Burr  v.  Waterman,  18  id.  508.    2  Grah.  Prac.  2d  ed.  955. 

(h) "  According  to  the  former  practice  of  this  coart,  a  commisBion,  duly  is- 
soed,  was  per  m  a  stay  of  all  proceedings,  until  the  return,  provided  it  were 
obtained  within  the  first  fonr  days  of  the  term  after  issue  joined,  unlees  soon- 
er Tacated  by  the  order  of  the  court,  which  was  done  after  a  reasonable  time, 
and  no  sufEclent  cause  shown.  2  Johns.  Cas.  70.  If  after  the  four  days 
had  elapsed,  it  did  not  stay  the  proceedings,  unless  so  directed  by  the  court,  on 
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Stewart  ▼.  Williams. 


[VI]  •Stewart  against  Williams. 

An  attachment  apinst  a  sheriff  for  not  bringing  in  the  body  of  a  defendant, 
cannot  be  iaaued  until  twenty  days  after  serrice  of  a  notice  of  a  rule  for 
that  purpose. 

An  attachment  was  issued  against  the  sheriff  of  Delaware 
for  not  bringing  in  the  body  of  the  defendant.  The  rule  for 
the  attachment  was  entered  in  less  than  twenty  days  after 
service  of  a  notice  on  the  sheriff. of  the  previous  rule  to 
bring  in  the  body. 

Hoffman  moved  to  set  aside  the  attachment,  and  vacate 
the  rule  on  which  it  was  founded,  for  irregularity,  with 
costs. 

Per  Curiam.  Let  the  attachment  be  set  aside,  and  the 
rule  be  vacated,  with  costs,  to  be  paid  by  the  plaintiff.  The 
sheriff  was  entitled  to  twenty  days  notice  of  the  rule  to  bring 
in  the  body.(a) 

application  for  that  purpose.  IB  Johns.  136.  There  is  now,  however,  no 
rule  or  practice  of  the  court,  by  which  a  rule  for  a  commission  in  any  case 
operates  as  a  stay  of  proceedings ;  and  unless  it  be  so  ordered  by  the  court,  it 
will  not  operate  as  a  stay,  but  will  issue  according  to  the  statute,  2  R.  S.  393, 
sec.  4,  upon  such  terms  as  to  the  court  shall  seem  reasonable.  7  Wend. 
520."    Grab  Frac.  2d  ed.  593. 

(a)  Supreme  Court,  April  Term,  1798. — MeOovrek  ▼.  Amutrong — Per 
Cur,  A  sheriff  must  haye  twenty  days  notice  of  a  rule  to  show  cause  why 
an  attachment  should  not  issue  agHinst  him.  Judge  Radcliffe's  MSS.  S.  C, 
C.  C.  50.    See  also  Grab.  Prac.  2d  ed.  165,  166,  et  9eq. 
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Jaekflon  t.  Piatt 


Jackson,  ex  dem.  Martik,  (igainst  Platt. 

Where,  after  a  yerdict,  and  within  the  two  daya  allowed  for  making  a  caae, 
the  defendant'e  attorney  applied  to  the  plaintiff's  attorney  for  certain  pa- 
pen  which  had  been  read  in  eridenee,  which  were  neceasary  to  be  pat 
in  the  caae,  which  were  refosed  by  the  plaintiff's  attorney,  and  the  defen- 
dant's attorney  coald  not,  for  that  reason,  make  np  the  caae ;  the  eonrt 
ordered,  that  the  plaintiff's  attorney  famish  the  papers  to  the  defendant'a 
attorney,  or  permit  him  to  take  extracts,  and  that  the  proceedings  shonldy 
in  the  meantime,  be  stayed, 

Afteb  the  trial  of  this  cause,  and  within  the  time  allowed 
for  making  a  case,  the  defendant's  attorney  applied  to  the  at- 
torney for  the  plaintiff  for  the  inspection  of  certain  papers, 
which  had  been  read  in  evidence,  to  enable  him  to  make 
the  case,  and  which  were  necessary  for  that  purpose.  These 
were  refused,  and  the  defendant's  attorney  for  ttiat  reason 
could  not  make  the  case.  Two  orders  had  been  obtain- 
ed from  a  judge  to  stay  the  proceedings  on  this 
•ground,  the  first  of  which  was  served  on  the  plain-  [*72] 
tiff's  attorney,  who,  notwithstanding  the  order,  pro- 
ceeded to  enter  a  judgment  on  the  verdict.    . 

Van  Vechtetiy  for  the  defendant,  now  moved  to  set  aside 
the  proceedings  subsequent  to  the  verdict,  with  costs. 

Woodwarth  and  Spencer,  contra. 

Per  Curiam.  It  was  improper  in  the  plaintiff's  attorney 
to  refuse  an  inspection  of  the  papers,  or  not  to  furnish  suffi- 
cient extracts  from  them,  to  enable  the  defendant's  attorney 
to  make  the  case.  It  is  therefore  ordered^  that  the  defendant 
have  time  to  make  a  case  until  eight  days  after  the  expira- 
tion of  the  present  term,  and  that  the  plaintiff's  attorney 
furnish  the  papers  required  for  that  purpose,  or  suffer  the 
defendant's  attorney  to  take  sufficient  extracts  from  the 
same,  and  that  the  proceedings  in  this  cause  remain  in  their 
present  state,  until  the  further  order  of  the  court(a) 

(a)  See  S  Grah.  Prac.  Sd  ed.  331 ;  and  see  note  U  Jaekton^  mp  dm,  Lm 
Y,  Somheek,  infra,  115. 

YoL.  n.  13 


.  I 
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JaoMD  V.  DayisoD. 


Jansen  and  others,  Administrators,  against  Davison. 

Where  Ike  plaintiA,  who  were  administniton,  in  a  canse,  in  the  eonrt  of 
common  pleas,  recovered  leii  than  twenty-five  dollan  damage^  and  thai 
court  gave  judgment  for  the  damages,  but  not  for  the  costs,  this  court  re- 
fused to  grant  a  nundamus  to  compel  them  to  give  judgment  for  the  costs. 
The  proper  remedy  is  by  a  writ  of  error. 

A  REcovERT  was  obtained  in  the  common  pleas  of 
Ulster,  in  favor  of  the  plaintiffs,  in  the  capacity  of  admin-^ 
istrators,  for  a  sum  less  than  25  dollars.  The  court  below 
gave  judgment  for  the  damages,  but  considering  the  plain- 
tiffs not  entitled  to  costs,  refused  to  give  judgment  for  costs* 
Gardinier,  for  the  plain tiff|  moved  for  a  mandamus  to 
the  common  pleas,  commanding  them  to  give  judgment  in 
favor  of  the  plaintiffs,  for  the  costs,  as  well  as  the  damages 

recovered. 
[*73]        *Per  Curiam.    This  application  cannot  be  granted^ 

The  court  below  have  exercised  their  judgment  on  the 
question  of  costs.  It  was  not,  on  their  part,  a  delay  or  refusal  to 
do  what  appeared  to  them  to  be  right.  If  they  were  wrong,  it 
was  an  error  of  judgment  merely,  and  the  proper  remedy  is 
by  a  writ  of  error,  which  the  party  is  entitled  to  have  upon 
an  erroneous  judgment,  whether  it  be  in  his  favor,  or  against 
him.  Upon  a  writ  of  error,  the  court  above  may  not  only 
reverse,  but  give  such  judgment  as  the  court  below  ought  to 
have  given. 

Motion  denied.(a) 

(a)  A  montfamtw  is  only  proper  where  a  party  has  a  legal  right,  without 
any  other  appropriate  legal  remedy,  and  where  in  justice  a  remedy  ought  to 
be  granted.  The  People  ▼.  Stwens,  5  Hill,  616 ;  Es  parU  Lynch,  3  id.  45 ; 
Boyee  v.  RuMeh  2  Cowen,  444  ;  Ex  parte  NeUon,  id.  417,  423 ;  The  Peo- 
ple V.  SupervUors  of  Albany,  12  Johns.  R.  414 ;  Shipley  ▼.  The  Mechanie9 
Bank,  lOid.  484 ;  The  People  v.  The  Mayor,  j-e.  of  New  York,  10  Wend.  293 ; 
Juetieeo  v.  Munday,  2  Leigh,  165  ;  StaU  v.  Dunn,  Minor,  46 ;  State  ▼.  Hoi- 
liday,  3  Halst  205 ;  Commrs*  ▼.  Lynch,  2  McCord,  170 ;  State  v.  Bruce, 
Const.  Rep.  165,  175.  If  therefore  error  will  lie,  a  mandamus  cannot  be 
granted ;  Ex  parte  Neloon,  ut  mipra ;  People  y.  The  Judges  of  Ulster,  C.  C. 
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The  People  v,  Coehrau. 


Tbe  Peoplb  against  Cochran. 

Where  a  penon  had  been  eoavioted  on  an  indictment  for  an  asaaolt  and  hat* 
tery,  and  the  attorney  general  moved  for  jadgment,  hot  showed  no  ciroum* 
•taneee  attending  the  offencoi  by  which  tbe  court  could  judge  of  tbe  degree 
of  punishment  which  ought  to  be  inflicted,  a  mere  nominal  fine  wae  im- 
poeed. 

The  defendant  was  indicted  for  an  assault  and  battery, 
at  a  general  sessions  of  the  peace,  in  the  chanty  of  Otsego. 
He  removed  tbe  indictment  into  this  court  hy  certiorari^  and 
issue  being  joined  on  the  plea  of  not  guilty,  it  was  carried 
down  to  be  tried  at  the  last  circuit  in  that  county,  by  nisi 
prius.  On  the  trial,  the  defendant  appeared,  and  was  con- 
victed upon  his  own  confession,  in  open  court. 

The  record  being  returned,  the  Attorney  General  moved 
for  judgment,  but  neither  he,  nor  the  prosecutor  offered  any 
evidence  in  a^ravation,  nor  the  defendant  in  extenuation  of 
tbe  offence. 

Per  Curiam.  No  circumstances  attending  the  offence  on 
either  side  being  shown,  the  court  have  no  criterion  by  which 
to  regulate  their  discretion  in  fixing  the  punishment.  We 
are  therefore  bound  to  consider  it  as  a  common  offence ;  and, 
accordingly,  impose  a  fine  of  one  dollar. 

*Lan8ino,  Oh.  J.  dissented.  He  was  of  opinion  [*74] 
that  a  higher  fine  ought  to  be  imposed.(a) 

117 ;  Ex  parte  Ba$ivDiek,  1  Cowen,  143  ;  Bank  of  Columbia  ▼.  Sweeny,  1 
Peten,  567.    See  also  note  to  Fish  y.  Weatherwax,  infra,  SIS. 

(a)  When  the  prisoner  pleads  guilty,  and  the  court  have  no  means  of  de- 
termining the  extent  of  the  offence  charged,  the  practice  is  for  the  court  to 
reeeire  such  affidavits  as  may  be  offered  in  aggravation  or  extenuation  thereof. 
People  V.  WatU,  MSS.  April  term,  1843,  N.  T.  Gen.  Seasions;  People  v. 
Ckildo,  BiSS.  June  term,  1844,  same  court 
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JonM  ▼.  DanniD^f. 


Jones  against  Dunning  and  Doe. 

Where  the  prooeedingt  afeinet  beii  were  iReg:iilar,  bat  they  eoifered  two  terme 
to  elapM,  after  a  knowledge  of  the  iiregularity,  before  they  applied  to  eat 
them  aaide,  it  wae  held  too  late. 

Thb  defendants  were  sued  as  the  special  bail  of  A.  B.  la 
January  term  last,  judgment  was  obtained  against  them,  and 
in  March,  an  execution  issued  thereon.  The  proceedings 
against  them  were  by  writs  o{  scire  facias,  which  were  return- 
ed nihU;  and  it  appeared,  that  the  second  scire  facias  had 
not  been  four  days  in  the  sheriff's  office.    On  this  ground, 

Van  Vechien  moved  to  set  aside  all  the  subsequent  pro- 
ceedings, for  irregularity. 

Woodwortk^  contra. 

Per  Curiam.  There  has  been  a  great  laches  on  the  part 
of  the  defendants.  They  must  be  presumed  to  have  had  ac- 
tual notice  of  the  proceedings  against  them,  at  or  before 
April  term  last,  for  the  execution  issued  in  March.  Two 
terms  have  since  intervened^  and  they  now  come  too  late  to 
object  to  these  proceedings. 

Motion  denied.(a) 

(«)  It  ii  a  general  mle  in  regard  to  appticationa  to  set  aside  proceedings  on 
the  ground  of  iiregularity,  and  **  it  has  been  uniformly  held»  in  regard  to  ap- 
plications of  this  nature,  that  the  party  must  present  his  application  to  the 
court,  at  the  first  opportunity  after  the  irregularity  has  taken  place,  and  be* 
fore  any  further  proceedings  haTO  been  had  in  the  cause,  by  the  party  com- 
plaining of  it ;  3  T.  R.  7, 10 ;  2  Taunt  S43 ;  5  T.  R.  464  ;  5  Taunt.  330  ;  2  B. 
Sl  Aid.  373  ;  10  Johns.  486  ;  and  the  attorney  must  show  due  diligence  in 
informing  himself  of  it.  4  Cowen,  91 ;  2  Johns.  Cas.  74;  see  4  Paige,  288." 
Grab.  Prac.  2d  ed.  702 ;  also  id.  703,  et  wq,  where  a  number  of  examples  of  this 
rule  are  collected.  Where  a  party  moves  on  a  mere  irregularity  he  must  be 
held  to  the  rule  strictly,  and  move  at  the  first  opportunity  or  he  will  be  too 
late.    Cogger  r.  Chardner,  1  Howard,  N.  Y.  142. 
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Monroe  y.  Easton* 


•ScoFFiELD  AND  WiPE  against  LODER.         [*75] 

Where  the  tenant  on  a  writ  of  right,  Tonchea,  and  a  writ  of  inmmoDS  iBsaea 
which  is  irregnlar  in  its  aerrice,  or  defective  in  the  retnm,  an  dlia9  turn* 
wotUf  will  be  granted  againat  the  roachee. 

Ov  a  writ  of  right. 

The  tenant  having  vouched  one  Hunter,  a  writ  of  sum- 
mons was  issued,  the  service  of  which  was  irregular,  or  its 
return  by  the  sheriff  was  defective^  no  proclamation  appear- 
ing to  have  been  made. 

RikcTy  for  the  demandant,  moved  for  judgment  against 
the  ten  \nt. 

Munroj  contra,  applied  for  an  alias  summons  against  the 
vouchee. 

Per  Curiam^  The  tenant  is  entitled  to  an  alias  summons 
The  insufficient  service  of  the  first  writ,  or  its  defective  re- 
turn, is  not  imputable  to  him,  and  he  ought  not  to  be  placed 
in  a  worse  condition  than  if  nihil  had  been  returned.  Let 
an  alias  issue. 

Motion  denied. 


MuNBOE  AND  RoE  against  Collin  Easton. 

A  drawer  of  a  bill  which  haa  been  accepted,  ia  not  reaponaible,  until  after  a  de- 
fault of  the  acceptor,  and  the  holder  moat  oae  due  dHigence  to  demand  pay- 
ment of  the  acceptor  before,  he  can  resort  to  the  drawer. 

The  indorsee  of  a  bill  of  eichange,  which  had  been  accepted,  without  de« 
manding  payment  of  the  aocepter,  or  inquiring  after  the  drawer,  presented 
the  bill,  when  it  became  due,  to  the  payee  indoraer,  who  paid  it,  and  charg- 
ed the  amount  in  hia  account  againat  the  acceptor.  The  payee  afterwards 
brought  an  action  against  the  drawer,  for  so  much  money  paid  to  the  use 
of  the  drawer,  and  offered  the  bill  in  evidence  in  support  of  the  action  ;  it 
was  held  that  the  drawer  was  not  liable. 

This  was  an  action  o[  indebitatus  assumpsit^  for  money 
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Manroe  ▼.  Eaaton. 

paid,  laid  out  and  expended  for  the  defendant,  and  for  money 
had  and  received  by  him  to  the  use  of  the  plaintiff. 

At  the  trial,  in  support  of  his  action,  the  plaintiff  gave  in 
evidence  a  bill  of  exchange,  dated  the  27th  of  April,  1797, 
drawn  by  the  defendant  on  David  Easton,  of  Philadelphia, 
directing  him  to  pay,  four  months  after  date,  to  the  plaintiffs, 
or  their  order,  750  dollars.  The  bill  was  indorsed  by 
[*76J  *the  plaintiffs,  and,  successively,  by  J.  P.  Mumford, 
J.  Lawrence,  P.  Ludlow,  and  A.  H.  Lawrence.  It 
was  accompanied  with  a  protest,  in  which  the  notary  stated, 
that  at  the  request  of  the  last  indorser,  he  presented  the  bill 
at  the  house  of  the  plaintiffs,  the  first  indorsers,  and  demand- 
ed payment  of  a  clerk  of  the  plaintiffs,  who  answered  that 
the  plaintiffs  were  absent,  and  that  he  had  no  orders  to  pay 
the  bill.  The  notary  was  not  requested  to  call  on  the  de- 
fendant, nor  did  he  make  any  inquiries  after  him. 

The  plaintiffs  were  friendly  indorsers  of  the  bill,  for  the 
accommodation  of  the  drawer,  and  had  no  interest  in  it,  and 
they  paid  the  amount  to  the  holder.  The  bill  was  accepted 
by  the  drawee,  who  resided  in  Philadelphia,  and  when  the 
bill  became  due,  the  defendant  was  absent,  in  the  West  In- 
dies. No  demand  was  made  of  the  acceptor  of  the  bill  when 
it  became  due. 

An  account  current  between  the  acceptor  and  his  partner, 
James  Cavan,  and  the  plaintiffs  was  produced,  in  which  the 
plaintiffs  had  charged  the  bill  in  question  to  them ;  and  a 
letter  from  the  plaintiffs  to  Easton  and  Cavan,  inclosing  the 
account,  and  requesting  payment  of  the  balance,  was  also 
produced. 

The  jury  found  a  verdict  for  the  plaintiffs,  contrary  to  the 
charge  of  the  judge. 

A  motion  was  made,  at  the  last  term,  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

Pendleton^  for  the  plaintiffs, 

JB.  Livingston  and  Backer^  for  the  defendant. 

Kent,  J.  delivered  the  opinion  of  the  court.  I  have  al- 
ways understood  the  law  to  be  well  settled,  that  the  drawer 
of  a  bill  is  only  responsible  after  a  default  on  the  part  of  the 
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acceptor ;  and  that  the  holder  must  first  demand  payment, 
or  use  due  diligence  to  demand  it  of  the  acceptor,  before  he 
can  resort  to  the  drawer.  (2  Burr.  674.)  Nothing  of  this 
kind  having  been  done  in  the  present  case,  I  consider  the 
drawer  as  discharged.  No  change  in  the  form  of  the 
*action  can  alter  the  respective  rights  of  the  parties  in  [*77] 
relation  to  the  bilL  This  must  be  considered  as  a 
suit  by  the  payee  of  a  bill  of  exchange  against  the  draweri 
and  the  law  is  too  well  settled  to  admit  of  a  doubt. 

If  this  was  to  be  considered  on  the  ground  of  an  equitable 
action  for  money  laid  out  and  expended  to  another's,  use,  and 
had  no  reference  to  the  bill,  yet  the  evidence  in  the  case 
shows  that  the  money  was  advanced  for  the  use  of  the  ac- 
ceptor, and  not  of  the  drawer.  The  letter  and  the  account 
current  of  the  plaintiffs  is  decisive  proof  against  them. 

The  verdict,  therefore,  ought  to  be  set  aside,  as  against  law 
and  evidence* 

New  trial  granted.(a) 

(a)  Mr.  Justice  Story,  in  his  Commentaries  on  Bills  of  Exchangee,  remarkv 
"the contract  of  the  acceptor,  by  bis  acceptance,  i8,tbat  be  will  pay  tbe  bill, 
vpOD  doe  presentment  thereof,  at  its  matnrity,  or  its  becoming  dae.  The 
eontractof  the  drawer,  and  of  the  indorseis  also,  respectively  is,  not  only,  that 
the  bill  shall  be  doly  accepted,  bnt,  that  the  bill  shall  be  duly  paid  by  the  ac 
ceptor,  upon  doe  presentment  for  payment ;  and,  if  not  then  paid,  and  due 
protest  is  made,  and  dne  notice  of  dishonor  is  ^iven  to  them  respectively^ 
fhey  will,  upon  demand,  pay  the  bill,  and  also  the  damagres  and  expenses  ac- 
tndng  to  the  holder  thereby.  It  is  obyioos,  from  thb  statement,  that,  while 
the  contract  of  the  acceptor,  is  absolute,  that  of  the  drawer  and  indorsers 
b  condiUonaL*'  Story  on  Bills,  §  323,  id.  113,  108,  109.  Chitty  on  Bills,  ch. 
9,  p.384,  385, 8th  ed.  1833.    1  BeU  Comm.  B.  3,  ch.  2,  §  4,  p.  409,  5th  ed. 
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Ski  CHORE  and  Skidmore  against  Desdoity. 

In  an  action  on  a  policy  of  insurance  on  "  all  lawful  goodt,  j-e.  againtt  aU 
riikt"  it  wai  beld  that  the  insnrance  covered  all  goods  lawfol  to  be  exported 
from  the  United  States,  though  eontraband  of  ttar,  and  owned  by  a  subject 
of  one  of  the  belligerents.(a) 

This  was  an  action  on  a  policy  of  insurance,  upon  "  aU 
lawful  goods  and  merchandizes^"  on  board  of  the  schooner 
Fox,  from  New  York  to  New  Orleans,  ^^against  all  tisks,^ 
&c.    Premium^  13  per  cent.    Plea,  the  general  issue. 

The  plaintiffs  were  British  subjects,  and  partners  in  trade, 
residing  in  the  city  of  New  York,  and  on  the  31st  of  Janu- 
ary, 1799,  put  on  board  the  Fox,  at  New  York,  a  bale  of 
Russia  sheeting,  of  the  value  of  476  dollars.  The  vessel 
sailed  on  her  voyage  and  was  captured  by  a  British  cruiser, 
and  carried  into  New  Providence,  where  the  goods  in  ques- 
tion were  cond  *mned,  under  the  name  of  ticklenburghs,  as 
contraband  of  war,  and  enemy's  property.  The  plaintiffs, 
on  hearing  of  the  condemnation,  abandoned  for  a  total  loss. 

It  appeared  that  the  premium  for  underwriting  contraband 
goods  was  17^  per  cent. 

The  jury  found  a  verdict  for  the  plaintiff. 
[*78J        *A  motion  was  made  to  set  aside  the  verdict,  and 
for  a  new  trial,  which  was  argued  by  JiiggSj  for  the 
plaintiffs,  and  Pendleton  and  Troupf  for  the  defendant. 

Per  Curiam.  In  the  case  of  Seton  and  others  v.  £oir, 
(1  Johns.  Cas.  1,)  it  was  decided,  that  an  insurance  on  law- 
ful goods  extended  to  all  goods  which  it  was  lawful  by  the 
laws  of  this  country  to  export,  and  that  the  insured  was  not 
bound  to  disclose  to  the  insurer  that  the  goods  were  of  the 
description  of  contraband  of  war.  Whatever  effect  the  dif- 
ference of  premium  might  have,  to  do  away  the  presump- 
tion that  the  insurer  took  upon  himself  the  risk  of  goods  of 
this  description  without  a  special  disclosure,  the  stipulation 

(a)  Seton  4*  Co.  t.  Lov,  1  Johns.  Cas.  I,  and  n.  «» p.  6.  Juhol  r.  SAtii** 
lander,  infra,  120.    S.  C.  in  error,  infra,  487. 
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in  the  policy  that  the  insurance  was  against  all  risks,  must  re- 
move all  doubt. 

In  the  case  of  Goix  v.  Knox^  (1  Johns.  Cas.  337,)  it  was 
decided,  that  an  insurance  against  all  risks^  protects  the  in- 
sured against  every  loss  happening  during  the  voyage,  ex- 
cept such  as  may  arise  from  the  fraud  of  the  insured.  Ac- 
cording to  these  decisions,  the  policy  must  be  considered  as 
covering  all  goods  lawful  to  be  exported,  whatever  may  be 
their  quality,  or  whoever  may  be  owner.  We  are,  there- 
fore, of  opinion,  that  the  plaintiffs  must  have  judgment. 

Judgment  for  the  plaintilis.(a) 


*Sable  against  Hitchcock*  [*79] 

At  the  owner  of  a  slave  in  New^Jeraey,  remoTed  into  this  state  with  theilavei 
and  entered  into  an  agreement  with  B.  in  this  state,  by  which  he  pnt  the 
slave  to  service  to  B,  until  the  parties  or  their  executors  should  mutually 
agree  to  annul  the  agreedieut  This  wo^  held  to  be  a  sale  of  the  slave  in 
this  state,  within  the  intent  and  meaning  of  the  act  concerning  slaves  pass* 
ed  the  22d  of  Februaryi  1788.  But  such  an  agreement  or  sale,  if  in  the 
course  of  administration,  or  by  persons  acting  mauler  droit,  as  ezecutorsf 
assigneee  of  absent  or  insolvent  debton,  sherifis  on  execution,  and  trustees 
would  not  be  within  the  act,  so  as  to  subject  the  vendon  to  the  penalty,  or 
make  the  slave  free. 

In  homine  replegiando.    The  declaration  was  as  follows : 
'*  City  and  county  of  New  York,  to  wit :  Joseph  Hitch- 

(tf)  The  concealment  of  the  fact  that  the  goods  intended  to  be  covered  by 
the  policy  were  contraband  of  war  seems  to  have  been  material  within  the 
rule  laid  down  by  Tindal,  C.  J.f  in  EUon  v.  Larkint,  5  Carr.  Sl  Payne,  385. 
**  A  material  concealment*'  says  he  **  is  a  conoealment  of  facts,  which  if 
communicated  to  the  party  who  underwrites  would  induce  him  either  to  re- 
fuse the  insurance  altogether,  or  not  to  effect  it  except  at  a  larger  premium 
than  the  ordinary  premium."  S.  C.  5  Carr.  6l  Payne,  80.  8  Bing.  198.  1  M, 
&.  Scott,  323.  Every  fact  and  circumstance  which  can  possibly  influence  the 
mind  of  any  intelligent  insurer  in  determining  whether  he  will  underwrite  the 
policy,  or  at  what  premium  be  will  underwrite  it  is  material.  Supra,  vol.  1, 
p.  5,  n.  &.  In  Seton  ^r  ^o-  ▼•  -2^)  ao  evidence  was  offered  that  a  higher 
rate  of  premiam  was  charged  for  insannoe  upon  goods  that  were  contxaband 
of  war. 
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oock  wa9  attached  to  answer  unto  one  Effy  Sable,  of  a  plea 
wherefore  he  took,  and  taken,  kept  the  said  Effy,  and  where- 
upon the  said  Efly,  by  Peter  Jay  Munro,  her  attorney,  com- 
plains that  the  said  Joseph,  on  the  first  day  of  November,  in 
the  year  of  our  Lord,  1796,  at  the  city  and  county  of  New 
York,'and  at  the  first  ward  of  the  said  city,  took  the  said  Efiy, 
and  her  taken,  kept  until,  &c.  whereby  the  said  Efiy  saitb, 
she  IS  made  worse,  and  bath  damage  to  the  value  of  200^ 
and  thereof  she  brings  suit,"  d&c. 

Pka.  And  the  said  Joseph,  by  James  Woods,,  his  attor^* 
ney,  comes  and  says  that  the  said  Efly  Sable,  ought  not  to 
be  answered,  because  he,  the  said  Joseph  sailh,  that  the  said 
Effy  Sable,  on  ihe  fourth  day  of  July,  in  the  year  of  our 
Lord,  1794,  was  a  slave,  belonging  to  one  Samuel  Ellis,  to 
wit,  at  the  city  of  New  York,  in  the  county  of  New  York ; 
and  the  said  Joseph  further  saitb,  that  the  said  Samuel  Ellis 
made  his  last  will  and  testament  in  writing,  in  due  form  of 
law.  bearing  date  the  4th  day  of  July,  in  the  year  of  our 
liord,  1794,  and  thereby  constituted  Simon  Van  Antwerp, 
Elias  Burger,  and  William  Reilly,  executors  thereof,  to  wir, 
at  the  city  and  in  the  county  aforesaid,  aad  the  said  Samuel 
Ellis,  after  making  his  said  last  will  and  testament,  to  wit, 
on  the  10th  day  of  July,  in  the  said  year  of  our  Lord,  1794, 
died  at  the  city  of  New  York,  in  the  county  of  New  York, 
without  revoking  or  altering  his  last  will  and  testament,  and 
possessed  of  the  said  Effy  as  his  slave  as  aforesaid,  and  the 
said  Joseph  further  saith,  that  the  said  Simon  Van  Antwerp, 
Elias  Burger,  and  William  Reilly,  took  upon  them- 
[*80]  selves  Xha.  execution  of  the  said  last  will  ^and  testa* 
ment  of  the  said<  Samuel  EUis,  deceased,  to  wit,  on 
the  day  and  year  last  mentioned,  at  the  city  in  the  connty 
aforesaid,  and  then  and  there,  as  the  executors  of  the  said 
Samuel  Ellis,  were  possessed  of  the  said  Efly ;  and  the  sai4 
Simon  Yba  Antwerp,  Elias  Burger,  and  William  Reilly,  b^ 
a  certain  indenture,  between  them,  as  executors  of  the  last 
will  and  t^taraent  of  the  said  Samuel  Ellis,  deceased,  of  the 
one  port,  and  this  said  Joseph  Hitchcock  of  thp  olh^  part;^ 
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under  the  kmnde  and  seals  of  the  said  parties  respectively! 
bemn^  date  the  6th  day  of  September,  in  the  year  of  our 
Lord,  1794,  did  place  and  to  service  pnt,  with  the  said  Joseph 
the  said  Effy  Sable,  to  live  and  reside  with  the  said  Joseph^ 
his  execntors,  administrators  and  assigns,  as  hts  and  their 
•ervant,  and  to  be  used  and  employed  in  and  about  the  busi* 
nuss  of  the  said  Joseph,  or  in  any  other  way  that  he,  the 
said  Joseph,  his  execntors,  administrators  and  assigns,  might 
think  proper,  and  so  to  continue,  and  remain,  until  the  sev- 
eral parties  to  the  said  indenture,  their  several  and  respective 
executors,  administrators  and  assigns,  should  or  might  mu* 
tnally  consent  and  agree,  to  vacate  and  annul  the  said  inden* 
ture,  to  wit,  at  the  city  and  county  aforesaid  ;  and  the  said 
Effy  SaUe,  so  being  placed  and  to  service  put  with  the  said 
Joseph ;  and  the  several  parties  to  the  said  indenture,  not 
having  as  yet  in  any  manner  consented  or  agreed  to  vacate 
and  annul  the  said  indenture,  the  said  Joseph  by  virtue  there* 
of  became  and  still  continues  to  be  entitled  to  the  custo- 
dy and  services  of  the  said  Effy  Sable,  wherefore  the  said 
Joseph,  on  the  said  1st  day  of  November,  in  the  year  of  our 
Lord,  1796,  at  the  city,  county  and  ward  aforesaid,  took  the 
said  Effy,  and  her  taken,  kept  until,  ^c,  as  it  was  lawful  for 
him  so  to  do,  wherefore  he  prays  judgment,  if  the  said  Effy 
Sable  in  this  behalf  ought  to  be  answered. 

Replication.  And  the  said  Effy  prays  oyer  of  the  in- 
denture aforesaid,  and  to  her  it  is  reed  in  these  words, 
to  'wit :  "  This  indenture,  made  the  6th  day  of  Sep-  [•81] 
tember,  in  the  year  of  our  Lord,  1794,  between  Simon 
▼an  Antwerp,  Elias  Burger,  and  William  Reiily,  of  the  city  of 
Net#  York,  executors  of  the  last  will  and  testament  of  Sam- 
uel Ellis,  deceased,  of  the  one  part,  and  Joaepli  Hitchcock  of 
the  said  city,  sail-aiaker,  of  the  other  part,  witnesseth,  that 
the  said  parti^  of  the  first  part,  in  consideration  of  the  sum  of 
10*.  current  money  of  the  state  of  New  York,  to  them  the 
said  parties  of  the  first  part,  in  hand  paid  by  the  said  Joseph 
Hitchc^k,  at  and  immediately  before  the  ensealing  and  de- 
livery of  these  presents,  do  place  and  to  service  put,  with  the 
said  Joseph  Hitchcock,  a  ceruiin  uegro  wench  named  Effy, 
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and  her  male  child,  late  the  property  of  the  said  Samuel 
Ellis  deceased,  to  live  and  to  reside  with  the  said  Joseph 
Hitchcock,  his  executors,  administrators  and  assigfns,  as  bis 
and  their  servant,  and  be  used  and  employed  in  and  about 
the  business  of  the  said  Joseph  Hitchcock,  or  in  any  other  way 
that  he,  the  said  Joseph  Hitchcock,  his  executors,  adminis- 
trators or  assigns  may  think  proper,  and  so  to  continue  and 
remain,  until  the  several  parties  to  these  presents,  their  sever- 
al and  respective  executors,  administrators  and  assigns,  shall 
or  may  mutually  consent  and  agree  to  vacate  and  annul  these 
presents ;  and  the  said  parties  of  the  first  part,  for  them- 
selves, their  executors  and  administrators,  do  covenant  and 
agree  with  the  said  Joseph  Hitchcock,  his  executors,  admin- 
istrators and  assigns,  that  the  said  negro,  and  her  said  male 
child,  shall  remain  with  the  said  Joseph  Hitchcock,  his  exe- 
cutors, administrators  and  assigns,  in  manner  as  aforesaid, 
and  until  all  the  parties  to  these  presents  as  aforesaid,  shall 
mutually  agree  to  annul  and  vacate  these  presents,  without 
any  the  let,  trouble,  hindrance,  molestation,  or  denial  of  them, 
the  said  parties  of  the  first  part,  their  executors,  administra- 
tors and  assigns,  or  either  of  them,  or  any  person  or  persons, 
claiming  or  to  claim,  by,  from  or  through  ihem,  or  either  of 

them  ;  and  the  said  Joseph  Hitchcock  for  himself,  his 
[•82]    heirs,  executors  and  administrators,  doth  *covenan|; 

and  grant,  with  the  said  parties  of  the  first  part,  their 
executors,  administrators  and  assigns,  and  every  of  them, 
that  during  all  the  time  aforesaid,  the  said  wench  and  her 
said  male  child,  shall  he  kept,  provided,  and  maintained  at 
the  sole  expense,  charge  and  trouble,  of  him,  the  said  Joseph 
Hitchcock,  his  executors,  administrators  and  assigns,  in  such 
way,  that  during  all  the  aforesaid  time,  the  said  parties  to 
the  first  part,  their  executors  and  administrators,  and  every 
of  them,  and  the  estate  of  the  said  Samuel  Ellis,  deceased, 
shall  and  may  never  become,  in  any  way  whatsoever,  charge* 
able  therewith.  In  witness  whereof."  &c.  which  being  read 
and  heard,  the  said  Eify  says,  that  she  ought  to  be  answered, 
notwithstanding  any  thing  by  the  said  Joseph  above,  in 
pleadlngi  alleged,  because  the  said  C^flfy  says,  that,  after  th^ 
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1st  day  of  June,  in  the  year  of  our  Lord,  1785,  and  also  after 
the  22d  day  of  February,  in  the  year  of  our  Lord,  1794,  the 
said  Samuel  Ellis,  in  his  lifetime,  did  dwell  and  reside  in 
the  state  of  New  Jersey,  out  of  the  state  of  New  York,  and 
that  the  said  Efiy,  then  being  the  slave  of  the  said  Samuel, 
was  held  and  detained  by  the  said  Samuel  as  his  slave,  with- 
in the  said  state  of  New  Jersey,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  that  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  the  said  Samuel,  in  his  lifetime,  did 
bring  the  said  Eflfy,  from  the  said  state  of  New  Jersey,  into 
the  state  of  New  York,  to  wit,  to  the  city  and  county  of  New 
York,  and  ward  aforesaid,,  and  there  held  her  as  his  slave, 
until  his  death.  And  this  she  is  ready  to  verify,  wherefore 
the  said  Effy  prays  judgment  and  her  damages,  occasioned 
by  the  taking  and  keeping  of  the  said  Effy,  <fce. 

To  this  replication,  there  was  a  general  demurrer,  and 
joinder. 

Radcliff,  J.  On  these  pleadings,  the  question  is,  whe- 
ther the  disposition  made  of  the  plaintiff,  by  the  executors  of 
Samuel  Ellis,  to  the  defendant,  was  a  sale,  within  the 
•meaning  of  the  act  of  the  22d  February,  1788,(a)  by  [*83] 
which  "  in  order  to  prevent  the  further  importation  of 
slaves  into  this  state,"  it  is  enacted,  that  if  any  person  shall 
sell  as  a  slave  within  this  state,  any  negro  or  other  person 
who  has  been  imported  or  brought  into  this  state,  after  the 
1st  June,  1785,  he  shall  be  deemed  guilty  of  <i  public  of- 
fence, and  forfeit  100/.  and  the  person  so  imported  or  brought 
into  this  state,  shall  be  free. 

1.  I  consider  the  disposition  of  the  slave,  made  by  the  ex- 
ecutors as  equivalent  to  an  absolute  sale.  It  was  probably 
made  in  the  manner  expressed  in  the  indenture,  under  an  apr 
prehension  that  the  condition  of  the  plaintiff  came  within 
the  description  of  the  act,  and  with  a  view  to  elude  the  pro- 
hibition. It  gives  to  the  defendant  a  complete  authority  over 
her  as  his  servant,  and  unlimited  in  its  duration.  It  is  not 
only  unlimited,  at  the  pleasure  of  the  defendant,  but  irrevo*- 

(a)  This  act  comprises  tlie  several  then  existing;  acts  concerning  slarev; 
jUkd  which  were  passed  prior  to  the  1st  Jane^  n85. 
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cable,  without  the  consent  of  both  parties,  that  is,  without  a 
new  contract,  to  rescind  the  old.  This  is,  to  every  purpose 
a  sale.  Besides,  here  are  no  circumstances  to  denote  a 
hiring  or  indenting  as  a  servant,  no  titno  for  the  expiration 
of  the  indenture,  no  right  to  the  return  of  the  slave,  or  tode- 
mand  payment  for  her  services,  no  subsequent  responsibility 
on  the  part  of  the  executors,  for  her  maintenance,  which 
was  expressly  assumed  by  the  defendant.  In  short,  no  title 
or  control  over  her,  was  in  any  shape  retained  by  the  exe- 
cntors,  who  parted  with  all  their  property  in  the  slavfc  But, 
2.  I  am  of  opinion,  that  the  sale  by  the  executors  was  not 
a  sale  within  the  spirit  of  the  act.  The  objects  of  the  act 
are  sufficiently  answered,  if  it  be  restrained  in  its  operation 
to  the  ordinary  traffic  or  sale  of  slaves,  brought  into  this 
state,  by  persons  acting  in  their  own  right,  and  for  their  own 
emolument.  It  ought  not  to  be  deemed  to  apply  to  those 
who  act  involuntarily,  for  the  benefit  of  others,  and  in  per- 

formance  of  a  trust  imposed  by  law.  Acting  in  that 
r*841    'capacity,  they  cannot  be  supposed  to  incur  the  guilt 

ascribed  to  this  traffic,  and  ought  not  to  be  liable  for 
its  consequences.  In  all  cases,  therefore,  of  persons  acting 
in  autre  droit,  as  executors,  assignees  of  absent  or  insolvent 
debtors,  sherifls  on  sales  by  execution,  and  trustees  on  whom 
the  duty  devolves,  by  the  interposition  of  law,  I  think  the 
act  cannot  apply.  It  would  be  highly  injurious  to  creditors 
to  extend  it  thus  far,  and  extremely  embarrassing  to  persons 
acting  in  these  capacities.  What  would  be  their  situation  and 
duty  in  regard  to  such  slaves?  They  are  not  bound  to  keep 
them  as  their  own,  and  if  kept  as  the  property  of  the  estate 
which  they  represent,  it  would  be  impossible  lo  convert  them 
to  any  valuable  purpose,  in  the  execution  of  the  trust,  or  to 
calculate  the  furiher  responsibility  which  their  age  or  disa- 
bility  might  occasion.  By  selling  them,  they  would  incur  a 
heavy  penalty,  besideathe  forfeiiute  of  the  slaves.  It  would 
be  better  the  law  should  declare  tlie  property  extinct,  and 
annihilate  the  right.  In  the  present  case  the  removal  of  the 
testator  into  this  state,  without  a  consequent  sale  by  him, 
created  no  forfeiture.    Thfe  property  of  the  slave  continued 
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lawfully  ia  him ;  and,  unless  extinguished  by  his  death,  was 
transmitted  to  the  executors,  and  became  assels  in  their 
hands.  If  so,  they  had  a  right  to  dispo8e>of  het-  fot  th^  ben* 
efit  of  the  estate  of  their  testator,  and  tito  sale  wa»  not  with^ 
in  the  act.  .  .    j  •    ' 

I  am,  therefore,  of  opinion,  that  there  should  be  judgment 
for  the  defendant. 

Kekt,  J.     The  question  raised  by  these  pleadings,  i» 
whether  the  act  of  the  executors  in  placing  the  plaintiffto  ser- 
vice, as  stated  in  the  pleadings,  be  a  sale  within  the  act  of  ther 
22d  February,  1788,  which  declares,  "  that  if  any  person 
shall  sell  as  a  slave  within  this  state,  any  negro  or  other  per-^ 
son,  who  has  been  imported  or  brought  into  this  statue,  after 
the  1st  June^  1785,  such  seller,  his  factor  or  agent,  shaH^be 
guilty  of  a  public  offence,  and  shall  forfeit  100/.  and  the  per- 
son so  imported  and  sold  shall  be  free."  ^   ^  . 
*l  have  no  difficulty  in  considering  the  deed,  set    [*85] 
forth  in  the  replication,  as  amounting  to  a  sale.    A 
complete  power  over  the  service  and  person  of  the  {daintiff,  is 
transferred  to  the  defendant,  for  so  long  time  as  he  shall  please, 
which  may  well  include  the  whole  life  of  the  slave,  and  be, 
in  every  respect,  equal  to  an  absolute  ownership.    A  transfer 
depending  on  the  pleasure  of  tlie  vendee,  is  an  absolute  sale.* 
The  only  question  that  can  then  arise  in  this  case,  is,  whe- 
ther a  sale  by  executors  in   the  course  of  administration,  bef 
such  a  sale  as  is  contemi^ated  and  prohibited  by  the  act? 

This  port  of  the  act,  concerning  slaves  was  made,  as  Its 
preamble  imports,  to  prevent  the  further  importation  of  slttv^s 
into  this  state ;  a  policy,  the  direct  counterpart  to  that  con- 
tained in  one  of  our  colonial  statutes,  (Colony  Laws,  vol.  1/ 
283,  284,)  which  declared,  that  all  due  encouragement  ought 
to  be  given  to  the  direct  importation  of  slaves.  In  seeking 
the  true  construction  of  the  act,  we  ought  to  keep  steadily  in 
our  eye,  the  mischief  intended  to  be  prevented,  which  was 
the  foreign  traffic  in  slaves ;  and  the  legislature  took  a  mea< 
sure  decisively  calculated  to  destroy  it,  by  forbiding  any  per- 
son, his  factor  or  agent,  to  sell  any  slave  so  imported,  or,  in 
other  words,  to  use  him  as  an  article  of  commerce.    The 
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act  was  hostile  to  the  importation,  and  to  the  exportation  of 
slaves,  as  an  article  of  trade^  not  to  the  existence  of  slavery 
'itself;  for  it  takes  care  to  re-enact  and  establish  the  maxim 
of  the  ciyil  law,  that  the  children  of  every  female  slave  shall 
follow  the  state  and  condition  of  the  mother. 

If  we  can  then  fulfil  the  object  of  the  law,  and,  at  the  same 
time,  prevent  the  rigorous  penalty  of  the  act  from  working 
injustice,  or  impairing  the  requisite  funds  to  pay  debts,  we, 
undoubtedly,  do  all  that  was  within  the  intent  and  meaning 
of  the  provision.  It  appears  to  me,  therefore,  to  be  the  bet- 
ter interpretation,  to  consider  sales  made  in  the  ordinary 
course  of  law,  and  which  are  free  from  any  kind  of  collusion, 
as  not  within  the  provision  of  the  act 

While  slaves  are  regarded  and  protected  as  property,  they 
ought  to  be  liable  to  an  essential  consequence  attached 
[*86]  to  *property,  that  of  being  liable  to  the  payment  of 
debts.  If  it  is  otherwise,  the  debtor  is  possessed  of  a 
false  token,  and  the  creditor  is  deceived.  By  considering 
the  sale  mentioned  in  the  act,  as  confined  to  a  voluntary  dis- 
position of  the  slave,  for  a  valuable  consideration,  by  the 
owner  himself,  we  are  enabled  eflfectually  to  reach  the  mis- 
chief in  view,  the  importation  of  slaves  for  gain,  and  we  take 
away  every  such  motive  to  import  them. 

I  cannot  acquiesce  in  the  interpretation,  that  the  importer 
can  sell  for  his  own  life.  Importations  with  liberty  to  sell 
for  the  life  of  the  importer,  would  go  far  to  revive  and  ani- 
mate this  impolitic  and  unjust  commerce.  The  tenure  of 
the  slave  per  auter  vie,  is,  indeed,  not  quite  so  valuable  as 
for  the  life  of  the  slave,  but  still  it  would  be  highly  valuable, 
and  the  commerce  would  be  thrifty. 

Upon  the  death  of  the  importer,  the  slave  cannot  be  con- 
sidered as  free ;  nor  do  I  perceive  that  the  act  gives  color  to 
such  a  conclusion.  If  the  slaves  belong  to  the  estate,  they 
must  go  to  the  executor  as  assets.  He  becomes  their  master^ 
and  is  liable  for  their  trespasses,  and  for  their  maintenance^ 
if  infirm  ;  and  it  results,  inevitably,  that  he  must  be  able  to 
sell  them,  because  he  must  answer  for  them  as  assets. 

For  these  reasons,  I  am  inclined  to  think,  that  slaves  so 
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imported,  may  be  held  as  assets  by  creditors  on  execution! 
and  by  executors,  in  the  course  of  administration  ;  and  con* 
sequently,  that  judgment  must  be  for  the  defendant. 

Lewis,  J.  concurred. 

Benson,  J.    (After  stating  the  facts  in  the  case.)    The 
question  is,  whether  a  slave,  bo  impcrted^  or  brought  into . 
the  state,  and  remaining  unsold,  can,  on  the  death  of  the  mas- 
ter or  owner,  be  sold  by  his  executor? 

By  the  law  of  this  state,  slavery  may  exist  within  it  One  . 
person  can  have  property  in  another,  and  the  slave  is  part  of 
the  goods  of  the  master,  and  may  be  sold,  or  otherwise  alien- 
ed by  him ;  or  remaining  unaliened,  is,  on  his  death, 
^transmissible  to  his  executors ;  but  by  the  act  linder  [*87] 
consideration,  a  slave  imported  or  brought  in,  after 
the  first  June,  1785,  is  not  to  be  sold,  as  a  slave^  and  if 
the  slave  should  be  so  sold,  the  master,  and  every  other  per- 
son privy  with  him  to  the  sale,  are  liable  to  a  penalty,  and 
the  slave  becomes  freej  by  force  of  the  S€Ue  itself.  Though 
these  two  effects  of  the  sale  are  distinct^  and  the  latter,  per- 
haps, capable  to  be  considered  as  beneficial,  yet  as  they  must 
necessarily  ever  be  concomitant^  the  same  sale,  or  act  of  alien- 
atioU)  always  producing  them  both,  and  at  the  same  time, 
the  entire  clause  or  section  is  thereby  rendered  pefial^  of 
strici  interpreiation^  and,  consequently,  constructive  sales 
are  to  be  altogether  excluded. 

It  is  further  to  be  premised,  that  the  derogation  from  the 
rights  of  the  master,  intended  by  the  act,  is  such,  that  in  or- 
der to  decide  on  its  nature  and  extent,  it  will  be  requisite  to 
examine  and  pronounce  on  the  whole  of  the  residue  of  the 
right  of  alienation,  to  be  deemed  left  in  him,  as  to  a  slave  so 
imported  or  brought  in.  I,  therefore,  state,  1.  That  so  much 
of  the  benefit  intended  to  the  slave,  as  consists  in  the  chance^ 
if  it  may  be  so  expressed,  of  becoming  free^  in  consequence 
of  a  sale,  is  only  to  the  person  imported  or  brought  in,  as  to 
be  distinguished  from  any  participation  in  it  by  the  issue  of 
the  person.  So  that  where  the  person  is  a  female,  the  mas- 
ter has  a  right  to  sell  the  issue,  bom  after  she  shall  have  been 
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imported,  or  brought  in,  and  before  she  herself  shall  happen 
to  become  free,  equally  as  be  may  sell  any  other  slave. 

2.  That  the  act  only  prohibits  a  sale,  or  an  alienation  for 
a  valuable  consideration^  as  to  be  distinguished  from  a  gift 
a  gratuitous  alienation,  or  for  good  consideration  onljf^  and 
consequently,  the  master  has  a  right  to  give  away  the  slave. 

3.  That  the  act  does  not  prohibit  every  sale,  but  only  such 
sales,  where  the  slave  is  sold  as  a  slave,  to  become  the  slave 
of  the  bujrer,  and  where  the  whole  of  the  estate  or  interest 
of  the  master  is  intended  to  {lass  to  the  buyer,  without  any 

reversion  in  the  master.  It  must  be  a  sale  in 
[*89]    *fee,  as  to  be  distinguished  from  a  sale  for  a  term 

depeJiding  on  a  limitation  of  time,  either  contingent 
or  definite,  when  the  sale  is,  as  it  were,  to  expire,  and  the 
slave  again  to  revert  to  the  master ;  but  it  being  obvious, 
that  if  the  master  may  sell  for  a  term,  and  be  unrestrained 
as  to  the  limitation  of  it,  that  he  may  then,  by  the  mere  form 
of  the  sale,  prevent  the  slave  from  the  benefit  of  the  act,  the 
law  will,  therefore,  implicitly  supply  the  limitation,  and 
which  can  be  no  other  than  the  life  of  the  master  himself. 

4.  As  the  consequence  from  the  two  last  propositions,  the 
master  has  a  right  to  sell  for  his  own  life,  or  for  any  other 
uncertain  term,  or  for  a  term  of  years;  and  where  the  sale  is 
for  any  other  term,  than  the  life  of  the  master,  if  it  should 
not  happen  to  expire,  by  its  own  limitation,  in  his  lifetime, 
it  will  expire  on  his  death,  and  be  good  for  his  life.  In  short, 
he  has  an  estate  or  interest  for  his  own  life  only,  in  the 
slave  ;  and  if  the  slave  shall  have  been  given  away  by  the 
master,  and  by.  his  donee  or  any  other,'and  so  by  donee  to 
donee,  each  will,  in  like  manner,  have  an  estate  or  interest 
for  his  own  life  in  the  slave. 

This  exposition  appears,  on  the  whole,  to  satisfy  the  act, 
preferably  to  any  other  which  has  occurred  ;  for  let  it  suffice 
to  state  one  consequence  only,  should  the  slave  be  adjudged 
transmissible  to  the  executor,  namely,  that  the  goods  of  the 
testator  coming  to  the  executor,  subject  to  a  power  and  trust 
to  sell  them,  he  may  sell  the  whole  of  them  ,  (and  he  must 
Sell  a  portion  of  them,  if  wanted,  to  raise  moneys  for  the  pay- 
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ment  of  debts  and  pecuniar7  legacies ;)  and  it  not  being  pos- 
sible to  deduce  or  conceive  his  life,  or  any  other  given  time, 
as  the  limitation  of  a  term  for  which  only  he  may  sell,  he 
may  therefore  sell  in  perpetuity,  and  if  so,  then  there  may  be 
a  sale  of  a  slave,  as  a  slave,  and  neither  the  seller  be  liable  to 
the  penalty,  nor  the  slave  be  free,  which  is  contrary  to  the 
express  provision  of  the  act. 

For  these  reasons,  I  am  of  opinion,  that  the  plaintiff  is  en- 
titled to  judgment. 

•Lansing,  Ch.  J.  not  having  heard  the  argument    [*S9] 
in  the  cause,  gave  no  opinion. 

Judgment  for  the  defendant.(a) 


Fish  against  Fisher. 

Where  a  tlave,  nged  twenty-five  years,  ran  away  from  his  master  in  New  Jer- 
sey, and  came  to  New  York,  and  his  master  came  to  New  Yoric  and  there 
entered  into  an  ajfrreament  by  which  he  let  the  slave  to  a  person  in  New 
York  for  twenty  years,  for  the  coastderation  of  395  dollara ;  gmng  full 
power  to  correct  imprison,  and  ezeraise  all  the  authority  over  the  slave  which 
the  master  could  lawfully  do ;  it  was  held  to  be  an  importation  and  sale 
within  this  state,  within  the  meaning  of  the  act  of  39d  February,  1788 
eoDoemiag  slavesi  and  that  the  slave  was,  therefore,  free. 

In  homine  rephgiando.  This  cause  came  before  the 
coart  on  a  special  verdict.  The  material  facts  it  contained 
are  as  follows :  . 

The  plaintiff  was  the  slave  of  one  Van  Voorst,  who  resided 
at  Bergen,  in  the  state  of  New  Jersey.  He  ran  away  from 
his  master,  and  came  to  the  city  of  New  York.  Van  Voorst 
came  to  New  York  on  the  26th  of  February,  1795,  and  en- 
tered into  an  agreement  with  the  defendant,  under  his  hand 
and  seal,  by  which,  for  the  consideration  of  225  dollars,  he 
let  the  plaintiff,  who  was  twenty-five  years  of  age,  to  the 
defendant  for  twenty  years,  with  authority  to  correct,  im- 

(a)  This  judgment  waa  aOerwaids  (1803)  affirmed,  in  the  oourt  for  the  cor- 
rection of  errors. 
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prison,  and  exercise  all  such  lawful  authority  over  him,  as 
he,  Van  Voorst,  himself 'before  that  time  might  do.  The  de- 
fendant, who  lived  in  New  York,  then  took  the  plaintiflf  into 
his  custody^ 

The  cause  was  argued  hj  Harison  and  Munro^  for  the 
plaintiff,  and  Evertson  for  the  defendant. 

Two  questions  were  raised  for  the  consideration  of  the 
court :  • 

1.  Whether  the  plaintiff  was  to  be  considered  as  a  slave 
imported  or  brought  into  this  state,  within  the  meaning  of 
the  4th  section  of  the  act  concerning  slaves,  passed  the  22d 
of  February,  1788.  (Greenleaf's  ed.  Laws,  vol.  2,  p.  85.)  If 
80,  then, 

2.  Whether  the  letting  to  hire,  in  the  present  case,  was  a 
sale  of  the  plaintiff,  as  a  slave,  within  the  meaning  of  the 

act. 
[•90]        *Radclifp,  J.    By  the  act  of  the  22d  of  February, 

1788,  in  order  *'  to  prevent  the  further  importation  of 
•laves  into  this  state,"  it  is  enacted,  that  if  any  person  shall 
sell  as  a  slave  within  this  state  any  negro  or  other  person 
who  has  been  imported  or  brought  into  this  state  after  the 
1st  June,  1785,  he  shall  be  deemed  guilty  of  a  public  of- 
fence, and  forfeit  100/,  and  the  person  so  imported  or  brought 
into  this  state  shall  be/ree. 

1.  The  first  question  is,  whether  the  slave  was  brought 
into  this  state  within  the  meaning  of  the  act. 

2.  Whether  the  letting  to  hire,  as  above  stated,  was  a  sale 
within  the  act.  • 

With  respect  to  the  first  question,  although  the  preamble 
of  the  act  seems  to  apply  to  the  case  of  foreign  importation 
only,  yet  by  the  enacting  clause  it  manifestly  extends  to  all 
classes  of  slaves  in  any  way  brought  into  this  state.  Here 
the  slave  eloped  from  his  master.  He  certainly  could  not 
be  said  to  be  brought  into  this  state,  if  the  master,  instead 
of  reclaiming  him,  had  not  sanctioned  his  coming  by  the 
subsequent  disposition  of  him  to  the  defendant.  He  thereby 
made  the  change  of  the  residence  of  the  slave  his  own  act, 
and  the  slave,  by  the  consent  of  his  master,  became  domici- 
iated  here.  This  is  the  same,  in  effect,  as  bringing  himi  in 
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the  first  instance^  and  I  think  equall7  within  the  mischief 
contemplated  by  the  legislature.  If  we  should  adopt  a  dif- 
ferent construction,  it  would  be  easy  for  masters,  having 
the  absolute  control  of  slares,  to  evade  the  prohibition,  by 
suffering,  or  tempting  them  to  escape  into  this  state,  and  thus, 
by  a  new  mode,  introduce  a  fraudulent  traffic,  contrary  to 
the  intent  of  the  act.  The  act,  it  is  true,  is  hig^hly  penal, 
and  ought,  therefore,  when  it  operates  upon  the  offender,  to 
be  construed  strictly ;  but  it  is  also  in  favor  of  personal  lib- 
erty, and  to  this  end,  when  it  operates  upon  the  offence  only, 
ought  to  be  liberally  expounded. 

2.  I  think  the  letting  of  the  slave  to  the  defendant  was  a 
sale,  designed  to  be  in  evasion  of  the  act.  It  has  all  the 
characters  of  a  sale,  instead  of  a  letting  for  hire.  The  consid- 
eration is  equivalent  to  the  ordinary  value  of  a  slave. 
*It  is  a  sum  in  grossj  without  any  annual  or  other  [*91  ] 
periodical  reservation  or  payment,  for  services  to  be 
performed,  and  without  any  deduction,  in  case  of  the  death 
or  disability  of  the  slave.  The  term  of  service  is  20  years, 
by  a  slave  advanced  to  the  age  of  25.  a  period  beyond  the 
ordinary  calculation  of  such  a  life,  and  the  power  granted 
over  the  slave  ig  absolute  and  irrevocable.  All  these  cir- 
cumstances plainly  indicate  that  the  intent  was  to  cover  a 
sale,  in  evasion  of  the  act. 

I  am,  therefore,  of  opinion,  on  both  points,  that  the  plainr 
tiff  is  entitled  to  judgment. 

Kent,  J.  I  am  also  of  opinion  that  the  case  of  a  slave 
rnnning  away  from  his  master  into  this  state,  and  followed 
by  the  act  of  the  master  here  in  selling  him  within  the  statei 
IS  to  be  considered  as  a  constructive  bringing  into  the  state^ 
within  the  purview  of  the  act  The  subsequent  sale  by  the 
master  gives  a  sanction  to  the  act  of  the  slave,  and  may  b0 
deemed  evidence  x>f  his  assents  We  may  consider  the  act 
as  intending  to  prevent  not  only  a  traffic  in  slaves,  but  the 
increase  of  them  from  abroad ;  and  without  adopting  this 
construction,  the  act  may,  with  great  ease,  be  eluded. 

On  the  second  question,  it  is  a  little  difficult  to  draw  the 
precise  limit  between  a  lawful  hiring  of  a  slave  so  imported^ 
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and  a  sale.  But  I  think  the  judgment  of  law,  upon  the 
agreement  stated  in  the  verdicr^  must  be,  tliat  it  is  a  sale  with- 
in the  act.  It  is  for  a  sum  in  gross,  equivalent  nearly  to  the 
ordinary  value  of  a  slave,  and  for  a  term  of  years,  equal  to 
the  value  of  his  life.  An  absolute  authority  is  also  transfer- 
red over  the  person  of  the  slave,  and  no  annual  or  f)eriodical 
render  is  reserved,  which  is  the  usual  incident  of  a  letting  to 
hire. 

I  am  of  opinion  that  judgment  ought  to  be  given  for  the 
plaintiff. 

Lansing,  Ch.  J.  was  of  the  same  opinion. 
[*92]  'Benson,  J.  dissented.  He  agreed  that  where  a 
slave  runs  away  from  his  master  and  comes  into  this 
49tftte,  and  is  retaken  here  and  sold,  the  slave  is  to  be  consid* 
.ered  as  imported  or  brought  in,  and  sold,  within  the  intent 
of  the  statute.  But,  for  the  reasons  given  by  him  in  the  case 
M  Sable  y.  Hitchcock,  he  did  not  think  that  the  agreement 
in  the  present  case  was  to  be  so  understood,  as  made  or  in* 
itended,  in  fraud  or  evasion  of  the  act,  as  that  it  ought  to  be 
construed  a  sale  in  perpetuity,  or  so  as  to  produce  the  effect 
of  making  the  slave  fVee  by  law ;  but  that,  on  the  contrary, 
it  \^as  good  for  twenty  years,  if  Van  Voorst  should  so  long 
live. 

Lewis,  J.  also  dissented. 

Judgment  for  the  plaintiff. 
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.  Rutgers  and  others  against  LrcET.(o)(6) 

L.,  u  aj^Di  of  G.,  received  of  R.,  on  the  25th  of  March.  1796|  a  hill  of  exchange 
for  $601,  drawn  hy  D.  in  favor  of  R.  upon  F.  and  accepted  hy  him, 
which  L.  promised  to  return  to  R.  **  on  demand,  or  the  amount  thereof." 
The  bill  was  received  hy  L.  from  motives  of  friendship  to  R.  and  to  recover 
the  amount  for  him  hy  ohtaining  a  credit  for  it  to  G.  against  the  drawer  D. 
in  an  arbitration  then  depending  between  D.  and  6.  The  arbitrators  al- 
lowed the  hill  as  an  item  in  the  account  of  G.  against  D.  and  made  an 
award  against  G.  which  was  substantially  performed  by  both  parties ;  L., 
as  the  agent  of  G.,  paying  the  amount  found  against  the  latter  to  D.,  and 
promising  hiro  to  pay  the  amonnt'of  the  bill  to  R.  It  appeared  that  at  the 
time  L.  received  the  bill  a  suit  was  dependiug  on  it  against  the  acceptor 
F^  that  interlocutory  judgment  was  obtained  in  that  suit  in  April  term, 
1796,  and  a  writ  of  inquiry  was  noticed  from  time  to  time,  but  could  not  be 
executed  in  consequence  of  a  failure  upon  the  part  of  L.  to  procure  the  hill  so 
that  it  could  be  produced  on  the  execution  of  such  writ.  After  the  last  appli- 
catioti  for  the  hill  in  July,  1797,  the  bail  of  F.,  who  had  prevtodsly  removed  to 
South  Carolina,  informed  R.  that  he  had  failed  and  could  not  pay  this  debt 
Afterwards,  in  August  following^  the  bill  was  tendered  by  L.  to  R.,  who 
refused  to  accept  it.  It  did  not  appear  that  L.  at  any  time  intforoned 
R.  that  the  bill  had  been  allowed  to  G.  by  the  arbitrators,  or  that  tbo 
•ward  had  been  fulfilled  by  D.,  hot  merely  that  be  told  R.  that  it  Was  stHI 
in  the  hands  of  the  arbitrators. 

In  an  action  df  assumpsit  by  R.'against  L.  on  his  agreement  to  return  the  bilf  od 
demand  or  the  amount  thereof:  held,  that  on  the  performance  of  the  award 
the  bill  was  discharged  and  becaroe^the  property  of  D.;  that  R.  could  no  long- 
er maintain  an  actbn  upon  it,  and  therefore  it  could  not  be  returned  within 
the  fptrsl  of  the  agreement  between  L.  and  R. 

Abo,  that  tlie  special  undertakiug  of  L.,  although  gratuitous,  was  binding 
upon  him,  inasmuch  as  he  had  actually  entered  upon  the  performance 
of  it. 

(a)  The  marginal  note  of  Mr.  Johnson  is  as  follows  :  "  A.  received  of  B.  a 
bill  of  exchange  drawn  by  C.  and  which  he  promised  to  return  to  B.  on  de- 
mand, or  pay  the  amount  thereof.  Though  the  bill  was  received  by  A.  as  a 
matter  of  courtesy,  and  was  to  be  used  for  the  benefit  of  B.  yet  as  A.  did  not 
i«tam  the  bill  on  demapd,  nor  in  due  season,  he  was  held,  under  the  circum- 
eumstances  of  the  ease,  liable  to  B.  for  the  amount" 

(6)  The  memorandum  of  this  case  in  the  MSS.  of  Judge  RadcUflT  is  as  fol- 
lows: **Lueet  ais.  Rutgers  et  nl. — 1.  An  agmi  receiving  a  bill  of  exchange 
as  bailee  from  another,  to  be  credited  to  his  principal  in  other  transactions,  or 
to  return  the  bill,  is  liable  for  the  amount  of  the  bill  if  such  credit  be  obtain- 
ed and  the  means  of  paying  it  pass  through  his  hands. 

3:  A  gensrtU  bailee  is  bound  to  use  a  degree  of  diligence  and  attention  adS' 
^mat*  to  tho  trust  reposed  in  Am,  and  according  to  its  nature. 
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A  mere  agreement  to  undertake  a  tmat  in  future  without  eorapensation  m 
not  obligatoij ;  bat  when  once  undertaken,  and  the  trust  actually  entered 
upon,  the  bailee  is  bound  to  perform  it  according  to  the  terms  of  his  agree- 
ment 

Also,  that  the  special  undertaking  of  L.  was  pernnat,  and  he  was,  there- 
fbre,  bound  by  it. 

Supposing  the  bailment  to  R.  to  have  been  gineral,  and  that  he  was  subject 
to  no  special  agreement  to  return  the  bill  or  pay  the  amount,  he  was  still 
bound  to  use  a  due  diligence  an<l  attention  adequate  to  the  trust  reposed 
in  him,  to  perform  his  engagement  with  good  faith,  and  neither  do  not  omit 
anything  other  than  the  nature  of  the  trust  required. 

This  was  an  action  of  assumpsit.  The  declaration  con- , 
tained  six  counts,  upon  an  agreement  mdde  by  the  defendant 
to  return  a  certaiti  bill  of  ejtchange,  delivered  to  him  by  the 
plaintiffs,  and  which  they  alleged  was  not  returned.  The 
cause  was  tried  before  the  Chief  Justice,  at  the  last  March 
circuit,  in  New  York. 

The  plaintiffs  produced  the  following  receipt  by  the  de- 
fendant. *'  Received,  New  York,  25lh  March,  1796,  of  Rut- 
gers,  Seaman  &  Ogden,  a  draft  drawn  by  Samuel  Down- 
ing, in  their  favor,  and  accepted  by  Royal  Flint,  bearing 
date  the  14th  August,  1795,  at  60  days  sight,  for  601  dollars 
and  88  cents,  which  draft  I  promise  to  return  them  oti  de- 
mand, or  the  amount  thereof.^'  It  also  appeared  from  the  evi- 
dence, that  the  defendant  so  received  the  bill  for  the  purpose 
of  obtaining  a  credit  for  it  to  one  Greeuleaf  against 
[•93]  the  'drawer,  Downing,  in  an  arbitration  then  depend- 
ing between  them,  andj  in  this  manner,  to  recover  the 
amount  for  the  plaintiffs.  The  defendant  did  this  from  mo- 
tives of  civility  and  friendship  to  the  plaintiffs.  The  arbi- 
tration related  to  business  in  which  the  defendant  acted  as 
ihe  attorney  of  Greeuleaf,  by  virtue  of  a  power  for  that  pur- 
pose from  him.  The  bill  was  immediately  offered  to  the 
arbitrators,  as  an  item  in  the  account  of  Greeuleaf  against 
Downing,  and  allowed  by  them.  Their  award  was  made 
on  the  30th  of  March,  1796,  about  five  days  subsequent  to 
the  delivery  •f  the  bill  to  the  defendant,  and  by  this  award,: 
after  crediting  the  amount  of  the  bill  to  Greeuleaf,  he  was. 
still  ordered  to  pay  to  Downing  the  sum  of  6232.  3^.  on  the 
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20th  April;  then  next.  The  award  on  that  day  was  sub- 
stantially performed  by  both  parties,  and  the  defendant  paid 
that  sum  to  Downing  for  Greenleaf,  and  informed  Downing 
that  he  would  also  pay  the  amount  of  the  bill  to  the  plaintiffs* 
It  appeared  by  a  receipt  of  the  plaintiifs,  that  the  defendant 
paid  them  on  the  2d  of  December,  1796,  an  account  of  the 
biUj  the  sum  of  140  dollars  and  84  cents*  This  sum,  how-^ 
ever,  one  of  the  witnesses,  on  the  part  of  the  defendant  stated, 
was  money  lent  by  the  defendant  to  the  plaintiffs,  at  their 
request^  which  they  promised  to  return,  in  case  the  bill  should 
not  be  recovered  by  the  defendant. 

It  also  appeared  that  at  the  time  the  defendant  received 
the  bill,  there  was  a  suit  depending  on  it  against  the  acceptor. 
Royal  Flint;  that  interlocutory  judgment  was  obtained  in 
that  suit,  in  April  term,  1796,  and  a  writ  of  inquiry  was  no- 
ticed to  be  executed  ;  that  the  plaintiffs  then  called  at  the  dc'^ 
fondant's  house  for  the  bill,  in  order  to  produce  it  on  execut- 
ing the  writ ;  that  they  could  not  procure  it  on  account  of 
the  defendant's  absence  from  home,  and  the  writ  was  not  ex- 
ecuted ;  that  in  June  following,  the  plaintiffs  called  again 
for  the  same  purpose,  and  could  not  get  the  bill  for  the  same 
reason.  They  then  mentioned  the  subject  to  the  agent  of 
the  defendant,  who  promised  to  write  for  the  bill  and  en- 
deavor to  procure  it ;  but  it  was  not  procured,  and  the 
execution  *of  the  writ  of  inquiry  was  again  prevented.  [*94] 
Some  time  in  June,  1797,  the  defendant  was  again 
called  upon  for  the  bill,  and,  for  the  first  time,  was  personal^ 
ly  seen,  when  he  engaged  to  procure  the  bill  by  a  certain 
day  then  agreed  upon,  in  order  that  the  writ  of  inquiry  might 
be  executed,  before  the  ensuing  July  term ;  but  it  was  not  so 
procured,  and  the  writ  of  inquiry  was  again  delayed.  In 
the  same  month  of  July,  and  after  the  last  application  for  the 
bill,  the  bail  of  Flint,  who  had  previously  removed  to  South 
Carolina,  informed  the  plaintiffs  that  he  had  failed,  and  could 
not  pay  this  debt,  if  a  recovery  should  be  bad  against  him. 
Afterwards,  about  the  3d  of  August  following,  the  bill  was 
tendered  by  the  defendant  to  the  ( laintiffs,  who  refused  to 
accept  it  It  had  previously  been  deposited  with  one  of  th^ 
.  Vol.  JI.  16 
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arbitrators,  to  be  delivered  to  DowDiDg,  ia  case  the  award 
should  be  complied  with  on  his  part,  and  the  arbitrators,  sup- 
posing it  bad  not  been  complied  with,  sent  the  bill  to  the  de- 
fendant. It  did  not  appear  that  the  defendant,  at  any  time, 
informed  the  plaintiffs  that  the  bill  had  been  allowed  to 
Greenleaf  by  the  arbitrators,  or  that  the  award  had  been  ful- 
filled by  Downing,  but  merely  that  he  told  them  that  it  was 
still  in  the  hands  of  the  arbitrators. 

On  this  evidence,  the  judge,  at  the  trial,  was  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  ai^d  a  verdict  was 
found  accordingly. 

There  bad  been  a  former  trial  in  this  cause,  when  a  tpx- 
dict  was  found  for  the  defendant ;  that  rerdict  was  set  aside, 
and  a  new  trial  awarded,  on  the  ground  that  the  evidence  was 
imperfect,  and  the  merits  of  the  case  so  obscuie  as  to  require 
a  further  examination. 

A  motion  was  now  made  to  set  aside  the  present  verdict, 
and  for  a  new  tiial,  which  was  argued  by 

B.  Livingston  and  Bogert,  for  the  defendants,  and  by 

JEfort^onand  T.  L.  Ogden,  for  the  plaintiffs. 

Per  Curiam.  1.  The  purpose  for  which  the  defendant 
took  the  bill  was  fiilly  answered,  when  it  was  allowed 
[•95]  by  the  *aTbitrators  to  the  credit  of  Greenleaf.  This 
appears  to  have  been  the  object  which  the  parties  had 
in  view,  and  the  event  on  which,  according  to  the  tenor  of 
the  receipt,  the  defendant  was  to  pay  the  money.  At  the 
lime  of  obtaining  this  credit,  or,  at  least,  on  the  performance 
of  the  award,  the  bill  was  discharged,  and  became  the  pro* 
perty  of  Downing.  The  defendant  could  not  then  return  it, 
within  the  spirit  of  his  agreement  with  the  plaintiffs,  for  it 
could  not  have  been  intended  that  he  should  have  the  liber*- 
fy  of  returning  it  when  satisfied  and  paid.  The  plaintiffs 
could  no  longer  maintain  an  action  upon  it ;  their  debt  was 
changed  and  converted  into  a  demand  against  Greenleaf,  or 
against  the  defendant.  Although  they  might  snstain  their 
action  against  Greenleaf,  we  think  they  have  also  their  reme- 
dy against  the  defendant.  His  stipulation  expressed  in  the 
receipt  was  to  return  the  bill,  or  pay  the  amount.    Here  was 
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a  special  underbikiDg,  which,  although  gratuitous  on  the 
part  of  the  defendant,  was  obligatory,  for  a  mandatary  or 
bailee,  without  compensation,  may  bind  himself  to  be  an- 
swerable ev^en  for  casualties.  (Jones  on  Bailment,  40,  41 ; 
Ld.  Raym.  919 ;  1  Salk.  26.)  A  mere  agreement  to  undertake 
a  trust,  infuiuroj  without  compensation,  it  is  true,  is  not  ob- 
ligatory ;  but  when  once  undertaken,  and  the  trust  actually 
entered  upon,  the  bailee  is  bound  to  perform  it,  according  to 
the  terms  of  bis  agreement.  The  confidence  placed  in  him, 
and  bis  undertaking  to  execute  the  trust,  raise  a  sufficient 
consideration ;  a  contrary  doctrine  would  tend  to  injure  and 
deceive  his  employer,  who  might  be  unwilling  to  consent  to 
the  bailment  on  any  other  terms.(a) 

(a)  It  was  formerly  a  question  whether  any  action  lay  for  a  total  failare  to 
perform  a  gratuitous  executory  undertaking.  This  subject  was  considered  by 
Sir  William  Jones,  in  his  elegant  essay  on  the  Law  of  Bailments,  and  he  ar« 
riyed  at  the  conclusion  that  the  action  could  be  maintained.  *'  Suppose,"  ha 
says,  *'  for  instance,  that  Robert's  comiields  are  surrounded  by  a  ditch  or 
trench,  in  which  the  water  from  a  certain  spring  used  to  have  a  free  course, 
but  which  has  of  late  been  obstructed  by  soil  and  rubbish  ;  and  that  Robert 
informed  his  neighbor  Henry  of  his  intention  speedily  to  clear  the  ditch,  Hen* 
ry  oflRifB  and  undertakes  immediately  to  remoye  the  obstruction  and  repair 
the  banks  without  reward,  be  having  business  of  the  same  kind  to  perform  on 
his  own  grounds  :  if,  in  this  case,  Henry  neglect  to  do  the  work  undertaken, 
'  and  the  water,  not  having  its  natural  course,  overflow  the  fields  of  Robert, 
and  spoil  his  com,*  may  not  Robert  maintain  his  action  on  the  case  ?  Most 
assuredly ;  and  so  in  a  thousand  instances  of  proper  bailments  that  might  be 
supposed,  where  a  just  reliance  on  the  promise  of  the  defendant  prevented 
the  plaintiff  from  employing  another  person,  and  was  consequently  the  causa 
of  the  loss  which  he  sustained  ;  Year  B.  ISI  Hen.  VI.  49  ;  for  it  is,  as  it  ought 
to  be,  a  general  rule,  that,  for  every  damnum  injuria  datum,  an  action  of 
some  sort,  which  it  is  the  province  of  the  pleader  to  devise,  may  be  maintain- 
ed ;  and,  although  the  gratuitous  performance  of  an  act  be  a  benefit  confer- 
red, yet,  accordibg  lo  the  just  maxim  of  Paulus,  Adjuvari  no9,  non  deeipip 
henrfieio  oportet :  D.  13,  6,  17,  3  ;  but  the  epecial  damage,  not  the  a^ump- 
tion,  is  the  cause  of  thi»  action  ;  and,  if  notice  be  given  by  the  mandatary, 
before  any  damage  incurred,  and  while  anotker pereon  may  be  employed,  that 
be  cannot  perform  the  work,  no  process  of  law  can  enforce  the  performance 
of  it.  A  case  in  Brooke,  made  complete  from  the  )l  ear  Book,  to  v^hich  he  re- 
fers, teems  directly  iu  point  ;  for,  by  Chief  Justice  Fioeaux,»<  had  been  adm 
judged,  that,  *  if  a  man  assume  to  build  a  house  for  me  by  a  certain  day, 
and  do  not  build  it,  and  J  suffer  damage  by  hit  nonfeasance^  I  shall  have  an 
action  on  the  case,  as  well  as  if  he  had  done  it  amitt  :*  but  it  b  possible  that 


95  CASES  IN  THE  SUPREME  COURT. 

Kutgvra  V.  Lucet. 

Id  the  present  case,  taking  the  receipt  in  connection  with 
the  evidence  that  the  defendant  was  to  obtain  a  credit  for 

Fineauz  might  sappoee  a  conaideratioD,  thoagh  nooe  be  mentioned ;  Bro.  Abr. 
tit.  Action,  Sur  le  Case,  73."    Jones  on  Bailments,  Am.  ed.  1836,  p.  56,  57. 

The  general  role  of  the  Civil  Law  accords  with  this  view  of  the  subject 
Sieut  autem  libtrum  est,  matidatum  mm  9U9eipere  ;  ita  §u§eeptum  eontummari 
oportet,  nUi  renuneiatum  tit.  Si  nuceptum  nom  impUverit,  Unetur,  Quod 
mandatum  mtceperit,  tenetur,  etn  turn  gesnsnL  Dig.  lib.  17,  tit  1,1. 5, 
$  1 ;  Id.  I.  6,  {  1 ;  Id.  1.  22,  «  11 ;  Inst  Lib.  3,  tit  27, 1.  11  ;  Pothier,  Pand. 
Lib.  17,  tit  1,  n.  25  to  29 ;  Pothier,  Contrat  de  Mandat,  n.  38  ;  Ayliffe,  Pand. 
B.  4,  tit  10,  p.  478, 479.  Qui  mandatum  mueepit,  n  potett  id  explere,  de- 
•erere  promiuum  offieium  non  debet ;  aZio^utii,  quanti  mandatorie  iuternt, 
damnabituT.  Dig.  Lib.  17,  tit.  1, 1.  27,  i  2 ;  Pothier,  Contrat  de  Mandat,  n. 
38.  Procuratorem  non  tantum  pro  his  qua  gessit,  otd  etiam  pro  his,  qu4i 
gerenda  tuocepit,  prastare  neeeue  est  Cod.  Lib.  4,  tit  35, 1.  11 :  Pothier, 
Contrat  de  Mandat,  n.  38.  Domat,  1  Domat.  B.  1,  tit.  15,  $  3,  art.  1,  12,  §  4, 
art  3,4,  5;  Pothier,  Contrat  de  Mandat,  n.  38  to  42 ;— the  modern  Code  of 
France,  art  1991  to  1997 ;— and  the  Scotch  Law,  Enk.  Inst.  B.  3,  tit  3,  ^  35, 
40 ;  1  Stair,  Inst  B.  1,  tit  12,  $  9 ;  recognize  the  rule  in  iU  full  extent  Story 
on  Bailments,  {  164.  This  is  the  reason  which  is  given  in  the  Institutes  for 
the  rule :  Mandatum  non  ouodptre  euUihet  liberum  est ;  outeeptum  autem 
eonoummandum  eot,  out  quamprimum  renuneiandum,  ut  per  eemeiipsum  aut 
per  alium,  eandem  rem  mandator  exequatur,    Inst.  lib.  3, 27,  1 1. 

But  by  the  Common  Law,  ex  nudo  paeto  non  ortur  actio  ;  Noy.  Max-  24 ; 
Bro.  Max.  336  ;  a  consideration  must  intervene  to  give  utility  to  the  agreement. 
A  declaration,  therefore,  which  stated  that  the  defendant,  who  was  a  carpenter, 
was  retained  by  the  plaintiff,  and  undertook  to  repair  a  certain  house,  which 
he  failed  to  do  per  quod  the  walls  of  the  plaintiff's  house  were  damaged,  was 
held  bad  because  there  was  no  allegation  of  consideration,  or  that  the  defen- 
dant entered  upon  the  work.  EUee  v.  Gatward,  5  T.  R.  14^.  And  so  where 
A.  and  B.  were  joint  owners  of  a  vessel,  and  A.  voluntarily  undertook  to  get 
the  vessel  insured,  but  neglected  to  do  so  and  the  vessel  was  lost,  it  was  held 
that  no  action  would  lie  against  A.  though  B.  sustained  a  damage  by  the 
nonfeazanee,  Thorne  ▼.  Deae,  4  Johns.  R.  84  ;  McGee  v.  Boot,  6  J.  J. 
Marsh.  455  ;  2  Wash.  203.  See  Smedee  v.  Bank  of  Utica,  20  Jolius.  R.372, 
379.  S.  C.  in  error,  3  Cowen,  662,  683.  2  Kent  Coram.  569, 570,  571. 
Story  on  Bailroent,  ed.  1846,  f  166,  et  eeq. 

If  however,,  one  enter  upon  the  performance  of  a  gratuitous  undertaking, 
the  confidence  induced  thereby  is  a  sulQcient  consideration  to  create  a  duty 
upon  the  part  of  the  mandatory  to  exercise  that  degree  of  diligence  which  is 
required  of  bailees  without  compensation.  1  Smith  Lead.  Cas.  96,  n.  to 
Cogge  ▼.  Bernard,  Story  on  Bail  menu,  ed.  1846,  §  182  a.  2  Kent  Comm. 
572.  He  is  liable  therefore  for  no  aet  or  omission  short  of  gross  negligence. 
Stanton  ▼.  Bell,  2  Hawks,  145.  Sodowtky  v.  BtFarland,  3  Dana,  205.  Tra- 
ry  V.  Woodf  3  Mason,  132.  Tompkine  y.  Saltmarah,  14  S.  6l  R.  275.  Bland  v. 
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the  bill  to  Greenleaf,  in  the  arbitration  with  Downing,  the 
undertaking  is  to  be  considered  as  personal  on  his  part,  and 
to  result  in  this,  that  if  such  credit  was  allowed,  he  would 
be  answerable  for  the  amount  to  the  plaintiffs.  It  can  admit 
of  no  other  construction,  unless  we  suppose  the  parties  con- 
sidered the  defendant  as  acting  also,  in  relation  to  this  bail- 
ment, as  the  factor  or  agent  of  Greenleaf,  and  that  they  there- 
by meant  to  bind  his  principal  only.  This  cannot 
well  be  •supposed,  for  it  is  wholly  foreign  from  the  [*96] 
nature  and  scope  of  such  an  agency.  The  engage- 
ment was  therefore  personal,  on  the  part  of  the  defendant, 
and  Greenleaf  could  never  be  liable  on  the  ground  of  his 
agent's  agreement  respecting  the  bill,  nor  on  any  other 
ground  than  actually  receiving  the  money  to  his  use.(a) 
But, 

W9rmaeh,U  Marph. 373.  Btardslee  ▼.  Richardson,  11  Wend.  25.  Anderson  Y. 
Foretman,  Wright,  598.  The  leading  case  apon  this  subject  is  Coggs  v.  Ber- 
nard,  Ld.  Raym.  909,  where  one  who  had  undertaken,  without  compensation,  to 
cany  goods  safely  and  securely,  was  held  responsible  for  damage  that  they  sus- 
tained in  their  carriage  through  his  neglect  In  accordance  with  the  princU 
ple  of  that  case,  K  has  been  held  that  an  action  would  lie  against  a  gratuitous 
agent,  who  on  procuring  the  renewal  of  a  fire  policy,  neglected  certain  formali- 
ties, the  omission  of  which  rendered  the  policy  inoperative  ;  Wilkinson  v,  Co^ 
xtrdale,  1  Esp.  N.  P.  C.  74 ;  see  Setter  v.  Work,  Marshall  on  Ins.  299  ;  or 
in  one  who  carrying  a  parcel,  lost  it  by  "great  negligence ;"  Beauchamp  ▼. 
Powley,  1  M.  &  Rob.  38  ;  or  one  who  in  keeping  money,  by  "  gross  negli- 
gence *'  on  his  part,  it  was  stolen ;  Doorman  ▼.  Jenkins,  2  Ad.  &,  £11.  256  ;  or 
one  who  having  received  and  undertaken  to  deliver  a  letter  containing  money, 
to  pay  a  note  and  take  up  the  note,  should  neglect  to  carry  the  letter  or  take 
up  the  note ;  Story  on  Bailments,  ^171  a,  §  171  b  ;  or  one  who  having  receiv- 
ed and  undertaken  to  collect  a  note  when  due,  or  give  notice  of  dishonor  to 
the  indorsers,  omits  to  do  either ;  Smedes  ▼.  Bank  of  Utica,  ut  sup, ;  Bank 
of  Utiea  v.  McKinstry,  il  Wend.  473;  Beardsley  v,  Richardson,  \d,  25; 
CaUender  v.  Oelrieks,  1  Arnold  R.  401,  402.  The  mandate  having  been  un- 
dertaken, the  mandatory  must  perform  it  according  to  the  terms  of  his  lawful 
contract,  which  may  be  enlarged  or  restricted  as  the  parties  please.  Jones 
on  Bailments,  Am.  ed.  1836,  p.  53,  54;  Story  on  Bailment,  cd.  1846,  ^  161, 
$164. 

(a)  **  In  general,  when  a  man  is  known  to  be  ogling  and  contracting  mere- 
ly as  the  agent  of  another,  who  is  alno  known  as  tlie  principal,  his  acts  anc) 
contracts,  if  he  possesses  full  authority  for  the  purpose,  will  be  deemed  the 
acts  and  contracts  of  the  principal  only,  and  will  involve  no  personal  respon? 
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2.  Supposing  the  bailment  to  the  defendant  to  have  been 
general^  and  that  he  was  subject  to  no  epecial  agreement  to 

■ibility  on  the  part  of  the  ajrent,  unless  the  other  circnmftances  of  the  ceaa 
lead  to  the  conclusion,  that  he  has  either  expressly  or  impliedly  incurred,  or 
intended  to  incur,  such  personal  responsibility."  Scory  on  Agency,  2d  ed. 
f  261.  3  Cbitty  on  Comm.  and  Manuf.  211,  212.  Paley  on  Agency,  by  Lloyd, 
368,  369.  PaUrmm  ▼.  OawUtequh  15  East,  62.  Ex  parte  Hartop,  12  Ves. 
352.  Oioen  y.  Oooeh,  2  Esp.  R.  517.  Mauri  y.  Hefftman,  13  Johns.  R.  58, 
77.  Smith  on  Mere.  Law,  78,  79.  Johnwn  v.  Ogilby,  3  P.  Will.  277.  2 
Kent,  Comm.  Lect  41,  p.  629,  630,  3  ed.  Ratkbone  t.  Budlong,  15  Johns. 
R.  1.  Meyer  ▼.  Barker,  6  Binn.  234.  Waring  ▼.  Cox,  1  Miller,  Loott.  R.  19a 
Thompmm  ▼.  Datenport,  9  B.  dt  Cressw.  78.  See  also  Mr.  Smith's  able  note 
to  this  case,  in  his  Leading  Cases,  toK  2,  p.  222  to  227.  Tkonuu^9  BxW 
r,  Edwardt,  2  Mees.  Sl  Welsh.  215.  Krumbhaar  ▼.  Ludeling,  3  Miller, 
Louis.  R.  642.  La  Forge  v.  Ripley,  16  Martin,  R.  308.  Waring  t.  Cox,  1 
MiUer,  Lonis.  R.  200.  Zaeharie  ▼.  iVa«ik,  13  Lonis.  R.  21.  Smith  on  Mere. 
Law,  p.  140, 3d  ed.  1843.  Campbell  v.  Baker,  2  WatU,  R.  33.  Mr.  Chan- 
cellor  Kent,  in  his  learned  Commentaries,  uses  the  following  language ; — **  It 
is  a  general  rule,  standing  on  strong  foundations,  and  pervading  every  system 
of  jurisprudence,  that,  where  an  agent  is  duly  constituted,  and  names  his  prin- 
cipaU  and  contracts  in  his  name,  the  principal  is  responsible,  and  not  the 
agent.*'  2  Kent,  Comm.  Lect.  41,  p.  629,630,  4th  ed.  Story  on  Agency, 
4  154, 155.  But  it  may  be  generally  stated  that  an  agent  makes  himself  per- 
sonally reponsible  to  third  persons : — 

1.  Whenever  he  does  any  set  without  authority  from  his  principal ;  Story 
on  Agency,  ^  264,  et  teq.;  Paley  on  Agency,  by  Lloyd,  386,387.  PolhiU 
V.  Walter,  3  B.  &  Adolph.  114.  Parrot  v.  Wells,  2  Vern.  R.  127.  Bayley 
4>n  Bills,  ch.  2,  f  7, 5th  ed-  3  Chitty  on  Comm  and  Manuf.  212.  2  Liverm. 
4>n  Agency,  255,  256,  ed.  1818.  Sumner  v.  Williams,  8  Mass.  R.  178. 
Bowen  ▼.  Morris,  2  Taunt.  385,  386.    East  India  Co,  v.  Hensley,  1   Esp. 

&.  112.  Smith  on  Merc.  Law,  79,  80,  2d  ed.  2  Kent,  Comm.  Lect.  41, 
|).  629  to  632,  4th  ed.  JoKnsonv,  Ogilby,  3  P.  Will.  278,  279.  Meeeh  ▼. 
^mith,  7  Wend.  315.  Dusenbury  v.  Ellis,  3  Johns.  Cas.  70 ;  per  Lord  Holt, 
tn  Holt's  Rop.  309.  See  Woodesr.  Dennett,  9  N.  Hamp.  R.  55.  (Even 
though  under  the  belief  that  be  possesses  such  authority;  Smout  y.  Ilbery, 

10  Mees.  &  Welsh.  1,9,10.) 

2.  Wh<«re  at  the  time  of  making  the  contract,  the  agency  is  not  reveal- 
ed ;  Story  on  Agency,  $  266,  et  seq.  Owen  v.  Oooeh,  2  Exp.  R.  567.  Ex 
parte  Hat  top,  12  Ves.  352.  Patterson  v.  Oindasequi,  15  East,  62,  68. 
3  Chitty  on  Comm.  and  Manuf.  211.  Mauri  v.  Heffernan,  13  Johns.  58,  77. 
2  Liverm.  on  Agency,  245-247,  257,  ed.  1818.  2  Kent,  Comm.  Lect.  41,  p. 
630,  631,  4th  ed.    Staekpole  v.  Arnold,  11  Mass.  R.  27.    James  v.  Bixby, 

11  Mass.  R.  34,37,  38.  Bedford  v.  Jacobs,  16  Martin  R.  530.  Brockway 
V.  Allen,  17  Wend.  40,  43.  2  Kent,  Comm.  Lect.  41,  p.  629,  631,  4th  ed. 
Hyde  V.  Wolf,  4  Miller,  Louis.  R.  234.  Taintor  v.  Prendergast,  3  Hill,  R. 
72.  CoWtes  ▼.  Widdefield,  6  Cowen,  181.    Rathbon  ▼.  Budlong,  15  Johns. 
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return  the  bill  or  pay  the  amount,  although  acting  gratui- 
toasly,  he  was  still  bound,  according  to  the  authorities  on  this 

B.  1.  Waring  v.  Mown,  18  Wend.  425.  MilU  v.  Hunt,  20  Wend.  431. 
Raymonds.  Crown  ^  Eagle MilUj  2  Metcalf,  R.319.  Smith  on  Merc.  Law, 
p.  134,  135,  140,  141,3d  ed.  1843.  Upton  v.  Gray,  2  Greenl.  R.  373.  Keen 
▼.  Sffrague,  3  Greenl.  R.  77.  Parker  t.  Donaldson,  2  Watte  &  Ser^.  9 ; — and 
the  name  of  hie  principal  made  known.  Story  on  A^rency,  §  267.  Paley  on 
A|rency,  by  Lloyd,  372,  373.  3  Chrtty  on  Comm.  and  Mannf.  211.  Pater- 
ton  ▼.  Gandatequiy  15  East  R.  62,  68,  69.  Ex  parte  Hartop,12  Ve8.352. 
Smith  on  Merc.  Law,  78,  79,  2d  ed.  Id.  cb.  5,  $5,  p.  134-136,  140,  141,  3d 
ed.  1843.  Thonuon  ▼.  Davenport,  9  B.  &  Creaew.  78,  88,  Bedford  v.  Ja- 
eo6t,  4  Miller,  Lonie.  R.  528.  Beebe  v.  Rohertt,  12  Wend.  413.  2  Kent, 
Comm.  Lect.  41,  p.  629-631,  4th  ed. 

3.  Where  the  principal  residea  in  a  foreign  country.'  Story  on  Ag;ency, 
$268.  Paleyon  Agency,  by  Lloyd,  248,  373.  382.  Bnller,  N.  P.  130.  De 
GaUUm  r,  VAigle,  1  Bos.  &,  Pull.  368.  Pater  son  y.  Gandaeequi,  15  East, 
R.  62.  Thommn  ▼.  Davenport ^  9  Bam.  6l  Creesw.  78.  Smith  on  Merc.  Lew, 
76,  78,  2d  ed.  Id.  ch.  5,  $  5,  p.  134-136,  140,  141,  3d  ed.  1843,  2  Lrverm. 
on  Agency,  249,  ed.  1818.  StaekpoU  v.  Arnold,  11  Man.  R.  27.  Bradlee  ▼. 
Boaton  Glato  Manufactory,  16  Pick.  347,  350.  But  the  presumption  that  the 
agent  is  personally  liable  in  this  case  may  be  rebutted  by  proof  of  any  usage 
or  agreement  to  the  contrary.  See  Kirkpatrick  v.  Stainer,  22  Wend.  244. 
Taintor  t.  Prendergast,  3  Hill,  72,  73. 

4.  Where  the  agent  makes  the  contract  in  his  own  name  or  voluntarily 
incurs  a  personal  responsibility,  either  express  or  implied.  Story  on  Agency, 
$269.  Id.  §  147,  154,  156  to  159.  1  Stair,  Inst,  by  Brodie,  B.  1,  tit  12, 
$  16.  3  Chitty  on  Comm.  and  Manof.  21 1.  2  Kent,  Comm.  Lect  41,  p.  630, 
4th  ed.  Id.  631.  Jones  ▼.  Lt«f{e<2ffZe,  6  Adolph.  &;  Ellis,  486, 490.  Hopkins 
J.  Mehaffey,  1 1  Serg.  &  Rawie,  129.  Bitrrell  v.  Jonee,  3  Bam.  &,  Cressw. 
160.  Ireton  v.  Conington,  I  Barn.  A,  Cressw.  160.  Magee  y,  Atkinson^  fi 
Mees.  dc  Welsh.  440.  Seaver  v.  Hawkes,  5  Moore  &,  Payne,  649.  Kirk- 
Patrick  ▼.  Stainer,  22  Wend.  244,  254,  255.  Taintor  v.  Prendergast,  3 
Hill,  R.  72.  Simonds  v.  Herd,  23  Pick.  121.  Higgins  v.  Senior,  8  Mees.  & 
WeUb.  834,  845.  Mills  v.  Hunt,  20  Wend.  431.  Newhall  ▼.  Durdap,  2 
Shepley,  R.  180.  Waring  y.  Mason,  18  Wend.  425.  Collins  y.  Butts,  10 
Wend.  399. 

5.  In  special  eases  where  the  policy  of  the  law  demands  that  an  agent 
who  has  dolie  or  refused  to  do  a  particular  act,  shall  be  liable.  As  where  one 
pays  money  to  an  agent  for  the  use  of  his  principal  and  afterwards  becomes 
entitled  to  recall  it,  *'  he  may,  upon  notice  to  the  agent,  recall  it,  prorided  the 
agent  haa  not  paid  it  over  to  his  principal,  and  also  provided  no  change  has 
taken  place  in  the  situation  of  the  agent,  since  the  payment  to  him,  before 
such  notice.  Paley  on  Agency,  by  Lloyd,  388  to  394.  3  Chitty  on  Comm. 
and  Mannf.  313.  2  Liverm.  on  Agency,  260,  261,  ed.  1818.  Cox  v.  Pren- 
tice,  3  M.  &  Selw.  344.    Hearsay  y.  Pruyn,  7  Johns.  R  179.    Mftwatt  i. 
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subject,  and  tbe  reason  of  the  thing,  to  use  a  due  diligence 
and  attention  J  adequate  to  the  trust  imposed  in  him,  to  per- 
form his  enffagement  with  good  faith,  and  neither  do  nor 
omit  any  thing  which  the  nature  of  the  trust  required.  In 
the  present  case,  the  award,  by  which  the  bill  was  allowed 

IlTLellan,  1  Wend.  173.  The  mere  fact,  that  the  agent  has  passed  sach 
money  in  account  with  his  principal,  or  that  he  has  made  a  rest  in  his  ac- 
counts,  without  any  new  credit  being  gWea  to  the  principal,  will  not  of  itself 
be  sufficient  to  entitle  the  agent  to  retain  the  money,  when  the  party,  entitled 
to  recall  it,  demands  it  3  Chitty  on  Comm.  and  Manuf.  313<  Paley  on 
Agency,  by  Lloyd,  388,  389.  2  Liverm.  on  Agency  264,  ed.  1818.  BuUer 
T.  Harrison,  Cowp.  R.  565.  Cox  ▼.  Prentice,  3  M.  &  Selw.  344.  But,  if  a 
new  credit  has  been  given  to  the  principal  since  the  payment,  or  if  bills  have 
been  accepted ^  or  if  advances  have  been  made,  on  the  footing  of  it,  the  pay* 
ment  cannot  be  recalled.  3  Chitty  on  Comm.  and  Manuf.  313.  BulUr  v.  Uar- 
rison,  Cowp.  565.  Faley  on  Agency,  by  Uoyd,  388,  389.  2  Liverm.  on 
Agency,  264-266,  ed.  1818.  Mowatt  v.  M'LeUan,!  Wend.  173.  A  for- 
tiori,  if  the  money  has  been  paid  over  to  the  principal  before  notice  of  the  re- 
call j  the  agent  will  not  be  liable,  nnless,  indeed,  the  receipt  of  the  money  by 
the  agent  was  obviously  fraudulent  and  illegal,  or  his  authority  to  receive  it 
was  known  to  himself  to  be  utterly  void.  3  Chitty  on  Comm*  and  Manuf.  313. 
Cary  v.  Webeter,  1  Str.  408.  Campbell  v.  Hall,  Cowp.  EL  204.  Edwards 
V.  Nodding,  5  Taunt  515.  Snovoden  v.  Davit,  1  Taunt  R.  359.  Ripley  v. 
Ge/ston,  9  Johns.  R.  201.  Smith  on  Merc.  Law,  80-81,  2d  ed.  Id.  p.  143, 
144,  3d  ed.  1843.  BulUr  v.  Harrison,  Cowp.  R.  565.  Paley  on  Agency,  by 
Lloyd,  388-390.  Seidell  v.  Peckworih,  10  Serg.  &,  R.  442.  Fry  v.  Lock* 
wood,  4  Co  wen,  454.  Various  examples  might  be  put  to  illustrate  this 
doctrine.  Thus,  where  money  has  been  paid  to  an  agent  to  avoid  an  illegal 
distress,  or  an  illegal  claim ;  as,  to  the  bailiff  of  a  sheriff,  to  avoid  an  illegal 
distress ;  or,  where  money  has  been  paid  to  a  collector  for  an  illegal  [duty, 
and  notice  of  the  objection  is  given  to  the  agent,  or  collector,  before  he  pays  it 
over ;  the  party,  paying  it,  may  recover  it  back  from  the  agent,  or  collector, 
notwithstanding  he  has  since  paid  it  over  to  the  principal.  Snowden  v.  Da* 
VIS,  1  Taunt  R.  359.  Edwards  v.  Hodding,  5  Taunt  R.  815.  Ripley  v. 
GeUton,  9  Johns.  R.  201.  Bank  of  V.  States  v.  Bank  of  Washington,  6  Pe- 
ters, R.  8,  19.  Tracy  v.  Swartwout,  10  Peters,  R.  80.  Elliott  v.  Swart* 
wout,  10  Peters,  R.  137.  Frye  v.  Lockwood,  4  Cowen,  454.  2  Liverm. 
on  Agency,  262-264,  ed.  1818.  Smith  on  Merc.  Law,  82,  2d  ed.  Id.  Pt  1, 
oh.  5,  i  7,  p.  143-145,  3d  ed.  1843.  Bendv,  Hoyt,  13  Peters,  R.  263.  Allen 
V.  Iff  Keen,  1  Sumner,  R.  277,  278,  317.  Miller  v.  Arts,  3  Esp.  R.  231.  S. 
C.  cited  Selwyn's  Nisi  Prius,  93, 8th  ed.  Paley  on  Agency,  by  Lloyd,  393, 
394.  But,  if  tbe  illegality  is  unknown  to  the  agent,  and  no  objection  of  that 
sort  is  made  before  he  has  paid  over  the  money,  he  will  not  be  liable  therefor.'' 
This  subject  is  elaborately  discussed  and  the  principal  cases  are  reviewed  in 
Judge  Story's  work  on  Agency,  2d  ed.  310-381,  to  which  the  reader  is  re- 
spectfully referred. 
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to  Greenleaf,  was  made  on  the  30lh  of  March,  1796,  and 
substantially  performed  by  Downing  on  the20(h  of  April  fol- 
lowing, and  (his  performance  made  to  the  defendant  himself 
as  the  agent  of  Greenleaf,  who  then  also  fulfilled  the  award 
on  the  part  of  Greenleaf.  The  defendant,  therefore,  at  that 
time,  knew  that  (he  bill  was  satisfied,  and  he  informed  Down- 
ing that  he  would  pay  the  amount  to  the  plaintiffs.  If  fae 
was  not  liable  to  pay  it  himself,  Greenleaf,  tmdoubtedly  was, 
and  he  ought,  at  least,  to  have  given  notice  to  the  plaintiffs 
of  its  allowance  to  Greenleaf,  and  of  their  right  to  demand  it 
of  him.  But  instead  of  doing  this,  he  continually  kept  them 
ignorant  of  its  real  situation,  told  them  it  was  still  in  the 
hands  of  (he  arbitrators  to  be  recovered,  and  amused  them 
by  sending  for  it  to  enable  them  to  proceed  in  the  suit  against 
Flint.  This  conduct,  considered  as  an  omission  of  duty 
merely,  was  inconsistent  with  ordinary  diligence  and  fidelity 
to  the  interest  of  the  plaintiffs,  and  to  the  trust  reposed  in 
the  defendant,  and,  in  contemplation  of  law,  it  was  gross  neg- 
led.  If  we  add  to  this,  his  actually  receiving  the  whole  of 
the  property  awarded  to  Greenleaf,  his  paying  the  whole 
of  the  money  awarded  to  Downing,  and  informing  him  that 
he  should  pay  this  bill  to  the  plaintiffs,  and  his  after- 
wards *paying  or  advancing  140  dollars  of  it  onac^  [*97] 
count,  the  circumstances  are  sufficient  to  raise  a  pre- 
sumption, that  he  was  possessed  of  the  means,  either  from 
Greenleaf,  or  from  the  property  received  in  pursuance  of  the 
award,  to  discharge  the  bill,  and  that  be  ought  in  good  faith 
to  have  done  it. 

The  cause,  during  the  last  trial,  has  probably  received  all 
the  light  which  can  be  thrown  upon  it,  and  the  present  ver- 
dict appears  to  be  according  to  the  justice  and  equity  of  the 
case.  To  permit  the  cause  to  be  again  agitated  would  an- 
swer no  good  purpose.  We  think,  therefore,  that  the  Ter« 
diet  ought  not  to  be  disturbed,  and  that  judgment  must  \m 
entered  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

YoL.  II.  17 
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Rickets  and  Wife  against  Livingston,  Executor,  &c. 

In  an  action  brought  by  A.  against  an  executor  for  a  legacy,  the  defendant  of- 
fered in  evidence  an  acoonni,  and  certain  bonds  which  had  l>een  paid  and 
cancelled  by  the  testator,  on  which  there  was  an  indorBement  by  the  testa- 
tor, that  by  agreement  between  A.  and  B.  they  were  to  be  charged  to  the 
account  of  A.  and  the  bonds  were  for  that  reason  cancelled.  The  indorse- 
ment was  prior  to  the  date  of  the  will.  It  was  held  that  the  account,  and 
indorsement  made  on  the  bonds,  were  not  sufficient  evidence  to  support  the 
debt  set  up  against  A.  by  the  executor.  And  that  if  the  debt  had  beea 
proved,  it  would  noi  have  been  released  or  exiioguished  by  the  legacy. 

This  wns  on  action  of  debt,  upon  the  statnte,  (24  sess.  c. 
174,  s.  7,)  for  a  legacy,  due  to  the  wife  of  the  plaintiff,  as  re- 
siduary legatee,  under  the  will  of  P.  V.  B.  Livingston,  de- 
ceased.   Plea  nil  debet. 

The  cause  was  tried,  at  the  March  circuit,  before  Mr.  Jus- 
tice Kent.  The  demand  of  the  legacy  was  proved.  The 
defendant,  in  support  of  his  right  to  retain,  offered  to  prove, 
that  the  testator  married  the  mother  of  the  plaintiff,  who  was 
the  widow  of  William  Rickets,  deceased,  and  that  a  lacge  ac- 
count was  entered  in  the  testator's  books  against  John 
Rickets,  the  plaintiff's  brother,  comprising  among 
[*98]  'other  things,  the  amount  of  several  bonds,  and  other 
articles,  paid  for  the  account  of  the  family  of  William 
Rickets,  and  among  the  rest,  to  the  plaintiff,  for  which  a  bal- 
ance was  due  to  the  testator,  on  the  2d  July,  1784,  of  609/. 
6s.  lid. 

The  four  bonds  mentioned  in  the  account,  were  also  offer- 
ed in  evidence.  One  of  them  was  given  to  the  testator,  and 
the  other  three  were  paid  and  taken  up  by  him.  On  each  of 
the  bonds  was  the  following  indorsement,  in  the  hand  writ- 
ing of  the  testator.  "  1791,  November  17.  Upon  the  settle- 
ment of  Jacob  Rickets  and  James  Rickets,  the  within  bond 
charged  in  my  account,  is  to  be  paid  by  James  Rickets,  that 
is  to  say,  the  whole  balance  of  my  account  due  to  me.  I 
therefore  gave  the  said  bond  to  be  cancelled,  which  was  done 
in  my  presence,  by  tearing  off  the  seals." 

This  evidence  was  rejected  by  the  judge,  and  a  verdict 
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was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
as  to  the  admissibility  and  effect  of  the  evidence. 

Hamilton^  for  the  plaintiff. 

Troup  and  Harison,  for  the  defendant., 

Radcliff,  J.  This  is  an  action  of  debt  for  a  legacy,  be- 
queathed by  the  defendant's  testator  to  Sarah  Rickets,  one  of 
the  plaintiffs.  The  plea  is  nil  debet,  and  the  defendant  in- 
sists on  the  ricrht  to  retain  the  legacy,  or  a  part  of  it,  in  sat- 
isfaction of  the  debt  claimed  to  be  due  from  the  plaintiff, 
James  Rickets,  to  the  testator. 

Two  questions  arise : 

1.  If  such  debt  did  exist,  was  it  not  released  or  extinguish- 
ed by  the  subsequent  will  of  the  testat<^r  ? 

2.  If  not,  whether  there  is  sutBcient  proof  of  the  debt  ? 

1.  If  the  debt  did  exist  against  the  present  plaintiff;  James 
Rickets,  the  subsequent  legacy  to  Surah  Rickets  did  not  ex- 
tinguish it.  A  legacy  to  one  who,  at  the  date  of  the  will,  is 
indebted  to  the  testator,  does  not  release  or  extinguish 
*the  debt,  unless  it  appears  to  be  so  intended,  on  the  [*99J 
face  of  the  will.  It  remains  subject  to  the  residuary, 
or  other  dispositions  of  the  will,  and  if  not  disposed  of,  will 
be  decreed  lo  the  next  of  kin.  In  the  case  of  Brown  v.  Set- 
Vfyn,  3  Bro.  C.  C.  110,  (Temp.  Talbot,  240,)  there  was  parol 
proof  that  the  testator  intended  the  debt  should  be  released, 
which  was  rejected.  The  legacy  to  Sarah  Rickets,  in  the 
present  case,  is  expressed  in  the  same  terms,  as  the  legacies 
given  to  the  other  daughters,  being  "  in  addition  "  to  what  he 
had  already  given  them.  There  can,  therefore,  be  no  infer- 
ence from  this  mode  of  expression,  in  favor  of  this  particular 
legacy.  It  would  rather  seem,  that  the  testator  meant  to 
place  all  his  daughters  on  the  same  footing  ;  and  if  he  had  a 
different  intention  with  respect  to  this  debt,  it  is  probable  he 
would  so  have  expressed  it.  The  clause  in  the  will,  requir- 
ing his  son  Philip  to  account  for  the  moneys  with  which  ho 
stood  charsfod  in  his  books,  deducting  what  he  had  paid  for 
his  son  William,  can  have  no  influence  on  this  question.  It 
might  require  a  different  arrangement,  and  it  does  not  appear 
that  he  stands,  under  the  will,  oa  the  same  footing  with  the 
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danghCers.    If  therefore,  the  debt  did  exist,  it  caDnot  be  con- 
sidered as  affected,  or  extinguished  by  the  will.    But, 

2.  I  think  there  is  net  sufficient  evidence  to  establish  the 
debt.  Originally,  it  was  not  a  debt  of  either  of  the  plaintiffsr. 
The  only  evidence  that  it  was  assumed  by  James  Rickets, 
arises  from  the  indorsements  on  the  bonds,  in  the  hand'-writ- 
ing  of  the  testator.  There  is  no  other  trace  of  the  demand. 
It  is  not  entered  in  his  books,  nor  does  it  appear  tD  have  been 
afterwards  claimed  by  him,  or  acknowledged  by  J.  Rickets. 
The  will  is  subsequent,  in  date^  and  takes  no  notice  of  it. 
This,  although  not  a  positive  release  or  bar  to  its  recovery, 
is  still  a  circumstance  to  weigh  in  the  scale  of  presumptions. 
James  Rickets  was  mi^rried  to  a  daughter  of  the  testator,  and 
the  latter  survived  the  transaction  for  several  years.  If  the 
debt  ever  existed,  or  was  intended  to  remain  a  charge  against 
James  Rickets,  it  is  probable  that  something  farther 
[•lOOJ  on  the  part  of  *lhe  testator,  at  least,  would  have  ap- 
peared. On  the  whole^  the  circumstances  are  too 
loose  and  uncertain  to  be  admitted  as  proof  of  the  debts. 

Proceeding  on  this  ground,  it  is  unnecessary  to  decide 
whether  in  any,  and  in  what  cases,  the  acts  of  the  testator 
may  be  received  as  evidence  of  a  demand  against  his  legatee. 
I  think  there  may  be  cases  in  which  it  would  be  proper. 
The  objections  on  the  ground  of  interest  do  not  apply,  as  in 
ordinary  cases.  The  relation  between  a  testator  and  his 
legatee,  is  not  the  same  as  that  which  usually  exists  between 
parties  litigating  adverse  claims,  andj  therefore,  may  admit 
of  a  greater  latitude  of  proof.  But  the  acts  of  a  testator,  thus 
to  affect  a  legatee,  ought  always  to  be  express  and  unequivo- 
cal, and  not  liable  to  d)ubifal  or  uncertain  construction. 
They  are  not  so  in  the  present  case. 

If  thfi  transfer  of  the  debt,  in  the  manner  alleged,  had  been 
satisfactorily  proved,  I  think  there  would  be  a  sufficient  con- 
sideration to  support  the  assumpsit^  on  the  part  of  J.  Rickets. 
By  cancelling  the  bonds  due  from  other  persons,  the  testator 
destroyed  his  right  of  action,  and  was  deprived  of  his  remedy 
against  them,  and  an  injury  or  deprivation  of  right  to  one 
party^  as  Avell  as  a  benefit  to  the  other,  is  equilly  a  good  con- 
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sideratioQ  for  a  promise.  For  the  want  of  this  proof,  I  am 
or  opinion,  that  the  set-off  cannot  be  allowed,  and  the  plain- 
tiff must  hare  judgment. 

Benson,  J.  and  Lewis,  J.  were  of  the  same  opinion. 

Eknt,  J.    The  evidence  having  been  refused  at  the  trial, 
the  question  is,  now,  whether  it  was  competent  proof? 

It  is  an  established  rule,  in  the  court  of  equity,  that  if  a 
testator  grant  a  legacy  to  his  debtor,  the  debt  is  not  thereby 
released,  and  that  if  a  legatee  sue  for  his  legacy,  the  execu- 
tor may  deduct  from  his  legacy  the  amount  of  (he  debt. 
(Mosely,  300.  Oas.  temp.  Talbot,  210.  3  Bro.  O.  O.  1 10.) 
But  the  indorsement  on  the  bonds,  cannot  be  regarded  as 
a  debt,  or  as  evidence  of  any  assumption  by  the 
^plaintiff  The  plaintiff  had  no  interest  or  concern  in  [*101] 
the  bond-s  and  no  other  charge  or  demand  appears  to 
have  existed  against  him.  The  act  of  the  testator,  in  making 
the  indorsements,  is  no  foundation  for  a  suit  against  the 
plaintiff,  at  law  or  in  equity.  Shall  it  therefore  go  to  defeat 
or  impair  the  legacy  ? 

The  general  disposition  of  the  equity  courts,  is  in  favor  of 
theefficacy  and  absolute  nature  of  legacies.  A  legacy  natur^ 
ally  implies  bounty  or  benevolenc  %  and  it  is,  prima  faciei 
to  be  presumed  absolute.  (Mosely,  300.  3  Aik'yns,  97.  1 
Brown's  Civil  Law,  304.)  The-  courts,  accordingly,  lean 
against  considering  a  legacy  as  payment,  even  of  a  debt,  for 
as  far  as  a  legacy  is  applied  to  pay  a  debt,  so  far  it  is  no  iega-^ 
cy.  It  is  making  it  a  payment,  instead  of  a  gift.  (1  P. 
Wms.  299,  403.  1  S^ilk.  155.  3  Woodd.  538.  1  Bro.  O. 
C.  129.  2  Fonb.  320.)  It  is  with  the  like  disposition,  that 
the  rule  has  been  adopted,  that  where  the  same  sum  is  re« 
peated  to  a  legatee  in  a  codicil,  that  was  in  the  will;  he  shall 
prima  facie,he  entitled  to  both  sums.  (1  Bro.  C.  0.  391, 
2  H.  Black.  213.  1  Vesey,  jun.  472.  1  Brown's  Civil  Law, 
304.) 

In  the  present  case,  if  the  indorsements  be  admitted  as  a 
competent  set-off  against  the  legacy,  it  will  be  rendering  the 
legacy  no  legacy,  to  the  amount  of  the  indorsements.    To 
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place  this  objection  in  a  stronger  light :  Suppose  A.  gi^es 
1000  dollars  to  B.  by  will,  and  when  B.  comes  to  demand 
the  gift,  the  executor,  to  repel  it,  produces  a  memorandum 
in  the  hand-writing  of  A.  found  among  his  papers,  charging 
B.  with  a  debt  of  1000  dollars,  if  that  memorandum  was 
to  be  considered  as  competent  to  extinguish  the  legacy,  B. 
might  well  say,  the  legacy  was  vox  et  prelerea  nihil.  With- 
out the  legacy,  the  memorandum  was  a  nullily.  With  the 
memorandum,  the  legacy  becomes  null.  B.  is  left  in  the 
same  state,  exactly,  as  if  no  will  had  been  made.  This  is 
certainly  repugnant  to  the  ancient  and  sound  maxims  of  in- 
terpretation.     Verba  debent  intelligi  cum  effectu.     Utile 

per  inutile  non  vitiatur. 
[*1Q2]        *The  position  is  altogether  new,  that  a  demand, 
valid  in  law,  can  be  repelled  by  a  counter  demand 
which  cannot  support  a  suit,  either  at  law  or  in  equity. 

The  rational  doctrine  of  set-off,  was  introduced  from  the 
civil  law,  to  prevent  circuity  of  action,  and  not  to  giveeffica- 
jcy  to  claims  which  had  none  before. 

The  indorsements  on  the  bonds  have  no  connection  with 
the  will,  and  cannot  therefore  be  reached  by  the  rule,  that 
one  declaration  or  act  is  to  be  construed  or  explained  by 
another. 

Nor  do  I  see  that  it  will -tend  to  promote  truth  or  justice, 
to  admit  the  naked  declarations  of  a  testator,  in  a  case  totally 
detached  from  his  will,  and  which  would  otherwise  be  of 
no  avail  or  consideration  in  law,  to  defeat  or  control  the  pro- 
visions of  an  instrument,  which  the  law  has  generally  taken 
care  to  secure,  by  very  minute  regulations.  I  am  of  opinion, 
therefore,  that  the  evidence  offered  was  incompetent. 

Lansing,  Ch.  J.  not  having  heard  the  argument  in  the 
cause,  gave  no  opinion. 

Judgment  for  the  plaintiffs.(a) 

(a)  "  Where  a  maa  ii  iodebled,  either  in  the  common  way,  to  a  •tranger; 
or  to  a  wife,  on  account  of  having  retained  her  pin-money  ;  a  child,  on  ac- 
count of  havinjT  received  and  retained  his  legacy ;  a  lervant,  for  wage*  ;  or 
M  executor  or  trustee,  or  for  an  annuity,  &c.  la  such  and  tl^e  like  cases,  if 
the  debtor  bequeath  a  legacy  to  his  creditor,  ia  a  ticunt  equal  to,  or  greater 
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Brooks  against  Patt£rson.(£) 

An  aitorikey  of  thb  touH  wbo  had  ceased  to  practice  for  a  yetfr,  and  htA  en" 
tend  the  army  of  the  United  States,  was  held  to  have  lost  his  privilege. 

This  was  an  action  of  assumpsit.  The  declaration  was 
on  a  promissory  note  made  by  the  defendant. 

The  defendant  pleaded,  that  at  the  time  of  exhibiting  the 
bill,  be  was  one  of  the  attorneys  of  thi  cour  ,  and  is  still 
an  acting  attorney,  and  that  attorneys  are  not,  by  custom,  to 
answer  any  bill  exhibited  against  them,  as  in  custody  of 

than  the  deht,  and  fall  as  benefieial  in  other  respects,  it  shall,  if  no  contrary 
intention  appear,  be  presnmed  to  be  given  in  satisfeetion  of  the  debt.  Under 
what  eirenoistanees  this  presumption  will  arise,  nee  Motb.  Free.  Ev.  108,  €t 
9eq,  2  Story's  Eq.  378.  See  also  WiUianu  ▼.  Crary,  5  Cowen,  368.  4 
Wend  443,  S.  C.-  Masaey  y.  Learning,  4  Dall.  123.  Owinga'  exWa  r, 
Owimga,  1  Harr  &  Gill,  484.  Ladmm  ▼.  Ward,  1  Dees.  Eq.  R.  314.  Guig* 
flMrtf  r.  Mayramtf  4  id.  614.  SeoiVa  exV  y.  Oabome'a  ex'r,  2  Mnnf.  413. 
SiTMg  y.  WiUiawu,  12  Mass.  R.  390.  Byrne  v.  Byrne,  3  Serg.  &  Rawie,  54» 
60.  MMeran'e  ex*re  v.  GilUepie,  12  Wend.  349.  Keely  y.  Keely'e  exWe, 
6  Rand.  176.  Clarke  v.  Bogardua,  12  Wend.  67.  Rieketa  y.  Livingatorr, 
2  Johns.  Cas.  98.  Fbater  y.  Evana,  6  Sim.  15.  8eott*ae:^r  y.  Oabome*a  ex*r, 
9  MonH  413.  With  regard  to  parol  eyidenee  in  elucidation  of  the  testator's 
intention,  it  seems  now  to  be  folly  established,  notwithstanding  Lord  Talbot's 
objection  in  FowUr  y.  Fewler,  3  P.  Wms.  354,  that  snch  eyidenee  is  alike  ad- 
mivible,  for  the  purpose  of  repelling,  or,  when  contradicted,  of  corroborating 
the  legal  implication.  Cutkhert  y.  Peacock,  2  Tern.  593 ;  1  Salh.  155,  S.  C. 
FeU  y.  herd  Somera,  6  Yea  324-^  WaUaee  y.  Lord  Fomfret,  H  id.  542, 
547,  ei  acq.  And  see  the  cases  wfra,  pi.  5,  as  to  parol  eyidenee  on  the  sab« 
ject  of  purchases,  deyises,  &c. ;  in  performance  or  satisfaction  of  coyenants 
in  family  settlements,  &c. ;  also  Williama  y.  Crary,  4  Wend.  443.  In  the 
ease  last  cited,  the  supreme  court  of  New  Vork  went  not  only  the  length  of 
the  English  eases,  in  reeeiying  parol  eyidenee  as  to  all  the  extrinsic  cireom- 
Btanoee  calculated  to  raise  the  presumption  ;  but  they  appear  to  have  raceiy- 
ed  and  acted  upon  evidence  of  a  conyersation  between  the  testator  and  the 
legatee,  to  raise  the  presumption  in  the  first  instance.  4  Wend.  449  to  452. 
See  also  Clarke  y.  Bogmrdua,  12  Wend.  67.  The  doctrine  of  the  constructive 
sstisfaetion  of  a  debt,  by  advancing  a  marriage  portion  to  the  creditor,  seems 
to  depend  on  the  same  pr  neiple.  Chidley  y.  Lee,  Free.  Cha.  228,  overruled 
m  McDowell  y.  Halfpenny,  2  Vem.  484.  Wood  y.  Briant,  2  Atk.  521,  522. 
Seed  y.  Bradford,  I  Yes.  sen.  501,  Ckaoe  y.  Farnin<,  18  Yes.  8."  Cowen  4» 
Hill^l  Notes  to  1  PhilL  Ev.  1493. 
t4;&C.,  C.C.133. 
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the  sheriff,  but  ouly  lo  bills  exhibited  against  themi 
[•  i03]    *as  attorne]rs,  and  concluded  by  praying  judgment,  if 
he  ought  to  answer. 

The  plaintiff  replied,  that  the  defendant  had,  for  one  year 
before  exhibiting  the  bill,  6cc,  ceased  to  practice  as  an  at- 
torney, and  for  that  time  had  been,  and  yet  was,  a  captain  in 
the  army  of  the  United  Sta^s.  To  this  replication  there 
was  a  demurrer  and  joinder. 

Munro,  for  the  plaintiff. 

JRikeTf  for  the  defendant 

Per  Curiam.  If  an  attorney  ceases  to  practice  for  a  year, 
not  in  consequence  of  any  temporary  absence  or  avocation, 
but  by  betaking;  himself  to  a  profession  or  business,  incom- 
patible with  his  practice  as  an  attorney,  the  reason  of  his 
privilege  ceases.  Attendance  is  the  ground  and  foundation 
of  the  privilege.  The  object  is,  that  attorneys  may  not  be 
drawn  into  other  courts,  or  to  other  business,  to  the  injury 
of  the  suitors.  (See  2  Wils.  231,  232.  4  Burr.  2113,  ice. 
lYent.  1.  2Lutw.  1664.)  The  privilege  is  that  of  the 
court,  for  the  sake  of  public  justice,  and  is  not  intended  as  an 
accommodation  to  the  individual.  Here  it  ap|)ears  npon  the 
record,  that  the  defendant  had  become  an  officer  in  the  army, 
and  had  ceased  to  practice  for  a  year. 

It  would  be  inconvenient,  and  an  abuse  of  the  end  of 
privilege,  to  allow  it  in  this  ease,  notwithstanding  the 
name  o(  the  defendant  still  remains  on  the  rolls  of  the 
court. 

We  are  of  opinion,  therefore,  that  judgment  must  be  ren- 
dered for  the  plaintiff. 

Judgment  for  the  plaintiff.(o) 

(a)  Gnh.  Prte.  2d  ed.  38.  la  Ogden  t.  Hugkea,  2  SoatbaH,  718,  it  wai 
4eoidKl  that  mn  attorney  m  privileged  from  arreft,  onlen  hit  privilege  be  taken 
mwmj  by  rale,  tliongh  be  do  not  ahow  tiiat  he  hai  noted  m  ntloniey  within  • 
year.    See  howeveri  3  Coweni  22. 
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•Philips  against  pECK.(a)  [*104] 

WImto  Um  demandant  in  a  real  action,  enten  into  a  etipnlation  to  try  the 
canae,  or  be'nonsaited,  he  must  pay  the  costs  of  the  last  circuit  or  sit* 
tiog8»  in  the  same  manner  as  plainttflSs  in  other  causes,  for  not  proceeding  to 
Uial. 

In  eases  where  relief  is  discretionary,  the  court  may  impose  costS)  and  in  such 
eases  these  do  not  depend  on  any  statute,  but  upon  the  equity  and  discre- 
tioB  of  the  court. 

This  was  an  action  on  a  writ  of  right.  The  tenant  movr 
ed  the  usual  rule  against  the  demandant,  for  judgment  as  in 
cases  of  nonsuit,  for  not  proceeding  to  trial,  at  the  last  cir- 
cuit. The  demandant  entered  into  the  usual  stipulation, 
and  the  question  was,  whether  he  should  pay  the  costs  of 
the  circuit. 

Hwrison^  for  the  demandant. 

P.  W.  Radcliffy  for  the  tenant. 

Per  Curiam.  It  is  a  long  established  rule  of  law,  that  the 
demandant,  in  a  real  action,  neither  recovers,  nor  pays  costs, 
because  he  recovers  no  damages ;  (10  Co.  116 ;  1  H.  Bl.  11, 
12 ;  7  Term  Rep.  268;)  and  therefore,  although  he  is  liable 
to  judgment,  as  in  cases  of  nonsuit,  for  not  proceeding  to 
trial,  yet  in  that  case,  he  pays  no  costs,  because  the  act  only 
gives  costs  in  cases  where  the  plaintiff,  upon  nonsuit,  would 
be  entitled  to  them.  (2  Black.  Rep.  1093;  1  B.  &  P.  104.) 
But,  in  many  cases,  the  courts  interpose  and  relieve  upon 
certain  terms,  which  they,  in  their  discretion,  may  impose. 
One  of  these  usual  terms,  is  the  payment  of  costs.  Costs, 
in  such  cases,  do  not  depend  upon  any  statute,  but  upon  the 
equity  and  discretion  of  the  court. 

Putting  off  a  trial,  for  the  absence  of  a  witness,  is  an  ia^ 
stance  of  costs  being  imposed,  as  a  consideration  of  the  rule, 
(1  Salk.  38,)  and  no  doubt,  a  tenant,  in  a  writ  of  right  would 
be  obliged  to  comply  with  the  consideration,  as  he  is,  equal- 
ly with  any  othfsr  defendant,  within  the  equity  of  the  rule. 
The  case  of  amendments^  (2  Cromp.  458,)  may  be  mentioned 

(a)  &  C  C.  C.  112. 
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as  another  instaoce  of  costs  being  imposed,  as  a  condition  of 
the  favor,  and  to  which  the  party  applying  must  conform 
whether  he  be  party  to  a  real  or  personal  action. 

The  present  case  is  of  a  similar  kind.  It  is  not  long  sincci 
that  the  court  adopted  the  rule  not  to  nonsuit  for  the  first 
default,  in  not  proceeding  lo  trial,  according  to  the 
[*105]  ^course  of  the  court,  provided,  the  plainiiff  would  stip- 
ulate to  try  the  cause  at  the  next  circuit,  or  be  non- 
suited.   (See  2  H.  B1.119.     1  Bos.  &  Pull.  38.) 

But  the  payment  of  costs,  for  not  proceeding  to  trial,  was 
very  soon  added,  as  an  equitable  condition  of  the  indulgence 
until  another  circuit ;  and  the  payment  of  costs,  for  the  de- 
fault nt  the  preceding  circuit,  and  of  the  motion;  fs  now  con- 
sideied  as  a  matter  of  course. 

We  are  of  opinion  therefore,  that  the  demandant  can  only 
be  admitted  to  his  stipulation,  upon  the  usual  terms  of  pay- 
ment of  costs ;  and  that  he  ought  to  pay  them,  otherwise 
judgment  may  be  entered  against  him,  as  iu  cases  of  nonsuit, 
nunc  pro  tune. 


Campbell,  Assignee,  dcc«  against  GROVE.(a) 

Where  a  party  agreed  to  stay  proceediogt  ia  a  bail-bond  rait,  on  payment  of 
cocti,  the  original  rait  having  been  settled,  and  the  defendant  neglecting  to 

-  pay  the  eocts,the  plaintiff  proceeded  in  the  bail-bond  sait,  the  court  refneed 
to  Mt  aaide  the  proceeding!,  as  the  plaintiff  had  no  other  way  to  obtain  his 


Counter  affidavits  may  be  read  to  oppose  a  motion,  though  copies  have  not 

been  senred. 
Bat  supplementary  affidavits,  in  support  of  a  motion,  cannot  be  read. 

Ten  Broeck  moved  to  set  aside  the  proceedings  on  the 
bail-bond  in  this  cause,  on  the  ground  that  the  plaintiff  had 
settled  with  the  defendant  in  the  original  cause,  before  the 
commencement  of  this  suit,  and  had  directed  the  attorney 

(a)S.C.,C.C.113. 
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to  Stay  proceedings,  but  who   had,  notwithstanding,  pro- 
ceeded. 

Emott  produced  counter  affidavits,  which  were  objected 
to,  because  the  defendant  had  not  been  made  acquainted  with 
their  contents,  previous  to  their  being  read  in  court,  but  the 
objection  was  overruled.  It  appear  that  the  original  cause  was 
commenced  in  July  vacation,  1797 ;  that  in  November,  an 
accommodation  was  made  between  the  parties,  and  the  plain* 
tiff  then  directed  the  proceedings  to  be  stayed,  on  payment 
of  costs.  The  costs  remaining  unpaid,  a  suit  was 
instiiuted  on  the  bail-bond,  in  April  ''vacation,  1799,  [*106] 
and  the  defendant  put  in  a  plea  of  non  est  factum^ 
in  October  vacation  following. 

Ten  Broeck,  in  reply,  offered  couniex-supplementary  affi- 
davits, but  the  Court  would  not  suffer  them  to  be  read;  ob- 
serving, that  a  party  can  never  support  his  motion  by  any 
affidavits  but  those  on  which  he  originally  grounds  it. 

Per  Curiam.  The  defendant  must  take  nothing  by  his 
motion.  The  attorney  had  no  other  way  of  compelling  the 
payment  of  his  costs,  than  by  the  suit  on  the  bail-bond.  Be- 
sides, the  defendant  has  suffered  such  a  length  of  time  to 
elapse,  that  we  would  not  now  relieve,  if  there  had  beea 
originally  just  grounds  for  such  interference. 

Rule  refused.(a) 


Jackson,  ex  dem.  Tan  Alen,  against  Yischer  and 
others. 

Id  ejeetmsiit,  the  tenaat  mail  plead  at  the  time  he  lisrna  the  coaeent  riile. 
A  defaalt  Tor  want  of  a  plea,  miut  be  entered  ajainst  the  eaaaal  ejeetoft 
not  the  tenant. 

Ten  Broeck  moved  to  set  aside  a  default  entered  against 
the  tenant  for  not  pleading. 

(«)  Grab.  Prae.  2ded.  678.  Bergtn  «f  al  v.  Boerum,  3  Caiaea,  95S.    Clark 
V.  FnH,  3  id.  135.    WUeox  t.  HowUnd,  6  Cowen,  576. 
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In  re  Caacadea. 

It  appeared  that  the  consent  rules  were  entered  into,  and 
a  new  declaration  delivered,  but  no  plea  having  been  filed, 
a  judgment  was  entered  by  default  against  the  tenant. 
Emottf  contra. 

Per  Curiam.    Although  at  the  time  of  signing  the  rule, 

the  plea  ought  to  have  been  put  in,  yet  the  entering 

[*107]    the  default  *in  this  manner  was  improper.  It  should 

have  been  against  the  casual  ejector^  according  to 

the  terms  of  the  consent  rule.    There  can  be  no  judgment  by 

default  against  the  tenant. 

Rule  granted.(a) 


In  the  Matter  of  Cascaden,  an  Absconding  Debtor.(6) 

The  tnntaet  of  an  absent  or  abaeonding  debtor,  may  be  eompelled  to  acooant 
an  Uia  motion  of  tha  dabtor»  as  well  as  of  Uia  creditors. 

Metcalf,  in  behalf  of  the  debtor,  moved  that  the  trustees 
be  laid  under  a  rule  to  report  within  eight  days. 

Per  Curiam.  The  debtor,  as  well  as  his  creditors,  has  an 
interest  in  the  account,  to  be  rendered  by  his  trustees,  and 
they  are  to  account  on  the  application  of  the  debtor,  or  cre- 
ditors. The  chief  justice  having  reported  the  proceedings 
before  him,  the  court  is  in  possession  of  the  cause. 

Let  there  be  a  rule  that  the  trustees  report  within  eight 
days  after  service  of  a  copy  of  such  rule.(c) 

(s)  Grab.  Prac  2d  ed.  333,  et  a$q, 
(&>S.C.,aC.116. 

(s)  The  trostees  are  eonsidsred  as  the  agents  of  all  parties.  Cox  r.  Piere$, 
7  Johns,  398, 
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GoRHAM  against  Lanstkg  and  Doe. 

If  %  iMfty  wants  tima  to  plead,  be  moat  apply  to  a  judge  for  that  puipoaa.  In 
an  application  to  aet  aaide  a  default  for  not  pleading,  bail  are  not  entitled 
to  any  peculiar  indulgence. 

Foot  moved  to  set  aside  .the  default  entered  lu  this  cause, 
upon  an  affidavit  of  merits,  and  that  the  omission  to  plead 
was  occasioned  by  urgent  business.  He  stated  that  it  was  a 
case  of  bail,  and  was  therefore  to  be  considered  as  one  which 
was  entitled  to  the  grace  of  the  court. 

Lush^  contra,  read  counter-affidavits,  as  to  the  merits. 

^Per  (Curiam.  If  a  party  wants  more  time  to  [*108] 
plead,  he  must  apply  to  a  judge,  at  his  chambers,  to 
enlarge  the  rule.  This,  is  stated  to  be  an  application  in  fa? 
vor  of  bail,  but  it  should  be  remembered,  that  the  cases 
of  bail  to  which  the  court  are  particularly  indulgent,  are 
where  bail  wants  time  to  surrender  the  principal,  but  here 
he  comes  to  defend  the  suit,  and  therefore  stands  in  the  samo 
situation  with  any  other  defendant. 

Motion  denied. 


Van  Patten  against  OuDERKiRK.(a) 

A  joatice  cannot  move  to  quash  a  certiorari  directed  to  him.  He  muat  obey 
it  at  bia  peril ;  and  return  what  ii  legally  required  of  him,  and  take  no  no- 
tiea  of  what  be  ia  not  bound  by  law  to  return. 

On  certiorari^  from  a  justice's  court. 

Emottj  in  behalf  of  the  justice,  moved  to  quash  the  writ, 
because  it  required  him,  among  other  things,  to  return  the 
teetimmy*  It  was  admitted  that  no  notice  had  been  given 
to  the  opposite  party,  but  it  was  contended  that  none  was 
necessary. 

Ca)S.C.,C.C.  118. 
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Pfitfter  ▼.  GillMpie. 


Per  Curiam.  This  writ  is  the  right  of  the  party  who 
takes  it  out,  and  the  justice  is  bound  to  obey  it,  at  his  peril. 
If  he  is  not  a  parly,  it*does  not  lie  with  him  to  move  that  the 
writ  should  be  quashed.  He  is  not  however  bound  to  re- 
turn any  thing,  but  what  can  legally  ^oe  required  of  him, 
notwithstanding  the  command  expressed  in  the  writ.  In  this 
case  he  ought  to  return  all  but  the  testimony  ;  he  need  take 
no  notice  of  that  part  of  the  precept  which  enjoins  him  to 
seturn  that. 

Rule  refused. 


[•109]    *Pfister  and  M'Comb  against  GiLLESPiE.(a) 

The  attorney  it  not  booDd  to  filt  ■eeority  for  eosti,  where  one  of  the  plaintiflSi 
xesidef  in  the  etate,  thoagh  he  may  be  ineolTent. 

Pendleton,  in  behalf  of  the  defendant,  moved  that  the 
plaintiffs  file  security  for  costs,  before  they  be  allowed  to  pro- 
ceed in  the  suit.  He  read  an  affidavit,  stating  that  one  of  the 
plaintiffs  had  removed  to  New  Jersey,  since  the  commence- 
ment of  the  suit,  and  that  the  other  was  confined  in  jail  for 
debt ;  and  further,  that  the  defendant  was  informed  and  be- 
lieved, that  the  cause  of  action  was  assigned. 

B.  Livingston^  contra. 

Per  Curiam.  It  is  sufficient  that  one  of  the  plaintiffs  re- 
sides within  the  reach  of  the  process  of  the  coart ;  we  can 
take  no  notice  whether  he  is  insolvent  or  not.  And  as  to 
the  assignment,  the  defendant  has  nothing  to  do  with  it.  (1 
H.  Bl.  f06.    2H.  B1.27.) 

Motion  denied.(i) 

<a)S.C.C.C.  119. 

(6)  By  the  ReTieed  Statutes  of  New  York,  when  a  rait  shall  be  commenced 
in  any  coart,  1.  for  a  plaiatiflf  not  residing  within  the  jurisdiction  of  such 
court,  or  for  several  plaintift,  who  are  all  non-resident :  or,  3.  for,  or  in  the 
name  of,  the  trustees  of  any  dchtor :  or  3.  for,  or  in  the  name  of  any  person  be- 
ing insolvent,  who  shall  have  been  discharged  from  his  debts,  or  whose  penon 
shall  have  been  exonerated  from  imprisooment  pursuant  to  any  law,  for  the 
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Akdrews  against  ANDREW8.(a) 

When  a  wHoaOTrefiwef  U  obey  a  sBlpmum,  which  hai  been  regvhkriy  eerred 
vpoD  him,  the  court  will  gnat  an  atiaebraent  agaiBtt  biin,  m  the  fint  m" 
■tanoe. 

Ten  Broeck  moyed  for  an  atfacbment  absolute  against  a 
witness,  on  an  affidavit  that  he  was  regularly  summoned^ 
and  money  tendered  him  for  his  expenses,  which  he  did  not 
object  to  for  its  insufficiency,  but  positively  refused  to  at- 
tend. 

*Per  Curiam.  Here  is  a  strong  case  of  palpable  [•llO] 
contempt,  and,  therefore,  the  court  will  award  an  at- 
tachment in  the  first  instance.  (1  Str.  1160.  1  Hen.  Black. 
49.)  The  sum  of  money  tendered  may,  or  may  not,  have 
been  adequate,  but  as  the  witness  did  not  object  to  it,  at  the 
time,  it  is  to  be  considered  sufficient. 

Rule  granted.(6) 

eolleetion  of  any  debt,  contracted  before  the  aMtgrnment  of  bis  ettate :  or  4. 
ler,  or  in  the  name  of  any  penon  committed  in  execution  for  a  crime :  or  5. 
in  the  name  of  any  infaot,  whoee  next  friend  has  not  given  eecurity  for  coets, 
the  defendant  may  require  aoch  plaintiff,  to  file  eecurity  for  the  payment  of 
the  eoete  that  may  be  incurred  by  the  defendant,  in  such  suit  or  proceeding  ; 
2  Rer.  Btat  030,  eec.  1 ;  and  if,  after  the  commencement  of  a  suit,  the  plain- 
tiff shall  become  a  non-resident,  or  all  the  plaintifls  shall  become  non-resideni 
or  insol?ent,  and  be  discharged  or  exonerated  as  aforeeaid,  or  be  sentenced 
to  the  state  prison  for  any  torm,  less  than  for  life,  the  defendant  may  require 
such  security  to  be  filed.  Ibid,  sec  3.  See  Grab.  Pracr  3d  ed.  505,  el  aeq.  ; 
also  1  U.  S.  Digest,  tit  Costs,  VIIL 

(a)  8.  C,  C.  C.  119. 

(k)  In  New  York  and  Virginia,  it  has  been  decided  that  if  a  witness  merely 
iimhty  a  -subpoena,  the  court  will  in  the  first  instance  grant  a  rule  to  show 
cause,  dec  Jaekeon  y.  jlfunn,  3  Catnes,  93.  Morria  ▼.  Creel,  1  Vir.  Cas.  333. 
If  however  the  witness  refuses  to  obey  the  subpcBua,  the  court  will  proceed  at 
once  by  attachment  Principal  Case.  The  U.  S.  North.  Dist  Court  follows 
the  New  York  practice.  Conkling*s  Pr.  365.  Cowen  &  Hill's  Notes  to  1 
Phill.  £v.  5U.  But  to  authorize  an  attachment  the  auhpmna  must  have  been 
strictly  senred.  State  t.  TrumhuUt  1  Southard,  139.  UniUd  StaUer.  Cald^ 
well,  3  Dallas,  334 ;  (unless  the  witness  by  his  act  has  dispensed  with  such 
ssrrice ;  Peril  y.  Strame,  1  Yeates,  303  ;)  upon  a  material  witness ;  Trial  of 
SwUth  and  Ogden  ;  (though  this  will  be  inferred  unless  circumstances  raise  a 
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Jackson,  ex  dem.  Quackekboss,  against  Woodward.(c) 

In  ojeetmeDt,  si^togthe  consent  nileo,  delivering  a  new  deelarattmi,  patting 
in  common  bail  and  filing  a  plea  are  all  Bmnltaoeone  acta.  And  if  the  te- 
nant neglects  to  file  the  plea  iuMtantert  defaalt  may  be  entered  against  the 
eatual  ejector. 

It  appeared  that  the  plaintiff's  attorney,  at  the  time  of  de- 
livering a  new  declaration,  after  the  consent  rules  were  ex- 
changed, not  having  received  a  plea,  entered  a  rule  in  the 
cause  ugainst  the  tenant^  to  plead  in  twenty  days ;  which 
not  being  done,  he  proceeded  to  enter  a  default  against  the 
casual  ejector. 

Emott  now  moved  to  set  aside  this  default,  for  irregu- 
larity. 

QuackenbosSf  contra. 

Per  Curiam.  The  entry  of  the  default  in  this  manneri 
was  certainly  irregular.  No  rule  could  be  entered  against 
the  casual  ejector^  in  a  cause  entitled  against  the*  tenant. 
The  signing  the  consent  rule,  delivering  a  new  declaration, 
putting  in  common  bail,  and  filing  a  plea,  are  all  simulta- 
neous acts ;  should  the  tenant,  therefore,  neglect  to  file  his 
plea,  instanter^  he  is  to  be  considered  as  not  appearing  in  the 
suit,  and  then  a  default  is  to  be  entered  against  the  casual 
ejector.  But  the  default  against  the  casual  ejector  has  been 
taken  under  the  first  rule  at  the  return  of  the  writ,  and  not 
in  consequence  of  any  new  rule. 

Rule  granted.(c2) 

presamption  to  the  contrary,  in  which  case  the  conrt  will  require  an  affidavit 
Trial  of  Smith  and  Ogden) 

The  object  of  the  attachment  is  not  the  redress  of  the  party  injured  ;  State 
T.  Nixon,  Wright,  763  ;  but  solely  the  punishraeot  of  the  contempt,  id.  Where 
therefore  it  appeared  that  witnesses,  against  whom  an  attachment  had  issued 
for  disobedience  to  a  subposaa,  had  been  so  much  indisposed  as  to  be  incapa- 
ble of  attending,  they  were  discharged,  and  the  costs  of  the  attachment  di- 
rected to  abide  the  event  of  the  suit.  Butcher  t.  Coate,  1  Dall.  340.  Sea 
also  Grab.  Prac.  2d  ed.  267.    Cowen  &  Hill's  Notes,  ut  tup. 

(c)S.C.,C.  C.  120. 

(d)  See  Tillinghast*s  Adams  on  Ejectment,  Hogan's  ed.  1846,  247,  270. 
Jaeheonf  t»  dem.  Van  Alen,  t.  Viecher,  eupra,  106.  S.  C,  C.  C.  116. 
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Kiiapp  T.  Mead. 

WHEATorr  against  Slosson.  [*^llj 

Ib  an  aetion  of  a$9umptit^  the  venue  will  not  be  ohanfj^d  on  the  general  affi* 
darit. 

Ten  Brobck  moved  to  change  the  vehue^  on  an  affidavit| 
that  the  cause  of  action  arose  out  of  the  county. 

Emoiif  contra,  objected,  that  this  being  an  action  for 
Inoney  had  and  receired,  a  general  affidavit  was  not  sufficient* 

Per  Curiam.  It  has  already  been  decided,  that  in  as- 
sumpsUy  where  the  count  is  general,  the  court  will  never 
change  the  venue  on  a  general  affidavit  To  entitle  the  de- 
fendant to  prevail  in  his  motion,  the  affidavit  must  be  special, 
that  is,  it  must  state,  that  the  defendant  has  reason  to  believe, 
that  special  matter  is  intended  to  be  given  in  evidence, 
enumerate  the  particulars,  and  declare  that  it  arose  in  the 
coanty  to  which  he  would  remove  the  cause,  aud  not  else* 
where. 

Motion  denied.(a) 


Knapp  against  MfiAi}.(ft) 

A  trial  by  neoid  to  to  be  brought  on  by  motion,  jramiant  to  a  notice  of  fonf 
daya,  as  in  other  speoial  motions. 

This  being  the  day  assigned  for  the  trial  by  the  record) 
on  which  this  suit  was  brought| 

Beers  now  moved  to  bring  it  on,  but  it  was  objected  in  be- 
half of  the  defendant,  that  there  ought  to  have  been  a  regular 
notice  of  trial,  of  eight  da3r9,  as  in  other  cases,  which  had  not 
been  given. 

*The  oouit  took  time  to  consider  how  the  practice  [*112] 
ought  to  be  settled. 

Per  Curiam*    The  trial  by  record  must,  hereafter,  always 

(<0  See  note  (^  to  BentUy  t.  Werner,  eupra,  tol.  1,  p.  241  $  alio  Grab*  Fratf 
2ded.561ef  M^.;  3  R«Y<St«t.409,  $3. 
(4)&C.,C.C.  133. 
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Swift  T.  Lmngston* 

come  on  by  motioiii  paisuant  to  a  notice  of  four  days,  instead 
<^  tbe  old  practice  of  assigning  a  time,  which  the  present 
rules  render  U8ele8s.(c) 


Swift  against  LiviNG8T0N.(a) 

Tbe  Umtmi  in  a  writ  of  right,  may  be  eaUed  on  the  lint  day  of  the  tenn*  aad 
hii  defanlt  entered  for  hie  non-appearanee,  and  if  he  doee  not  appear,  on 
the  quarto  diefott,  and  excuse  hie  default,  he  will  be  nonsuited. 

Emott,  for  the  tenant  in  a  writ  of  right,  moved  on  the  first 
day  of  the  term,  that  the  demandant  be  called,  and  that  his 
default  be  entered  for  his  non-appearance ; 

And  this  being  the  qtiorto  die  post,  he  again  mored,  that 
the  demandant  be  called  to  appear,  and  excuse  his  default, 
or  that  he  be  nonsuited.   (Yin.  Abr.  436, 9, 10,  and  439, 19.) 

Scotij  contra. 

Per  Curiam.  In  the  case  of  Clobery  v.  The  Bishop  qf 
ExoUj  (Carthew,  173,)  it  was  decided,  that  the  tenant,  in  a 
writ  of  right,  is  only  demandable  on  the  quarto  die  post  ; 
but  that  the  demandant  is  liable  to  be  called  on  the  primo 
die  placitij  and  in  case  of  non-appearance  his  default  may 
be  entered,  which,  if  he  does  not  appear  and  excuse,  on  the 
quarto  die  post ^  he  is  liable  to  a  nonsuit  (Co.  Litt.  139,  b.) 
At  common  law,  on  every  continuance  or  day  given,  at  or 
before  judgment,  the  plaintiff  or  demandant  might  have  been 
nonsuited ;  and  before  the  stat.  of  Henry  IT.  after  verdict, 
if  the  court  gave  a  day  to  be  advised,  at  that  day 
[*113]  'plaintiff  was  demandable,  and,  therefore,  might  have 
been  nonsuited,  if  he  did  not  then  appear ;  but  that 
is  remedied  by  our  statute.  After  an  award  to  answer,  how- 
ever, or  a  demurrer  in  law  joined,  the  plaintiff  for  not  ap- 

(e)  Trial  by  record  was  a  non-enumerated  motion ;  MeKenxU  y.  Wikotif 
3  Caines,  385 ;  and  brouj^ht  on  by  motion  pursuant  to  a  notice  of  four  days ; 
principal  case ;  Manhattan  Co*  ▼.  Herbert,  1  Caines,  6;  but  it  is  abolished  by 
the  Revised  Statutes  of  New  York ;  yol.  3,  p.  331,  §  4, 2d  ed. 

(a)8.C.,C.C.lS9. 
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'M'Kimtry  y.  EdwftnJB. 

pearing  shall  still  be  nonsuit,  for  he  is  not  helped  by  the 
statute. 

Judgment  of  nonsuit.(6) 


IfKiNSTRY  against  Edwards .(c) 

A  dofiralt  for  not  pleadinsr,  will  be  sot  aside  on  an  affidavit  of  merits,  if  the 
defendant  also  showa  a  aatiafaetoiy  ezooae  for  not  pleading. 

On  a  motion  to  set  aside  the  default,  and  that  the  defen- 
dant have  leave  to  plead,  on  the  sole  ground  that  he  had 
merits,  the  plaintiff  not  having  lost  a  trial. 

Per  Curiam,  When  a  party  swears  to  merits,  the  court 
will  strongly  iodine  to  let  him  in,  but  he  must  be  able  to 
su^;est  some  excuse  for  not  having  pleaded,  such,  perhaps, 
as  accident  or  inadvertence.  Here  the  defendant  does  not 
attempt  to  give  any  reason  at  all,  and,  therefore,  he  must^take 
nothing  by  his  motion. 

Rule  refused.(cl) 

(4)  See  n.  (a)  to  Hai>u$  ▼.  Budd,  wupra,  vol.  1,  p.  335. 

(e)  S.  C,  C.  C.  134. 

(d)  **  Where  the  default  has  been  regrnlariy  entered,  also,  the  court  will  in 
some  eases  relieye  the  defendant,  and  let  him  in  to  plead,  upon  terms.  It 
was  femeriy  the  practice  to  set  aside  a  re^lar  default,  on  an  affidavit  of 
■SI  Hi,  only  where  the  defendant  could  show  some  excuse  for  his  default ;  (1 
DnnL  379,  and  eases  there  cited ;)  although  they  do  not  appear  to  have  been 
siriet  in  examining  the  sufficiency  of  the  excuse  ;  and  in  some  instances  they 
have  reliered  against  the  attorney's  ignorance,  or  misapprehension  of  the 
fsaetiee.  3  Johns.  Cas.  »3;  6  Johns.  129.  The  rule  also,  in  latter  cases, 
appeals  to  have  been  fully  settled,  that  where  no  trial  had  been  lost,  the 
Moit  would  eet  aside  a  default,  on  an  affidavit  of  merits,  6  Johns.  131 ; 
14  Johns.  342,  (which  cannot  be  contradicted,  2  Wend.  286,)  on  payment  of 
essU  of  the  default,  and  of  resisting  the  motion,  provided  the  party  applied 
with  doe  diligence,  and  upon  such  other  terms,  as  under  the  circumstances 
of  the  case,  might  be  proper.  3  Caioes,  95  ;  6  Johns.  130.  The  court,  how- 
tver,  in  a  recent  case,  have  returned  to  the  old  rule,  and  the  practice  now  ap- 
peals to  be  settled,  that  a  default  for  not  pleading  will  not  be  opened,  unless 
•xcnsed.  6  Wend.  517 ;  see  1  Hall,  54.  As  it  is  wholly  discretionary,  how* 
•ver,  fai  the  court  to  do  this  or  not,  they  will  not  set  aside  a  regular  judgment, 
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JftokMB  ▼.  LtRoway. 


r*114]        *  Jackson,  ex  dem.  Lewis  and  others,  ctgainst 
LAaRowAY.(a) 

When  th«  trial  of  a  eaoao  it  pat  off,  on  payment  of  ooeta,  the  plaintiff  may 
demand  the  eosta  immediately,  and  if  not  paid,  may  proceed  in  the  caneet 
or  he  may  have  the  coats  re(nilarly  taxed  on  dne  notice,  and  if  alter  eer- 
Tice  of  the  taxed  bill,  the  coeCa  are  not  paid,  he  may  take  out  an  attach- 
ment inttanUr, 

Notice  of  taxing  coats,  most  be  served  on  the  attorney^  not  on  the  counsel. 

Van  Vechtbn  moved  to  set  aside  the  attachment  in  this 
cause,  which  had  been  granted  for  the  costs  of  putting  off 
the  trial,  and  that  there  should  be  a  retaxation. 

He  contended  that  attachments  are  ordinarily  granted  on 
rules  to  show  cause,  and  are  never  made  absolute,  in  the  first 
instance,  but  in  very  flagrant  cases ;  and  that  if  the  party 
answers,  he  shall  be  discharged  from  the  attachment ;  and 
cited  I  Bac.  Abr.  183,  (B).  2  Hawk.  Plea.  Cr.  214.  He  fur- 
ther  insisted,  that  there  must  be  a  demand  made  of  the 

in  order  to  give  the  defendant  an  advantagre  of  any  nicety  of  pleading ;  3  Str. 
1243 ;  or  a  special  plea  of  questionable  matter,  desired  to  draw  the  plaintiff 
to  demur ;  3  Salk.  518 ;  bat  this  court  have,  in  such  a  case,  refused  to  impose 
as  a  condition,  that  the  party  should  not  plead  the  statute  of  limitations ;  10 
Wend.  595 ;  though  formeriy,  the  practice  was  otherwise.  3  W.  Bl.  35.  And 
the  Common  Pleas  in  England,  ha^e  refnsed  to  set  aside  a  regular  judgment, 
where  it  appeared  that  the  defendant  had  refused  to  accede  to  equiuUe  terms 
of  compromise.  4  Taunt  865.  When  the  court  set  aside  a  regnlar  ju4g« 
meat,  it  is  usually  upon  the  terms  of  the  defendant's  paying  eosta,  1  Salk. 
403  ;  see  Barnes,  356 ;  pleading  issuably  tnston<er,  1  Burr.  586 ;  taking  short 
notice  of  trial,  Bamet,  343,  (although  this  would  not  extend  to  a  writ  of 
inquiry ;  6  Taunt.  458 ;)  and  giWng  Judgment  of  the  term,  3  Str.  833,  when 
necessary  ;  and  in  some  cases  also  they  will  order  the  Hiefendant  to  bring 
the  money  into  court.  Barnes,  343.  And  in  a  recent  case  in  this  ooart, 
it  was  laid  down  that  on  setting  aside  a  default,  for  want  of  a  plea,  on 
the  ground  of  merits,  if  it  appear  probable  that  the  plaintiff  may  lose  bis  de* 
mand,  by  reason  of  the  defendant's  being  in  doubtful  circumstances,  the 
court  will  order  the  judgment  to  stand  as  security,  and  grant  a  rule,  that 
the  defendant  may  plead  and  go  to  trial,  on  payment  of  costs.  6  Cowen, 
390.  After  the  default  is  opened,  the  defendant  is  bound  to  plead,  without 
being  served  with  a  copy  of  the  declaration.  3  Wend.  638."  Grab.  Prac. 
Sded.  788,  789. 
(a)S.C.,C.C.  133. 
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cost8|  after  the  bill  has  been  regularly  taxed,  before  the  party 
can  be  considered  as  in  contempt.  (Barnes,  120.  1  Lilly's 
Abr.  162.)  Besides,  he  insisted,  that  according  to  1  Salk.  83, 
DO  attachment  will  lie  at  all  for  the  costs  of  putting  off  a 
trial. 

Z/.  Elmendarfj  contra,  contended,  that  in  England  the 
attachment  is  always  absolute  in  the  first  instance.  He  cited 
Tidd'sPr.  364.  Runningtonon  Ejectment,  142.  1  Sellon, 
415. 

Per  Curiam.  Whenever  a  cause  goes  off,  on  motion  of 
the  defendant,  upon  payment  of  costs,  the  plaintiff  has  his 
election,  either  to  wait  the  event  of  the  suit,  and  have  all  his 
costs  taxed  together,  or  he  may  make  them  out,  instant er^ 
under  the  direction  of  the  court,  (subject,  however,  to  be  re- 
viewed on  a  future  taxation,  if  required,)  and  demand  them 
immediately,  and  if  not  paid,  he  may  proceed  with  the  trial ; 
or  be  may  waive  this  privilege,  and  resort  to  an  attachment, 
but  if  he  does  so,  he  must  first  have  his  costs  regularly  tax- 
ed, on  a  proper  notice,  as  in  other  cases,  and  that  notice  must 
be  served  on  the  attorney  in  the  suit,(6)  and  not  on 
the  counself  as  has  irr^ularly  been  done,  in  *this  in-  [*115] 
stance.  Had  he  been  regular  in  this,  he  would  have 
been  entitled  to  his  attachment  instantly,  without  a  previous 
notice. 

The  notice  in  this  case  having  been  served  on  counsel, 
and  the  taxation  having  been  made  on  the  same  day  notice 
was  given,  the  taxation  and  all  proceedings  founded  on  it 
were  irregular. 

The  case  mentioned  from  Salkeld  is  anonymous,  and 
standing  alone,  we  think  it  not  entitled  to  weight. 

The  attachment  must  be  set  aside  with  costs. 

Rule  granted.(c) 

(&)  See  People  t.  HaeeenfiratU^  3  Cowen,  26 ;  Howland  v.  Ralph,  3  Johns. 
91) ;  St.  John  ▼.  Hubbard,  1  Wend.  194 ;  Bume  ▼.  Burnt,  7  Cowen,  470. 

(e)  *'  When  Ule  trial  is  thai  put  off,  it  ii  usually  upon  the  terms  of  paying 
any  ooels  the  opposite  party  may  have  thereby  been  put  to ;  and  when  the 
plaiotiiTsned  as  a  pauper,  and  the  defendant  had  the  trial  put  off,  upon  under- 
taking to  pay  the  eoets  of  the  day,  the  Court  of  Common  Pleas  granted  an  at- 
tachment against  the  defendant  for  the  non  payment  of  tliese  costs.    1  B.  & 
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Jackaon  ▼.  Horobeek. 


Jackson,  es  dem.  Low,  against  HoRNBECK.(a) 

The  two  dayi  allowed  by  the  rale  of  Jannary  teim»  1799,  for  makinif  «p  a 
case  cannot  be  enlaiged  by  the  order  of  a  jadge. 

Bowman  moved  to  vacate  a  certificate  of  a  judge,  giving 
further  time  to  make  up  a  case. 

L.  Elmendorf,  contra. 

Per  Curiam.  The  two  days  allowed  by  the  6th  rule  of 
January  term,  1799,  for  making  a  case,  cannot  be  enlarged 
by  a  judge,  in  favor  of  a  party  making  the  case ;  but  the 
time,  which  may  be  enlarged,  under  that  rule,  is  that  allow- 
ed for  proposing  amendments,  and  for'  giving  notice  of  an 
appearance  before  the  judge,  and  no  other. 

Rule  granted.(6) 

p.  39.  And  tbeae  coata  ehonld  be  paid  intUnter,  that  ii,  witbia  twenty-foiir 
boon ;  Rule  60 ;  and  for  thia  purpote,  it  ia  the  duty  of  the  defendant  to  seek 
the  plaiotiflT,  and  tender  the  costs  after  taxation,  3  Wend.  393,  without  wait- 
ing for  a  formal  demand ;  19  Johns.  370  ;  et  vide  1  Johns.  Cas.  396 ;  although, 
perhaps,  the  rule  should  espreas  that  the  eosta  are  to  be  paid  tnstanter,  it  being 
provided  by  rale  60,  that  in  all  eases  where  a  motion  shall  be  granted  on  pay- 
ment of  costs,  or  on  the  performance  of  any  oondition,  or  where  the  (wder 
ahall  reqaire  such  payment  or  performance,  the  party,  whose  duty  it  shall  be 
to  comply  therewith,  shall  have  twenty  days  for  that  purpose,  unless  other- 
wise directed  in  the  order.  This  rale  is  probably  intended  to  apply  to  motiona 
in  bank  ;  but  to  avoid  any  question,  the  judge  at  mat  prttcs  woold,  upon  aog* 
gestion,  direct  an  express  provision  in  the  role,  aa  to  the  time  of  payment.*' 
Grab.  Prac  3d  ed.  387,  388. 

(tf)  S.  C,  C.  C.  137. 

(6)  "  The  time  for  preparing  a  case,  hill  of  exceptions,  special  verdict,  or 
demurrer  to  evidence,  and  the  time  for  preparing  amendmenta  thereto,  may 
be  enlarged  by  the  judge  before  whom  the  eanae  was  tried,  or  by  one  of  the 
justices  of  this  court,  but  not  by  any  other  officer ;  Rule  39  ;  9  Johna.  364 ; 
3  Johns.  Cas.  115  ;  S.  C.  Colem.  137 ;  but  an  order  for  time  to  make  a  caae, 
cannot  be  enlarged  after  it  has  expired,  but  only  while  it  is  ranning  ;  if  it  once 
expire,  relief  can  be  had  by  motion  to  the  court  only,  for  which  purpose,  a 
judge  may  grant  an  order  to  stay  proceedings.  7  Cowen,  467.  Where  the 
case  is  made  uubject  to  the  opinion  of  the  court,  it  need  not  be  prepared  at 
the  trial,  but  a  minute  of  the  quesiiona  to  be  preaented,  and  the  evidence  on 
which  they  arise,  may  be  made,  and  the  case  may  be  subsequently  drawn  up, 
amended,  and  settled  within  such  times  and  under  the  same  regulations,  aa 
are  above  made  with  respect  to  caaea.    Rale  38.    The  same  practice  ap- 
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Scott  ▼.Gibbfr 


•Scott  against  GiBBfi.(a)  [*116] 

An  affidayit  to  change  the  venae  made  by  the  defendant's  attorney,  stating 

that  the  plaintiff  e«m/eMt<{  that  the  canae  of  action  arose  in  another  coan- 

ty,  is  sufficient 
A  counter  affidayit  of  the  plamtiff,  that  he  believed  he  could  not  have  a  fair 

trial  &c.  is  not  enough  ;  it  ought  to  state  the  facts  on  which  the  belief  is 

founded. 

WooDwoRTH,  for  the  defendant,  moved  to  change  the 
Tenue  in  this  cause,  which  was  an  action  of  slander,  from 
the  county  of  Albany  to  Washington  ;  he  read  an  affidavit 
of  the  defendant's  attorney,  stating  that  the  cause  of  action 
arose  in  Washington,  and  not  elsewhere,  ice,  as  (he  plaintiff 
had  informed  him,  and  he  verily  believed  to  be  true. 

On  the  part  of  the  plaintiff,  this  was  opposed  by  a  counter 
affidavit,  stating  that  "according  to  his  persuasion, and  be- 
lief, he  could  not  have  an  impartial  trial,  in  the  county  of 
Washington,  by  reason  of  certain  local  prejudices." 

Per  Curiam.  The  first  question  is,  whether  the  affidavit 
on  the  part  of  the  defendant,  ought  not  to  have  been  made 
by  the  defendant  himself,  according  to  the  established  prao* 
tice?  As  the  attorney  swears,  however,  that  the  plaintiff 
confessed  to  him,  that  the  cause  of  action  arose  in  Wash- 
ington, and  not  elsewhere,  &c.,  this  may  be  deemed  suffi- 
cient ;  especially  as  the  fact  is  not  denied  by  the  plaintiff. 
As  to  the  counter  affidavit,  it  cannot  avail  to  retain  the  venue, 
inasmuch  ts  the  defendant  only  swears  to  "  his  persuasion 
and  belief  that  he  cannot  have  a  fair  trial,  by  reason  of  cer- 
tain local  prejudices,"^.  He  ought  to  have  stated  the  rea- 
sons and  ground  of  his  belief,  and  have  laid  before  the  court 
die  fiiets  and  circumstances  on  which  it  depends,  that  they 

plies,  abo,  in  relation  to  feigned  issues  from  chancery,  as  regards  the  prepar- 
ing and  settling  of  the  case,  where  either  party  intends  to  apply  to  the  court 
of  chancery,  for  a  new  trial,  on  the  ground  of  any  erroneous  decision,  or  mis- 
£reetion  of  the  judge,  before  whom  the  issue  was  tried,  or  that  the  verdict 
was  against  the  weight  of  evidence.  Chan.  Rule  140."  Grah.  Prac  3d  ed. 
SS1,S3S. 
(«)S.C.,C.C.127. 
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might  judge  of  its  probable  truth  aud  force.  He  merely  states 
his  own  conclusions,  without  stating  also  the  premises  on 
which  his  belief  is  grounded.  (3  Burr.  1380,  1336.  1  SeU 
Ion's  Prac.  169.) 

Rule  granted.(6) 

(5)  CircanwtancM  that  will  probably  preveiit  a  fair  and  impartial  tria| 
in  the  county  where  the  venue  ii  laid,  will  constitute  a  good  reaion  for  chang- 
ing it.  3  U.  S.  409,  §  9.  The  PwpU  ▼.  Webb,  1  Hill,  179.  The  PeopU  ▼. 
FcrmtZyea,  7  Coweu,  108.  Thus  that  the  advene  party  has  considerable 
influence  which  he  will  probably  exert,  and  many  persons  hold  freeholds  un- 
der him  whom  he  may  turn  oflT  at  pleasure ;  Smith  ▼.  HortUr,  I  Car.  Law 
Rep  518;  that  there  is  popular  excitement  which  has  twice  resulted  inin- 
efiectnal  attempts  to  obtain  verdicts  in  the  county  where  the  venue  is  laid ; 
Me99enger  v.  Holmee^  13  Wend.  303  ;  see  per  Marey,  J.  in  Bmonum  v.  fly, 
3  id.  250,  351 ;  that  the  circuit  judge  of  the  district  in  which  the  county  is 
situated  where  the  venue  is  laid,  was  before  his  appointment  counsel  in  the 
cause.  Van  Rensselaer  v.  Douglas,  3  id.  390 ;  have  been  held  sufficient  to 
warrant  a  change  of  venue  npon  this  ground.  But  a  change  of  venue  has 
been  refused  where  it  was  moved  on  the  ground  that  the  corporation  of  the 
city  of  New  York  was  a  party,  and  that  in  oonsequence  an  impartial  trial 
could  not  be  had  in  that  city  in  which  place  the  venue  was  laid.  Corporation 
of  New  York  v.  Dawson,  infra,  335.  So  where  it  was  moved  merely  on  the 
fact  that  the  sheriff  of  flie  county  where  the  venue  was  laid  was  a  party  to 
the  suit,  and  "  that  from  his  office  a  fair  and  impartial  trial  could  not  be  had 
there."  Baker  v.  Sleight^  3  Caines,  4S.  And  where,  in  a  tompike  eanse. 
the  affidavit  stated  no  more  than  "that  from  the  prejudices  of  the  county  against 
turnpike  roads  an  impartial  trial  could  not  be  had.**  The  President  ^  of 
the  New  Windsor  Turnpike  Road  v.  Wilson,  3  Caines,  137.  And  where  in  an 
action  of  slander  the  plaintiff,  to  retain  the  venire  where  he  had  laid  it,  swore,' 
"  that  some  of  the  slanderous  words,  for  which  he  instituted  this  suit,  were  spo- 
ken of  him,  as  he  verily  believes,  and  has  been  informedf  in  relation  to  his 
public  capacity,  as  canvasser  of  an  election  of  senators  for  the  western  dis- 
trict ;  that  the  defendant  is  classed  among  those  whose  political  opinions  aie 
different  from  his  own ;  and  that,  on  account  of  the  violent  party  spirit  which 
pnvails  in  Montgomery,*he  believes  an  impartial  trial  cannot  be  there  had." 
In  this  case  the  court  say:  "  We  do  not  think  the  plaintiff  entitled  to  retain 
the  venue  in  Albany.  The  court  will  not  presume  that  an  unpattial  trial  can- 
not be  bad,  merely  because  the  parties  differ  in  politics,  and  a  violent  party 
spirit  prevails  in  Montgomery.  If  the  plaintiff  had  stated  that  the  inhabitants 
of  that  county  had  generally  prejudged  the  question  ;  or  were  particnlariy  in- 
terested in  it ;  or  that,  for  certain  reasons,  they  entertained  a  prejudice  against 
him ;  or,  that  ihe  defendant  was  a  perion  of  uncommon  influence,  it  might 
have  altered  the  case.  It  does  not  follow,  that  because  some  of  the  words 
were  spoken  of  him  as  canvasser  of  an  election  for  the  western  district,  that 
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*Sharp  against  Du8ENBURY.(a)  f*117] 

Ifiwrtief  agree  that  the  sheriff  may  admit  any  efidence,  on  a  wnX  of  inqiiiiy 
befora  htm,  whieh  could  have  been  given  on  a  trial,  the  oonit  will  not  aet 
aade  the  inqnintion,  became  improper  evidence  had  been  received  or  proper 
evidence  rejected  by  the  sheriff. 

Such  an  inquest  is  to  be  considered  as  in  the  nature  of  an  arbitration. 

P.  W.  Yates  moved  to  set  aside  an  interlocutory  judg- 
mfintj  because  the  sheriff  before  whom  the  inquisition  was 
taken,  had  admitted  improper,  and  rejected  proper  evidence* 

Emottj  contra,  read  an  affidavit  that  it  had  been  agreed 
between  the  parties,  than  any  evidence  might  be  given  be- 

the  inhabitants  of  Montgomery  will  be  more  partial  than  those  of  any  other 
county,  for  in  the  event  of  such  an  election,  the  citiient  of  the  whole  state 
have  nearly  the  same  interest.  If  violence  of  party  spirit  (Which  in  free  go- 
vernments will  always  rise  to  a  certain  degree)  be  a  reason  for  changing  a 
venue  between  suitors  of  various  political  sentiments,  there  will  be  no  end  to  ap- 
plications of  this  kind,  and  after  all,  where  will  a  county  be  found  entirely  free 
of  it?  We  hope  that  no  diffeience  of  this  kind  will  ever  influence  deliberations 
within  a  cooit  of  justice,  or  prevent  the  decision  of  any  controversy  on  its  real 
meritSL"  Zobietkie  v.  Bander,  1  Caines,  487.  And  in  an  action  of  libel, 
where  the  plaintiff  opposed  the  motion  by  the  production  of  an  affidavit  of 
several  diidnterested  and  highly  respectable  indlviduab,  in  which  tb^y  stated 
that  from  their  knowledge  of  the  excitement  which  has  prevailed  and  still 
does  prevail  on  the  subject  of  masonry,  they  believed  that  the  plaintiff  could 
not  have  a  fair  and  impartial  trial  before  a  jury  of  Monroe  county  (to  which 
the  venue  was  sought  to  be  removed)  it  was  held  that  this  was  no  cause  for 
refusing  to  change  the  venue  on  the  ordinary  affidavit  Bowman  v.  Ely, 
uttup. 

In  order  to  induce  the  court  to  interfere,  upon  the  ground  that  an  impartial 
trial  cannot  be  had,  the  (act  ought  not  to  admit  of  doubt,  but  on  the  contrary^ 
should  be  made  out  conclusively.  See  Grab.  Prae.  2d  ed.  d64.  "  The  court 
will  not,  on  any  speculative  opinion  formed  by  individuals,  however  respecta- 
ble, interfere  with  the  ordinary  course  and  practice  of  the  court  in  the  ad« 
ministration  of  justice."  "  Should  it  unfortunately  happen  that  the  apprehen- 
sion of  tlie  plaintiff'  is  realixed,  he  will  not  be  remediless,  as  it  will  then  be  in 
sufficient  time  to  interpose  the  strong  arm  of  the  law  to  causa  the  eouise  of 
justice  to  flow  unpolluted  by  passion  or  prejudice."  Per  Marcy,  J.  in  Bowman 
V.  Elf,  «l  Slip.  See  Grab.  Prac.  2d  ed.  564,  565.  By  whom  moved  for,  id. 
565.  When  moved  for,  id.  566.  Costs  of  motion,  &c  id.  See  alM>  n.  (a) 
sopra,  vol.  1,  p.  341,  to  Bentley  v.  Wtaver,    Also  4  Hill,  62,  70,  n.  (a). 

(a)  8.  C,  C.  C.  134. 

Vol.  U.  20 
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Paddock  ▼.  Beebee. 

fore  the  sheriff,  which  could  be  given  on  a  trial,  or  could 
have  been  pleaded. 

Per  Curiam.  The  parties,  by  their  agreement  made  the 
sheriff  oaa  judge  at  a  circuit ;  and  when  parties  agree  to  sub- 
mit a  controversy  to  the  decision  of  the  sheriff,  the  inquest 
is  to  be  considered,  as  in  the  nature  of  an  arbitration,  and  in 
such  case,  the  court  will  never  set  aside  the  inquisition  merely 
because  the  sheriff  admits  improper,  or  rejects  proper  evi- 
dence. 

Motion  denied. 


Paddock  against  BEEBEE.(a) 

An  affidavit  of  aeirice  on  a  clerk  of  the  attorney,  moat  atate  that  the  clerk 
waa,  at  the  tune,  in  the  office  of  the  attorney. 

A  auESTiON  arose  as  to  the  regularity  of  a  service  of  a  no- 
tice, which  appeared  from  the  affidavit  to  have  been  made 
on  the  clerk  of  the  attorney ;  the  court  decided,  that  as  it  did 
not  also  appear,  that  the  notice  was  served  on  the  clerk, 
while  he  was  in  the  office^  it  was  therefore  insufficient.(&) 


[•118]     •The  People,  ex  relat.  Allaieb,  against  The 
Judges  of  West  Ghester.(c) 

If  a  eoart  of  common  pleaa,  without  anffioient  gronndi  refoae  to  aeal  a  bill  of 
ezceptiont,  it  ii  a  contempt,  and  this  court  will  award  a  mand^nuB,  to 
compel  them  to  sign  it 

Bnt  if  the  bill  of  ezceptiona  tendered  be  nntrae  it  ia  a  aoffident  canae  to  ra- 
fnao  a  mandamtu. 

On  an  affidavit  that  a  bill  of  exceptions  had  been  regular- 
ly tendered  to  the  judges  of  the  court  of  common  pleas 

(a)  aC.,C.C.  135. 

(6)  Grab.  Prac  !?d  ed.  711,  $t  tq. 

(c)  S.C.,C.C.135. 
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Pepoon  ▼.  Jenkins. 

of  the  coanty  of  West  Chester,  who  had  refused  to  seal  the 
same, 

TVoup  now  moved  for  a  mandamus  to  compel  them  to 
afliz  their  seal  to  the  bill  of  exceptions,  or  show  cause. 

Munro  read  a  counter  affidavit,  stating  that  the  bill  of  ex* 
oq)tions,  varied  materially  from  the  truth  of  the  case.         , 

Per  Curiam.  If  a  court  of  common  pleas  refuses,  with- 
out sufficient  grounds,  to  annex  their  seal  to  a  bill  of  ex- 
ceptions, it  is  a  contempt  for  which  this  court  will  award 
compulsory  process.  (2  Inst.  427.)  But  it  appears  here, 
fiom  the  affidavit  on  the  part  of  the  defendants,  that  the  bill 
of  exceptions  which  was  tendered,  was  untrue,  and  as  the 
party  making  the  application,  has  not  denied  the  correct- 
ness of  the  statement,  he  must  be  considered  as  having  con- 
sented to  it.  This,  undoubtedly,  was  sufficient  cause  for  re- 
fusal. 

Motion  denied,  with  costs  to  the  judges  for  opposing  it.(6) 


*Pbpoon  against  Jenkins.  [*119] 

In  nn  action  liroa^ht  on  a  jud^ent  of  the  circuit  coart  of  the  United  Statefl, 
for  the  district  of  Maasaehneettfl,  the  production  of  the  record,  under  the 
99ul  of  the  court,  was  held  sufficient. 

This  was  an  action  of  debt,  brought  upon  a  judgment 
rendered  in  the  circuit  court  of  the  United  States,  for  the 
district  of  Massachusetts.  On  the  plea  of  nul  tiel  record^ 
the  plaintiff  offered  in  evidence,  a  record  under  the  seal  of 
the  court,  but  certified  by  the  clerk,  as  a  copy. 

E,  WilliamSf  for  the  defendant,  objected  that  there  ought 
either  to  be  an  exemplification  of  the  record ;  or  that  the  ac- 
tion, being  brought  in  a  court  of  this  state,  upon  a  record  of 
a  judgiftent  rendered  in  a  circuit  court  of  Massachusetts,  the 
record  ought,  agreeably  to  the  act  of  Congress,  to  have  the 

(i)  See  note  to  Fi$k  r.  Weathtrwax,  infra,  p.  215  ;  Silat  ▼.  RaMom^  6 
JohM.  379  ;  Tk€  People  y.  The  Judg$9  of  Waohington,  1  Caines,  511. 
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attestation  of  the  clerk,  aad  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chiei 
justice,  or  presiding  magistrate,  that  the  attestation  is  in  due 
form. 

Per  Curiam,  This  being  a  record  of  a  court  of  the 
United  States,  and  not  of  a  state  court,  and  so  not  within  the 
act  of  Congress,  prescribing  the  mode  in  which  the  records 
and  judicial  proceedings  of  the  courts  of  any  state  shall  be 
authenticated,  it  remains  with  the  court  to  decide  upon  the 
sufficiency  of  the  evidence.  The  mode  of  certifying  the 
record  in  the  present  case,  being  the  ordinary  mode  used  in 
Massachusetts,  instead  of  the  technical  exemplification,  we 
are  of  opinion,  as  it  is  also  under  the  seal  of  the  court,  that  it 
is  sufficient.(a) 

(a)  Barney  w.  PiUtenon'9  Uuee,  6  Har.&  Johiw.  183,203,203.  8t.Alb€n$ 
▼.  BtttA,  4  Venn.  R.  58.  RtheUe'e  heirt  v.  Bowert,  9  Loniaiana,  (Carry'i) 
538.  Reed  t.  Row,  1  Baldwin,  36.  <*  See  also  a  fimilar  caae  decided  in  the 
■ame  way  and  upon  the  same  groond,  where  the  copy  offered  and  received, 
according  to  the  report,  waa  an  ojiee  copy,  Jenkint  ▼.  KmtUy,  Col.  Caa. 
136.  Qnere,  however  ;  for  the  circnit  ooart  of  the  United  States  in  relation 
to  the  sapreme  conrt  of  New  York,  haa  been  regrarded  aithe  conrt  of  another 
government ;  Baldwin  ▼.  HaUt  17  Johns.  373,  273  :  Chinoold  ▼.  Sedgwick, 
1  Wood.  131 ;  and  clearly,  therefore,  mere  office  copies  of  their  jadgments, 
dte.,  are  not  competent  evidence.  But  examined  copies  are  receivable; 
Baldwin  T.  Hale,9upra  ;  indeed,  they  are  admissible,  in  cases  of  judgments, 
dtc.  strictly  foreign  in  their  character.  Where  the  copy  of  a  record  of  the 
district  court  of  the  United  States  sitting  at  Baltimore,  was  offered  in  the  cir- 
cuit court  of  the  United  States  at  Philadelphia,  authenticated  by  the  clerk, 
under  the  seal  of  the  court,  the  same  was  held  sufficiently  proved ;  and  the 
conrt  seem  to  have  taken  judicial  notice  that  the  seal  was  the  proper  seal  of 
the  district  court.  UniUd  Statee  v.  Wood,  3  Wheel.  Cr.  Caa.  335,  336,  338. 
The  copy  in  this  case  was  on  three  distinct  sheets  of  paper,  not  attached  or 
connectttd  together ;  and  the  conrt  in  respect  to  an  objection  on  this  ground* 
•ay, '  it  is  by  no  means  fatal  to  the  evidence,  although  it  Is  certainly  impro- 
per to  certify  records  in  the  way  that  this  is,  in  sheets  unconnected  by  some 
fastening.  But  if  the  court,  upon  inspection,  ia  satisfied  (as  we  are  in  this 
ease)  with  the  verity  of  the  record,  that  is  sufficient.'  Id.  336, 338.  See 
farther  as  to  proving  a  record  of  the  circuit  conrt  of  the  United  States,  Leve- 
ringe  v.  Dayton,  4  Wash.  C.  C.  Rep.  698."  Cowen  Sl  Hilfs  Notes  to  1  Phill ' 
Ev.ll36.    See  also  id.  896. 
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•JuHEL  against  Rhinelander.  [*J20J 

Afftidea  eontrabaod  of  war,  an  lawful  goodB,  within  the  oieaniofl^  of  thoM 
wordi  in  a  pdicy  of  inaarance.  Goods  not  prohibited  by  tho  laws  of  the 
oonntry  to  which  the  yesMl  belongs,  are  lawful  goods,  and  the  insured  are 
not  bound  to  disclose  to  the  insurers,  that  the  goods  are  contraband  of  war. 

Afirmed  in  the  court  of  errors,  infra^  487,  (a). 

This  was  an  action  on  a  policy  of  insurance,  dated  the  24th 
November,  1796,  on  the  brig  Jenny,  at  and  from  New  York 
to  Cayenne,  and  at  and  from  thence  back  to  New  York,  with 
liberty  to  touch  at  Jacquemel.  The  policy  was  in  the  usual 
form  without  any  warranty.  The  cause  was  tried  at  the 
circuit  in  New  York,  in  November,  1799,  when  the  jury 
found  a  special  verdict. 

The  vessel  sailed  on  the  voyage  insured,  and  on  the2ith 
January,  1797,  on  the  homeward  voyage,  was  captured  by  a 
British  cruiser,  and  carried  into  St.  Christophers,  where  she 
was  libelled  with  her  cargo.  On  the  15th  April,  1798,  the 
vessel,  and  all  her  cargo,  except  two  casks  of  nails,  were  ac- 
quitted, and  on  the  29th  April,  restored  to  the  captain.  The 
two  casks  of  nails,  under  the  name  of  scupper  nails,  were 
condemned  as  good  and  lawful  prize,  as  being  articles  con- 
traband of  war,  or  otherwise  subject  and  liable  to  confisca- 
tion. No  disclosure  was  made  to  the  defendants,  that  any 
contraband  articles  were  on  board.  On  the  4th  May,  a  sur- 
vey of  the  vessel  was  made,  at  the  request  of  the  captain, 
under  the  authority  of  the  court,  and  the  brig,  on  the  report 
of  the  surveyors,  was  condemned  as  unfit  for  sea,  and  was 
sold. 

The  vessel  and  cargo  were  abandoned  to  the  insurers,  on 
the  5th  May,  1798. 

Harison,  for  the  plaintiff. 

Hamilton^  for  the  defendant,  declined  arguing  the  cause. 
He  said  that  he  considered  the  case  of  Seton^  Maitland  ^ 
Co.  v.LaWf  (1  Johns.  Cas.  1,)  as  decisive,  unless  the  court 

(a)  Stton  4*  Co,  t.  Low,  1  Johns.  Cm.  1.  Skidmore  4r  Skidmw  v.  Dt9- 
daity,  tupra,  77. 
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WardeUT.  Eden.  "^ 

should  think  proper  to  alter  their  opinion ;  that  the  object  of 
the  special  verdict  in  this  cause,  was  merely  to  have 
[*121]    the  judgment  *of  the   court,  in  order  to  bring  the 
question  before  the  court  for  the  correction  of  errors. 
The  Court  (Bensanf  J.  dissenting)  said,  that  they  con- 
sidered the  decision,  in  the  case  ofSetan^  Maitland^  Co.  v. 
Low,  as  conclusive,  and  that  the  plaintiff  was  entitled  to 
judgment  accordingly. 

Judgment  for  the  plaintiff.(6) 


Wardell  against  Edek. 

Where  the  plaintiff  after  he  had  avigned  a  judgment  to  a  third  perNn,  enter- 
ed up  aatiafaction  on  the  reoord,  the  conrt  on  motion,  ordered  the  entry  of 
•atiefaetion  to  be  vacated. 
Cevrtfl  of  law  will  take  notice  of  and  protect  the  rights  of  a«igneee.(c) 
Where  an  attorney  ii  employed^  notiee  moat  be  served  on  him,  not  on  the 
party.Cd) 

Hamilton,  moved  to  vacate  the  entry  of  satisfaction  on 
the  record  in  this  cause. 

It  appeared,  that  a  bond  had  been  executed,  on  the  16th 
June,  1800,  by  Eden  to  Wardell,  conditioned  for  the  pay- 
ment of  60,000  dollars,  and  a  judgment  was  entered  upon 
the  bond,  on  the  8th  July  last,  by  virtue  of  a  warrant  of  at- 
torney for  that  purpose,  with  a  stay  of  execution  for  six 
months.  On  the  17th  of  July  last,  the  judgment  was  as- 
signed, for  a  valuable  consideration,  to  Nathaniel  Olcott,  and 
by  him,  on  the  1st  of  August,  to  Solomon  Rowe,and  by  him, 
on  the  7th  of  October,  to  the  bank  of  New  York.  On  the 
7th  of  October,  Olcott  became  bankrupt,  and  on  the  next 

(h)  Affirmed  in  the  conrt  of  errori,  in  1803,  if^a,  487. 

(c)  See  n.  (a)  to  Andrews  v,  Beeeker^  euprv,  toI.  1,  p.  411 ;  alao  Timan  t 
Leland,  6  Hill.  237  ;  Wheeler  v.  Wheeler,  9  Cowen,  34 ;  JaekMn  v.  Blodget, 
5  id.  309 ;  Brigge  y.  Dorr,  19  Johni.  95  ;  Dawmm  v.  Colee,  16  id.  51 ;  Me- 
ghmm  V.  MUU,  9  id.  64 ;  Andermm  t.  Van  Men,  13  id.  343  ;  Vmn  Veehten  v. 
Oraoee,  4  id.  403  ;  lAitUfield  t.  Stttry,  3  id.  435 ;  Johnmn  t.  Bloodgood^ 
mifra,  toI.  1,  p.  51. 

id)  See  Grah.  Prac  2d  ed.  711. 
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day,  Sowe  died  insolvent.  The  bank,  on  the  9th  October, 
gave  notice  to  Eden  of  the  assignment  to  them,  and  forbad  his 
paying  any  part  of  the  bond  to  Wardell,  and  also  gave 
a  notice  to  Wardell,  forbidding  him  to  receive  any  thing 
from  Eden.  On  the  6th  day  of  October,  Eden  paid  War- 
dell a  small  sum  of  money,  and  on  the  10th  October,  War- 
dell entered  npon  the  record,  a  satisfaction  of  the  judg- 
ment The  bond  was  originally  given,  both  for 
money  due,  *and  to  secnre  such  further  sums  as  [*122] 
Wardell  should  continue  to  advance. 

The  present  motion  was  made  in  behalf  of  the  bank  of 
New  York. 

The  notice  of  the  motion  bad  been  served  on  the  attorney 
of  the  defendant,  by  leaving  it  at  his  office,  and  on  the  de- 
fendant himself,  by  delivering  it  to  his  brother.  The  attor- 
ney was  only  named  in  the  warrant  of  attorney,  to  confess 
judgment  on  the  bond. 

B.  Livingston  raised  a  preliminary  question,  whether  the 
service  of  the  notice  of  the  present  motion  had  been  regu- 
larly made,  as  it  had  only  been  given  to  Eden's  brother,  who 
happened  to  be  at  Eden's  house,  and  it  did  not  appear, 
that  it  bad  ever  come  to  his  personal  knowledge ;  or  2dly, 
as  it  had  been  given  to  Eden's  attorney,  by  leaving  it  with 
his  (the  attorney's)  brother,  who  happened  to  be  alone  in  the 
office. 

The  Court.  Both  services  cannot  be  good :  wherever 
there  is  an  attorney  retained,  the  service  must  be  on  him ; 
therefore  the  service  on  E!den  himself,  was  irregular,  but  the 
service  on  the  attorney's  brother,  being  in  his  office,  was 
good. 

Lansing,  Ch.  J.  and  Lewis,  J.  were  of  opinion,  that  the 
attorney  in  this  case,  being  constituted  only  an  attorney  to 
confess  judgment,  his  authority  expired  with  the  act,  and 
therefore  he  could  no  longer  be  considered  as  attorney  in  the 
suit,  but  they  both  agreed  that  the  service  on  Eden  was  well 
made. 

Some  further  affidavits  were  read  on  both  sides. 

BamilUm  and  Haristm^  then  contended,  that  in  this  tran- 
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sactioD,  a  fraud  had  been  practised  between  Eden 
[*^123]  and  *  WardeU,  on  the  bank,  by  entering  up  the  satis* 
faction  after  notice,  which  must  have  been  done  to 
defeat  the  lien  which  the  judgment  had  given  upon  Eden's 
real  estate.  They  insisted,  1st.  That  the  entry  of  satisfac- 
tion was  irr^ilar,  because  it  was  done  by  the  party  him- 
self, and  not  by  his  attorney.  Though,  by  statute,  a  party 
might  possibly  "  appear,  prosecute,  defend,  &c  in  person," 
yet  that  after  he  had  once  made  an  election  to  appear  by  at- 
torney, he  could  not  appear  in  the  suit  in  proper  person. 
Notwithstanding  the  suits  are  in  the  names  of  the  .obligees, 
yet  courts  of  law  will  always  take  notice  of  the  rights  of  as- 
signees, and  protect  them  from  injury,  so  that  substantial 
justice  may  be  done  between  the  parties.  (1  Term  Rep.  619 ; 
4  Term  Rep.  340.)  The  court  may  interpose  id  this  sum- 
mary way,  and  lay  their  hands  at  once  on  the  judgment, 
without  turning  their  applicants  round  to  a  court  of  chan- 
cery. (Viner's  Abr.  Judgment,  K,  a.  636.  sec.  4,  6,  6.)  Or  if 
there  should  arise  any  doubts  about  the  facts  alleged,  the 
court  may  direct  anissue«  (1  Wiis.  33  ^  Sayer,  263;  Barnes, 
130.) 

The  Attorney  Oeneral  and  B.  Lwingstwiy  contra.  This 
is  a  novel  way  of  bringing  up  such  a  question,  when  really 
neither  of  the  parties  to  the  suit  are  in  court. 

1.  It  was  perfectly  regular  for  the  party  to  enter  up  the 
satisfaction  himself,  and  it  is  neither  the  province  nor  the 
duty  of  the  attorney  to  do  it.  The  very  form  of  his  warrant 
shows  this ;  for  being  merely  to  prosecute  and  defend,  the 
entering  up  satis&ction  of  the  judgment  could  not  be  con- 
sidered as  being  comprised  within  his  powers.  (1  Sell.  Prac* 
14 ;  Sayer,  217 ;  2  H.  Bl.  608 ;  1  Bac  Abr.  Attorney,  299.) 

By  the  practice  of  courts,  warrants  of  attorney  are  in  force 
for  one  year  and  a  day,  for  the  sole  purpose  of  enabling  the 
attorney  to  sue  out  execution. 

The  general  warrant  of  attorney  only  extends  to  judgment 
and  execution,  and  there  ought  to  be  a  special  warrant  made 
out  for  the  purpose  of  authorizing  an  attorney  to  enter  satis- 
fisu^tiony  which  may  be  made  to  the  attorney  who  has  cqn- 
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dacted  the  suit,  or  to  any  other.    (1  Sell.  646 ;  I  Crompt. 
378;  Impey,  408  ;  T.  Raym.  69.) 

*The  doctine  contended  for  on  the  other  sidej  that  [*124] 
all  acta  relating  to  a  suit,  after  it  is  instituted,  must 
be  done  by  the  attorney,  cannot  be  true,  as  it  is  settled  law, 
that  a  retrarii  must  be  always  entered  by  the  party  him- 
self, and  can  never  be  done  by  attorney.  (2  Sell.  338 ;  3 
Salk.  245  ;  8  Mod.  58.) 

2.  Though  courts  of  law  will  take  notice  of  the  rights  of 
assignees,  yet  this  can  only  be  done  stib  modo  ;  for  chases  in 
mdUm  are  only  assignable,  by  way  of  covenant.  They 
might,  perhaps,  form  a  consideration  for  an  assumpsii,  but 
then  the  original  instrument  is  gone,  the  demand  becomes  a 
personal  one,  and  the  action  must  be  brought  upon  the  pro- 
mise ;  otherwise,  the  plaintiff  must  always  resort  to  a  court  of 
equity.  (2  Bl.  Rep.  621 ;  4  Term  Rep.  341,  640.)  At  any 
rate,  this  is  not  the  proper  method  for  the  plaintiff  to  obtain 
a  remedy,  by  vacating  the  judgment,  on  motion.  The  law, 
in  such  case,  will  oblige  a  party,  paying  money  after  notice, 
to  pay  it  over  again,  and  the  demand,  therefore,  from  the 
lime  of  the  notice,  is  a  personal  one.  (Doug.  338 ;  6  Term 
Rep.  361.) 

3.  Courts  of  law  never  vacate  a  judgment  for  fraud,  but 
only  for  irregularity,  or  in  cases  of  legal  disability,  such  as 
of  an  iufantjfeme  covert,  or  any  person  under  duress,  where 
the  instrument  is  avoidable.  (1  Sellon,  377.)  At  common 
law,  the  remedy  is  by  an  action  of  deceit,  and  if  it  happens 
subsequent  to  judgment,  by  an  audita  querela.  In  cases  of 
fraud,  or  other  controverted  facts,  an  issue  is  always  to  be  di- 
rected.   (Cowp.  727.) 

If  an  entry  should  be  made,  Vacating  the  judgment,  on 
the  ground  of  fraud,  and,  afterwards,  a  jury,  whose  exclusive 
province  it  is  to  judge  of  matters  of  fact,  should  find  the  fact 
differently j  then  the  record  would  be  at  variance  with  itself. 
But  it  would  be  improper  in  this  court  to  direct  an  issue. 
The  court  of  chancery  is  the  proper  forum,  and  there  the 
bank  may  seek  their  remedy.  The  plaintiffs  may,  perhaps, 
proceed  by  ^ct're  facias,  on  the  judgment,  in  the  name  of 
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Wardell  against  Eden,  and  the  pleadings  would  af- 
[•125]  ford  an  issue  of  fraud  or  no  fraud,  to  be  tried  by  a  *jury. 
As  to  the  notice  of  the  assignnnent,  so  much  relied 
on,  the  furthest  the  court  could  go  in  regard  to  notice  to  as- 
signees, would  be  to  put  them  on  the  same  footing  with  in- 
dorsers  of  bills  of  exchange,  in  regard  to  which  it  is  not  only 
necessary  to  give  notice,  but  to  add  that  the  indorser  is  look- 
ed to  for  payment. 

Hamilton  and  Haristm,  in  reply,  said  that  this  was  the 
only  way  that  the  plaintiffs  had  to  secure  the  property  from 
being  placed  entirely  beyond  their  reach  ;  and  that  although 
a  scire  facias  should  be  brought,  as  suggested  on  the  other 
side,  yet  that  they  could  have  no  security  for  the  satisfaction 
of  their  judgment,  in  the  event  of  their  recovering  one. 
That  as  to  the  instance  of  a  retraxit  which  had  been  cited, 
it  did  not  apply,  for  the  attorney  is  to  prosecute  the  suit  for 
the  end  of  obtaining  satisfaction,  but  a  retraxit  is  not  a  pro- 
secution for  such  an  end;  it  is  entering  a  bar  to  the  suit 
without  having  received  satisfaction.  It  is  important  that 
attorneys  should  make  the  entry  of  satisfaction,  as  it  would 
guard  the  court  against  fraud,  for  the  court  can  always 
know  its  own  officers,  but  cannot  be  supposed  to  know  the 
party. 

Courts  of  law,  as  to  their  power  to  vacate  judgments,  are 
not  confined  to  cases  of  irregularity  only.  In  the  case  of  the 
Quare  impedit,  in  Viner,  a  judgment  was  vacated  on  the 
ground  of  fraud,  not,  it  is  true,  by  motion ;  but  that  depend- 
ed on  the  extension  of  this  form  of  practice,  of  late  years.  As 
to  sending  the  plaintiffs  to  a  court  of  chancery,  it  was  ob- 
jectionable r  1.  Because,  although  a  court  of  chancery  will 
not  interfere  where  the  party  has  a  remedy  at  law,  yet  the 
converse  of  the  proposition  is  not  true.  2.  Because  it  would 
turn  a  legal  lien,  which  the  plaintiffs  have,  into  a  mere 
equitable  lien.  3.  Because,  if  there  is  a  remedy  at  law,  chan- 
cery will  refuse  to  relieve. 

Per  Curiam,  On  the  facts  appearing  in  this  case,  we 
think  there  is  probable  cause  to  conclude,  that  there  was 
a  collusion  between  Wardell  and  Eden,  to  defraud  the  bank. 
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•A  court  of  law  will  always  take  notice  and  pro-    [*126] 
tect  the  interest  of  an  assignee ;  but  not  so  as  to  con- 
clude or  injure  any  party,  but  so  as  to  save  the  rights  of  all. 
We  therefore  direct  the  following  rule  to  be  entered  in  this 
cause: 

**  On  reading  and  filing  the  affidavit  of  Martin  S.  Wilkins, 
and  the  papers  thereunto  annexed,  on  the  part  of  the  presi- 
dent, directors  and  company  of  the  bank  of  New  York,  claim- 
ing to  be  assignees  of  the  judgment  in  this  cause,  and  the 
affidavits  of  the  said  Joseph  Eden,  and  the  papers  thereunto 
annexed,  on  the  part  of  the  said  Joseph  Eden  ; 

"  Ordered,  That  a  vacatur  of  the  entry  of  satisfaction  of 
the  said  judgment  be  entered  on  the  record,  and  a  minute 
thereof  made  in  the  book  of  dockets  of  judgments :  Provided, 
that  the  said  president,  directors  and  company,  shall  not 
cause  a  scire  facias,  or  any  writ  of  execution  to  be  sued,  or 
a  suit  in  debt  to  be  brought  on  the  said  judgment,  until  they 
shall  have  farther  applied  to  the  court;  and  it  is  to  be  un- 
derstood also,  that  the  said  Joseph  Eden  may  at  any  time 
apply  to  the  court,  that  the  entry  of  the  satisfaction  may  be 
deemed  unvacated,  or  that  satisfaction  be  entered  anew  on 
the  said  record,  and  the  court  will,  on  such  future  applica- 
tions of  the  parties  respectively,  take  such  order  as  shall  be 
just :  and  it  is  further  ordered,  that  the  clerk  cause  a  copy 
of  this  rule  to  be  annexed  to  the  said  record." 

Lansing,  Ch.  J.  and  Lewis,  J.  dissented. 

Rule  granted,  as  above.(a) 

(a)  This  rale  wu  made  abiolute  in  April  term,  1800. 
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[Mr.  Joftice  Liwu  waf  aboe&t,  daring  the  whole  of  this  teim.] 


Tandenheuvel  against  The  United  Insurance 

Company. 

In  an  action  on  a  policy  of  ininrancc,  containing  a  warranty  of  Amarieaii 
property,  it  was  held,  that  the  aentence  of  a  foreign  Conit  of  Admiralty, 
condemning  the  property  as  lawful  prize,  was  condnsiYe  OTidence  as  to  the 
character  of  the  property,  and  of  the  breach  of  the  warranty. (a) 

It  is  a  general  rale  that  whenever  a  matter  comes  to  be  tried  in  a  collateral 
way,  the  final  sentence  of  any  court  haying  competent  authority,  is  conclo- 
siye  evidence  of  the  matter  so  determined  in  all  other  ooorts  having  com* 
onrrent  jurisdiction.    Per  JTenl,  J. 

The  eflfoct  of  judgments  of  courts  having  peculiar  jurisdiction  of  the  subject 
matter  considered.    Per  Kent,  J, 

This  was  an  action  on  a  policy  t)f  insurance,  on  the  freight 
of  the  "American  ship,  called  the  Astrea,  from  New  York  to 
Corunna."  The  cause  was  tried  at  the  last  March  circuit,  in 
the  city  of  New  York,  when  a  verdict  was  taken  for  the  plain- 
tiff, for  4366  dollars  and  6  cents,  subject  to  the  opinion  of  th^ 
court,  on  the  following  case,  which  it  was  agreed  either  par- 
ty might  turn  into  a  special  verdict. 

(•)  Reversed  in  error,  If^w,  451.  Sea  Luilow  v.  DdU,  1  J.  C.  16 ;  OoiM 
v.X«is»id.341. 
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The  defendants,  for  a  premium  of  16  per  cent,  on  the  9th 
March,  1798,  insured  4()00  dollars,  valued  at  that  sum  on 

the  freight. 
[•128]        *The .  insurance  was  effected,  in  consequence  of 
the  following  written  application  from  the  plaintiff 
to  the  defendants,  dated  14th  November,  1798. 
"  Gentlemen, 

"  What  will  be  the  premium  on  the  ship,  freight,  and 
cargo,  of  the  Astrea,  captain  Price,  consisting  in  mahogany, 
tobacco,  slaves,  dye-woods,  and  sugar,  at  and  from  New 
York  to  Corunna,  to  sail  in  eight  days ;  property  of  the  un- 
dersigned. 

«  /.  C.  VandenheuvelP 

The  Astrea  was  captured,  during  her  voyage,  by  a  British 
frigate,  and,  with  her  cargo,  was  condemned  as  lawful  prize, 
to  the  captors,  by  the  court  of  vice  admiralty,  at  Gibraltar, 
*'as  belonging,  at  the  time  of  her  capture,  to  Spain,  or  to 
persons  being]subjects  to  the  king  of  Spain,  or  inhabiting  with- 
in the  territories  of  the  king  of  Spain,  enemies  to  the  king  of 
Great  Britain." 

The  freight  insured  was  lost  by  the  capture  and  condem- 
nation, and  duly  abandoned  to  the  defendants,  with  the  usual 
proof  of  loss  and  interest. 

Unless  the  court  should  think  the  plaintiff  concluded,  by 
the  sentence  of  condemnation,  it  was  to  be  received  as  a  fact 
in  the  case,  that  the  ship  and  cargo  were  really  the  plaintiff's 
property ;  and  that  the  ship  was  registered,  and  had  all  the 
usual  documents  of  an  American  vessel. 

The  plaintiff  was  born  a  subject  of  the  United  Netherlands, 
and  continued  so,  until  the  3d  day  of  June,  1793,  when  he 
became  a  naturalized  citizen  of  the  United  States.  That  he 
was  a  Dutchman,  was  a  fact  known  to  the  defendants,  at  the 
time  of  subscribing  the  policy. 

It  was  agreed,  that  if  the  court  should  be  of  opinion,  that 

the  plaintiff  is  entitled  to  recover  for  a  total  loss^  judgment 

was  to  be  rendered  on  the  verdict,  as  it  stood.    But  if  the 

opinion  of  the  court  should  be,  that  there  should  be 

[*129]    only  a  'return  of  premium,  judgment  should  be  en- 
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tered  for  the  plaintiff  for  the  sum  of  700  dollars.  But  if 
nothing,  in  their  opinion,  ought  to  be  recovered,  judgment 
was  to  be  given  for  the  defendants. 

The  defendants  also  underwrote  a  separate  policy  on  the 
caigo  of  the  same  vessel  for  the  same  voyage,  on  which  a 
verdict  was  also  taken  for  the  sum  of  16,000  dollars,  subject 
to  the  opinion  of  the  court  in  the  other  cause. 

Hamilton  and  B.  Livingston,  for  the  plaintiff. 

Harison  and  TVoup,  for  the  defendant. 

Radcliff,  J.  This  was  an  insurance  on  the  freight  of 
the  Astrea,  from  New  York  to  Corunna,  in  Spain,  The  po- 
licy was  subscribed  by  the  defendants  on  the  19th  Novem- 
ber, 1798,  in  consequence  of  a  written  representation  from 
the  plaintiff,  stating  the  ship,  freight  and  cargo  to  be  his  pro- 
perty. 

The  plaintiff  was  originally  a  subject  of  the  United  Nether- 
lands and  continued  so  until  the  3d  January,  1793,  when  he 
was  naturalized  as  a  citizen  of  the  United  States.  He  must 
of  course,  have  emigrated  to  America,  at  least  two  years  an- 
tecedent to  that  period,  and  before  the  United  Netherlands 
were  involved  in  the  late  European  war,  and  he  is  stated  to 
have  been  personally  known  to  the  defendants. 

The  vessel  during  the  voyage  was  captured  by  a  British 
frigate,  as  a  prize,  carried  to  Gibraltar,  and  with  her  cargo, 
there  condemned  by  the  court  of  vice-admiralty,  on  the 
ground  of  her  ^*  belonging,  at  the  time  of  her  capture,  to 
Spain,  or  to  persons  being  subjects  of  the  king  of  Spain,  or 
inhabiting  the  territories  of  the  king  of  Spain,  enemies  of 
Great  Britain."  From  the  situation  of  the  plaintiff,  and  the 
representation  of  the  defendants,  the  insurance  must  be  con- 
sidered as  made  upon  American  or  neutral  property.  The 
representation  is,  to  this  purpose,  equivalent  to  a  warranty  of 
that  fact,  and  liable  to  the  same  result.(a)  In  my  view  of 
the  subject  two  questions  arise. 

(a)  The  breach  of  a  warranty  eomtsti  either  in  the  fabehood  of  an  ^firma- 
ttec  or  the  non -performance  of  an  executory  etipalation,  in  either  caae  the  con- 
tract ie  void  ab  initio,  the  warranty  bein^  a  condition  precedent ;  and  whether 
the  thing  warranted  wu  material  or  not,  whether  the  breach  of  it  proceeded 
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[*130]      *l8t.  Whether,  upoo  the  tertns  of  the  contract^  the 
plaiotiff  is  entitled  to  recover  ? 

tnm  ftrand,  negligence,  mifinformaUon,  or  any  other  eaoae ;  the  eonwqaence 
is  the  same.  The  warranty  makei  the  contract  hypothetical ;  that  ie,  it 
thall  be  binding  if  the  warranty  be  complied  with.  With  respect  to  the  com- 
|>liaDoe  with  warranties,  there  is  no  latitude,  no  equity ;  the  only  question  is, 
has  the  thing  warranted  taken  place  or  not  7  If  not,  the  insurer  is  not  an- 
swerable for  any  loss  even  though  it  did  not  bappea  in  conseqoonoe  of  the 
breach  of  the  warranty.  Hibbert  v.  Pigou^  cited  in  Marshail  on  Ins.  375* 
Woolmer  V.  Muifman,3  Burr.  1-119.  If  the  tiling  innured  is  represented  in 
the  policy  as  belonging  to  the  subjects  of  a  neutral  state  it  is  equivalent  to  a 
warranty  ;  Lothian  v.  Hendw—%,  3  B.  &  F.  499 ;  Walimi  ^  Pcgmn  ▼.  Be- 
thune,  MSS.  oonmented  on  in  1  Tr.  Con.  Rep*  381 ;  but  if  the  interest  of  one 
joint  owner  of  a  cargo  be  insured,  and  if  that  interest  be  neutral  il  is  no  breach 
of  the  warranty  of  neutrality,  if  the  other  joint  owner  whose  interest  be  not 
Insured  be  a  belilgerent,  for  the  assured  are  not  understood  to  warrant  that 
the  whole  cargo  is  neutral,  but  that  the  interett  ituured  is  neutral.  Lim»g9ian 
▼.  Maryland  In:  Co.  6Crancb,  274.  Neutral  property  in  the  sense  in  which  that 
expression  must  be  understood  in  this  warranty,  is  that  which  belongs  to  the 
subjects  of  a  state  in  amity  with  the  belligerent  powers;  Marshall  on  Ins. 
S90 ;  and  this  is  to  be  determined  by  the  domicil  of  the  owner.  Arnold  ▼. 
UniUd  /as.  Co.  1  J.  C.  9«8.  Joknoon  ▼.  LudUnt,  9  id.  481.  8.  9.  1  C. 
C.  E.  29.  Jonka  ▼.  HalUtU  1  Caines,  60,  64.  Livhtgoton  ▼.  Maryland  Ina* 
Co,  7  Cranch,  506, 542.  The  Venus,  8  id.  278.  Tho  Frances,  id-  235.  The 
Mary  and  Suoan,  I  Wheat.  46.  Abbott  v.  United  Ins.  Co.  16  Johns.  128. 
The  Antomia  Johanna,  1  Wheat  159.  The  Friendsehajt,4\d.  105.  Tabba 
▼.  Bendelaek,  4  Esp.  N.  P.  108.  Baring  v.  Claggett,  3  B.  dt  P.  207.  Wilson 
▼.  Marryaltj  8  T.  R.  31.  Albreteht  v.  Stusmmnn,  2  Vee.  dc  B.  333.  McCon- 
nell  V.  Hector,  3  B.  &  P.  113.  Wiseman  v.  So.  Ca.  Ins,  Co.  2  Rice*s  Dig.  21. 
Under  a  warranty  in  a  policy  of  insurance  that  the  ship  and  cargo  are  neutral 
property,  it  is  sufficient  that  they  are  so  when  the  risk  commences;  Eden  r. 
Parkenson,  2  Douglass,  732 ;  Tyson  ▼.  Oumey,  3  T.  R.  477 ;  but  any  forfel. 
tnre  of  the  obligations  of  neutrality  by  the  act  or  omissiott  of  the  assared  or  hit 
agents  after  the  commencement  of  the  Toyage  insured  is  a  breach  of  such 
warranty.  GarreU  v.  Kensington,  8  T.  R.  23U.  Fitxsimmons  v.  The  iVeio- 
port  Ins.  Co.  4  Cranch,  185.     Cleaveland  ▼.  Union  Ins.  Co.  8  Mass.  308. 

A  warranty  of  national  character  imports  that  tlie  sAijp  shall  be  properly 
docnroeuted ;  thos»  a  warranty  that  a  ship  is  **  Ameriean,"  Imports  that  sh^  is 
entitled  to  all  the  privileges  of  an  American  flag ;  Rich  v.  Parker,  7  T.  R 
705  ;  Kidd  v.  Walker,  I  Dow.  331 ;  Bell  ▼.  Carstairs,  14  East,  394  ;  Et^ereth 
V.  Lunns,  I  Stark.  508 ;  and  that  it  shall  be  provided  and  accompanied  du- 
ring the  voyage  with  all  the  documents  required  by  the  general  lawK  of  nations 
or  by  particular  treaties,  so  that  she  may  not  be  liable  to  any  impediment  or 
Inconvenience  in  the  course  of  the  voyage ;  Rick  v.  Parker,  7  T.  R.  709, 
710  ;  Blagge  v.  N.  Y.  Ins.  Co.  1  Caines,  549  ;  Calhoun  v.  Ins.  Co.  of  Penn. 
1  Binn.  293  ;  Grifith  v.  Jne.  Co.  of  North  America,  5  id.  464;  Coolidge  v. 
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2d.  Whether,  in  respect  to  the  fact  of  netUrality^  he  is 
concluded  by  the  foreign  sentence  ? 

If  upon  the  contract  he  would  be  entitled  to  recover,  and 
is  not  concluded  by  the  sentence,  it  is  conceded  or  o&ered  to 
be  proved,  that  the  property  was  in  reality  neutral,  or  such 
as  was  so  represented  by  the  defendants. 

The  second  question  has  already  been  twice  determined 
in  this  court ;  first,  in  the  case  of  Ludlow  v.  Dah^  (1  Johns. 
Cas.  16,)  in  which  I  gave  no  opinion,  it  having  been  argued 

if.  Y.  Fk^man  1m.  Co*  14  JohiM.  SOS ;  bat  there  it  no  implied  warranty  om  the 
part  of  the  owner  of  goods  that  they  shall  be  in  all  respects  properly  docu- 
mented.    Carrathert  ▼.  Gray,  3  Camp.  142 ;  15  East,  35. 

In  Lothian  ▼.  Hendermm,  3  B.  &.  P.  524,  Mr.  Jostice  Lawrence  said :  "  A 
warrant  of  neutrality  must,  I  conceive,  now  be  understood  as  containing  In 
Hself,  amongst  other  things,  a  stipulation,  that  the  contract  of  assurance  shall 
be  Toid  if  the  subject  matter  warranted  neutral  be  condemned  as  enemies' 
property ;  and  if  a  warrant  of  neutrality  contains  this  stipulation,  the  sentence 
of  a  court  of  competent  jurisdiction,  condemning  a  ship  on  account  of  its  want 
of  neutrality  is  the  proper  evidence  according  to  every  principle  and  rule  of 
•nr  laws  to  determiue  that  fact." 

Mr.  Dner  in  considering  Mr.  Maishairs  definition  of  a  representation,  (1 
Maiahall  on  Ins.  450,)  observes :  "  There  are  cases,  in  which  a  representa- 
tion and  a  warranty,  embracing  the  same  fkcts,  are  the  same  hi  their  legal 
construction  and  effect.  Such  is  the  result  where  from  the  nature  of  the  sub- 
ject to  which  the  representation  relates,  any  change  in  the  facts'that  it  affirms 
or  implies,  must  be  material.  Fillio  v.  Bruiion,  1  Park,  8  ed.  p.  414.  1 
Phillips,  206.  FoiMtsnAmosZ  v.  UniUd  Ins,  Co,  2  Johns.  Cas.  129.  Jlfaedo- 
wall  V.  FrateTf  Doug.  260.  Bowden  v.  Vaughan,  10  East,  450.  Steele  v. 
Lacy,  3  Taunt.  285.  Feiee  v.  Parkinmm,  4  Taunt  639.  Edwards  v.  Foot" 
ner,  1  Camp.  530.  Nonnen  v.  KettleweH  16  East,  176.  Von  Tungeln  v. 
Vuhms,  2  Camp.  151.  DrUcoU  ▼.  Passmore,  1  B.  &  P.  200.  Z>rMCoi  ▼.  Bs- 
wU,  id.  313.  AUUm  v.  Meek.  Ins.  Co.  4  Hill,  344.  Denniston  v.  LiUis,  3 
Bligh,  1st  series,  202.  Murray  v.  Alsop,  3  Johns.  Cas.  49.  Kemble  v.  Bowne, 
1  Caines,  7.5.  Suckley  v.  Delafield,  2  Caines,  222.  CaUaghan  v.  Atlantic 
Ins.  Co.  1  Edw.  Ch.  R.  64.  AUop  v.  Coit,  12  Mass.  401.  Hazard  v.  New 
Eng.  Ins.  Co.  1  Sumn.  211.  8  Peters,  557.  Carpenter  v.  ilmsric«n  Ins.  Co, 
1  Story,  57.  3  Benecke,  314.  Thus  it  has  been  justly  decided  that  a  repre- 
sentation of  neutrality  is  equivalent  to  a  warranty.  It  embraces  the  same 
facts,  imposes  the  same  duties,  is  violated  by  the  same  acts  or  circumstances. 
A  similar  identity  seems  to  subsist  between  a  representation  and  a  warranty, 
that  the  vessel,  to  which  the  insurance  relates,  will  depart  with  convoy  ;  and 
Mttainly  czisls  in  other  cases  that  will  hereafter  be  mentiontd."  Dtier  on 
Insaranoe,  vol  2,  p.  647. 

Vol.  IL  22 
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before  I  took  my  seat ;  and  secondly,  in  the  case  of  Ocix  v. 
Low.  (1  Johns.  Cas.  341.)  In  the  last,  although  the  sub- 
ject, in  some  respects,  presented  itself  to  my  mind  in  a  differ- 
ent light,  I  was  content  to  acquiesce  in  the  opinion  which 
had  been  previously  delivered,  considering  the  rule  to  have 
been  definitively  settled  as  &r  as  depended  on  this  court. 
The  magnitude  of  the  question  has  induced  us  to  review  it, 
in  this  and  other  causes,  but  notwithstanding  the  able  and 
zealous  discussion  it  has  received,  I  cau  perceive  no  new 
lights  to  lead  me  to  change  my  opinion. 

It  may  be  premised,  that  in  the  course  of  the  argument 
much  was  said  of  the  policy  of  the  English  courts  in  deci- 
ding this  question  in  favor  of  the  insurer,  and  the  policy  of 
our  adopting  a  different  rule.  On  a  careful  examination  of 
the  English  decisions,  I  cannot  discover  any  ground  for  this 
suggestion.  They  appear  to  rest  on  principles  unconnected 
with  any  motive  of  policy,  and  are  indiscriminately  applied 
to  their  domestic  as  well  as  to  foreign  tribunals.  If  the  con- 
sideration were  proper  in  determining  a  rule  for  ourselves,  I 
am  imable  to  perceive  its  force  or  application. 

In  every  instance  of  a  foreign  condemnation,  a  loss  must 
necessarily  happen.  If  the  property  be  really  American, 
and  insured  here,  the  burthen  must  fall  on  some  of  our  citi- 
zens. It  is  then  a  question  between  them  solely,  and  it  can 
never  be  politic  or  just  lo  seek  to  shift  the  loss  from 
[*131]  *one  description  of  citizens  to  another.  If  the  proper- 
ty be  not  American,  and  insured  in  this  country,  an 
interested  policy,  if  such  could  be  justified,  would  dictate  an 
opposite  rule  of  decision,  and  lend  to  protect  the  American 
insurer  against  the  foreign  owner,  and  thus  determine  the 
question  against  the  insured. 

Again,  if  the  property  be  American,  and  insured  abroad, 
the  remedy  is  placed  beyond  the  reach  of  our  laws,  and  it 
would  be  a  vain  presumption  in  the  courts  of  this  or  any 
other  country  to  attempt  to  prescribe  a  rule  for  foreign  tribu- 
nals. But  I  dismiss  this  topic  as  unconnected  with  the 
merits  of  the  question.  Opinions  founded  on  policy  are  ne- 
cessarily various  and  fluctuating,  and  ought  never  to  actuate 
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a  conrC  of  justice.  The  question,  in  every  instance,  mast 
depend  on  its  intrinsic  merits  arising  from  the  nature  of  the 
contract  and  the  general  law  of  insurance,  unless  restrained 
by  positive  regulations. 

In  this  view  of  the  subject,  the  judicial  determinations  of 
courts  in  different  countries,  as  well  as  the  opinions  of  indi« 
viduals,  may  differ,  but  the  difference,  1  apprehend,  can  nev-' 
er,  as  has  been  imagined,  become  a  matter  of  national  con- 
cern. The  regular  administration  of  justice,  when  conduct- 
ed with  good  Taith,  can  never  implicate  the  government  with 
respect  to  foreign  nations ;  and  whatever  rule  may  be  es- 
tablished on  this  occasion,  it  cannot  be  considered  as  affect- 
ing .the  rights  of  our  own  citizens,  as  existing  between  them 
solely.  If  foreigners  should  at  all  be  interested,  it  must  hap- 
pen in  consequence  of  their  voluntary  act  to  seek  insurance 
here,  and  they  cannot  complain  of  the  conduct  of  our  courts,  if 
they  receive  the  same  measure  of  justice  which  is  adminis^ 
tered  to  others.  I,  therefore,  equally  lay  out  of  view  every 
ai^ument  derived  from  this  source. 

It  is  true  there  may  be  cases  to  interest  the  government  in 
behalf  of  its  citizens.  When  losses  are  sustained  by  the  un- 
just sentences  of  foreign  tribunals,  there  is  no  doubt  but  the 
party  injured  is  entitled  to  apply  to  his  government  for  re- 
dress; and  that  government,  in  ease  of  palpcAle  in-  • 
justiesy  *has  a  right  to  demand  and  enforce  repara-  [*132] 
tion  from  the  sovereign  of  the  aggressor ;  it  is  even 
bound  to  do  so,  or,  in  its  discretion,  to  grant  reprisals,  or  an 
indemnity  to  the  injured  party.  It  then,  and  not  till  then, 
becomes  a  question  of  nationcU  concern.  As  such,  the  deli« 
cacy  and  importance  attached  to  it,  as  to  all  national  ques- 
tions, would  require  the  government  to  proceed  with  caution, 
and  in  doubtful  cases  rather  to  presume  that  justice  has  been 
done,  than  to  impeach  the  integrity  of  foreign  courts.  Thus 
it  is  held  that  it  ought  not  to  interfere  but  in  cases  of  violent 
injuries,  countenanced  and  supported  by  the  sovereign  of 
^e  aggressor,  and  where  justice  is  absolutely  denied,  in  re 
minifne  cEtifrta,  by  all  the  tribunals,  and  in  the  last  resort 
{Gro.  de  Jure,  ^c.  lib.  3,  c.  2,  s.  4,  6.   1  Coll*  Jur,  102,  103. 
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Vat.  267,  268.)  This  is  the  language  of  the  most  approved 
writers  on  public  law,  and  is  professed  to  be  the  practice  of 
all  civilized  nations ;  and  one  (Yattel  in  the  report  on  the 
Prussian  memorial)  of  those  writers,  pierhaps  the  most  emin* 
ent  and  correct,  exemplifies  the  maxim  by  referring  to  the 
principles  maintained  by  the  British  government  on  a  similar 
occasion.  Hence  it  will  be  admitted,  as  a  general  rule,  that 
every  government  is  bound  to  respect  the  judicial  decisions 
of  foreign  courts,  and  in  the  first  instance  to  consider  them 
as  just,  and  of  course  generally  conclusive.  But  these  rear 
sons  for  the  rule  are  strictly  applicable  Co  the  government 
alone  when  acting  in  behalf  of  its  citizens.  Tbey  cannot 
apply  to  the  conduct  of  our  courts  in  the  ordinary  admin- 
istration of  justice.  We  actually  see  the  courts  of  France 
and  England  differ  on  the  very  question  before  us,  and  it 
has  never  been  deemed  a  snbject  of  national  complaint  by 
either.  I,  therefore,  think,  that  it  is  not  on  the  ground  of 
n€Uianal  interference  or  courtesy,  that  such  sentences  in  our 
courts  are  held  to  be  conclusive ;  their  exclusive  quality  de- 
pends on  other  principles. 

1st.  As  between  the  insurer  and  insured,  in  case  of  a  re- 
presentation or  warranty  of  neutral  property,  I  think  a  con- 
demnation in  a  foreign  court  of  admiralty,  when 
[*133]  founded  *on  the  want  of  neutrality,  operates  defini- 
tively against  the  insured  according  to  the  terms  and 
effect  of  the  contract  itself.  During  the  existence  of  a  mari- 
time war,  the  state  of  commerce  is  necessarily  more  or  less 
precarious.  Neutral»are  not  exempt  from  this  inconvenience, 
but  neutrality,  if  respected,  affords  a  great  advantage.  The 
neutral  merchant,  when  he  elSdcts  an  insurance,  may  either 
retain  the  benefit  of  his  neutrality,  or,  if  diffident  of  its  secu- 
rity, he  may  relinquish  it,  and  specially  insure  his  property 
against  every  possible  loss.  If  he  insure  the  property  as 
neutral,  he  thereby  signifies  his  intention  to  avail  himself  of 
his  neutrality,  and  of  course  will  pay  a  less  premium  ;  but 
in  doing  this  it  must  follow  that  he  takes  upon  himself  the 
risk  of  that  neutrality.  He  thus  far  divides  the  risk,  and  is 
to  be  considered  his  own  insurer.    He  cannot  by  paying  a 
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less  premium,  enjoy  the  benefit  of  his  neutrality,  and  at  the 
same  time  the  benefit  of  an  insurance  for  the  want  of  it. 

It  is  obvious  that  every  such  representation  or  yvarranty  is 
macle»  not  with  a  view  to  an  examination  of  the  fact  in  our 
own  courts,  but  in  reference  to -the  parties  at  war,  and  to  the 
danger  of  capture  and  condemnation  abroad.  This  is  the 
direct  object  of  the  stipulation.  It  cannot  be  limited  to  the 
naked  position  that  the  property  is  in  fact  neutral.  It  may 
be  so  and  yet  possess  none  of  the  indicia  or  evidences  of 
neutrality.  These  evidences,  it  is  not  denied,  the  insurer 
undertakes  shall  accompany  it,  and  I  think  he  equally  under- 
takes  that  it  shall  enjoy  the  privileges  of  neutrality. 

There  appears  to  me  no  room  for  the  distinction,  that  the 
insured  engages  to  furnish  the  evidences  merely,  and  at  the 
same  time  not  to  maintain  his  neutrality  when  it  may  be 
called  in  question.  If  the  proper  evidences  accompany  the 
subject,  it  is  not  legally  to  be  presumed  that  its  neutrality 
cannot  be  maintained.  Whatever  abuses  may  occasionally 
be  committed,  we  ^cannot  act  judicially,  nor  suppose  the  par- 
ties to  have  acted,  on  the  presumption  of  injustice  in  foreign 
courts.  The  idea  is  inadmissible  when  applied  to 
*the  courts  of  a  civilized  nation,  and  if  contemplated  [*134] 
by  the  purtios,  ought  at  least  to  have  been  made  the 
subject  of  a  special  provision  in  the  contract.  Ko  doubt  the 
underwriter  may,  by  a  special  insurance,  and  the  admission 
of  a  particular  mode  of  proof,  make  himself  liable,  even  for 
the  unjust  sentences  of  foreign  courts ;  but  he  ought  never 
to  be  held  liable  for  such  sentences,  when  proceeding  on  the 
▼ery  ground  assumed  by  the  insured  himself.  If  neutrality 
can  be  called  a  risk,  that  risk  is  necessarily  implied  in  the 
warranty ;  and  the  insurer,  by  the  contract,  is  liable  only  to 
the  remaining  perils  incident  to  the  subject,  allowing  it  to  be 
neutral  and  to  preserve  that  character.  He  engages  for  no- 
thing more ;  and  his  premium  must  be  deemed  proportioned 
to  those  perils  only.  The  effect  of  the  representation  or  war- 
ranty, can,  I  think,  on  the  face  of  the  contract  itself,  admit 
of  no  other  interpretation. 
If  this  reasoning  be  correct,  it  follows,  that  the  insured. 
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having  represented  or  warranted  the  subject  to  be  neutral, 
can  never,  on  the  terms  of  the  contract  itself,  recover  against 
the  insurer  when  it  appears  to  have  been  condemned  on  a 
ground  which  denies  its  neutrality.  It  is  immaterial,  in  this 
view  of  the  subject,  whether  the  conden^nation  be  just  or 
unjust ;  it  is  sufficient  if  it  proceed  on  the  want  of  neu- 
trality. 

2.  The  question  in  the  English  courts  does  not  appear  to 
have  been  examined  in  this  light.  They  have  been  content 
to  apply  to  the  decisions  of  foreign  courts  of  admiralty,  a 
principle  which  has  long  been  received  and  adopted  in  their 
domestic  courts.  They  place  them  on  the  same  footing,  and 
consider  the  conclusivness  of  their  sentences,  as  necessarily  re- 
sulting from  the  right  of  jurisdiction.  In  relation  to  their 
own  courts  the  rule  has  undoubtedly  been  long  established, 
both  before  and  since  the  revolution,  and  it  is  not  confined  to 
courts  of  peculiar  or  exclusive  authority^  but  applies  ta  all. 
Not  only  the  sentences  or  judgments  of  their  ecclesiastical 
or  other  courts,  where  they  possess  exclusive  cogni- 
[*135]  zance,  but  the  decisions  of  all  the  courts,  in  *cases 
where  they  have  concurrent  jurisdiction,  are  deemed 
to  be  equally  conclusive.  Indeed,  a  contrary  position  would 
involve  the  absurdity  of  a  power  competent  to  decide,  and  at 
the  stime  time  ineffectual  in  its  decision. 

They  have  also,  in  a  variety  of  cases,  extended  the  nile  to 
foreign  courts  of  a  different  description.  Thus,  a  bill  to  be 
relieved  against  actions  of  trespass  for  seized  goods,  (1  Oh. 
Gas.  237 ;  26  Car.  II,)  in  an  island  of  Demark,  was  dismiss- 
ed in  chancery,  because  sentence  was  given  in  the  court  of 
Demmark  on  the  seizure.  So  in  case  (12  Tin.  87,  pi.  9 ;  2 
Stra.  732,  733,  S.  C.  best  reported  in  Viner,  1726,)  of  a  bill 
of  exchange,  the  acceptance  of  which  was  vacated  in  a  court 
of  Leghorn,  Lord  Chancellor  King  held  not  only  that  the 
cause  was  to  be  determined  by  the  lex  loci^  but  the  accep- 
tance having  been  vacated  by  a  competent  jurisdiction,  he 
thought  the  sentence  conclusive,  and  that  it  bound  the  court 
of  chancery  in  England.  So  Lord  Hardwicke  (I  Tez.  169, 
1748,)  decided,  that  if  a  marriage  be  declared  valid,  by  the 
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sentence  of  a  court  in  France  having  proper  jurisdiction,  it 
is  conclusive  ;  and  he  held  "  that  this  was  so,  although  in  a 
foreign  court,  by  the  law  of  nation^;  for  otherwise  the 
rights  of  mankind  would  be  very  precarious  and  uncer- 
tain." 

This  doctiine  applies,  with  peculiar  force,  to  the  sentences 
of  the  courts  of  admiralty,  in  relation  to  prize^  and  of  every 
court  proceeding  on  the  general  law  of  nations,  as  the  basis 
of  its  authority.  While  the  capture  of  enemy-property  is 
admitted  to  be  the  right  of  a  belligerent  party,  the  institution 
of  courts  to  try  the  validity  of  such  captures  must  also  bead- 
mitted.  They  exist  in  every  country,  and  are  established  in 
our  own.  The  objects  of  their  institution  are  every  where 
the  same.  They  are  invested  with  similar  powers,  pursue 
the  same  principles,  and  profess  to  be  governed  by  the  same 
system  of  laws,  unconnected  with  the  municipal  regulations 
of  any  country.  In  this  manner,  they  form  a  separate  and 
independent  branch  of  judicature,  and  although  un- 
controlled by  a  common  superior,  their  Metermina-  [*136] 
tions,  while  ihey  act  with  good  faith,  will  generally 
be  uniform  and  consistent.  Considering  them  in  this  light, 
acting  on  the  same  principles,  and  governed  by  the  same 
law,  they  come  within  the  reasons  of  the  rule  which  is  ap- 
plied to  domestic  tribunals  of  concurrent  jurisdiction,  and 
their  decisions  ought  to  possess  equal  force  and  authority. 

But  another  principle  of  English  and  American  jurispru- 
dence, arising  from  the  nature  of  the  subject  and  the  system 
of  our  courts,  appears  to  me  strongly  to  enforce  this  doc- 
trine. The  question  of  neutrality  is  involved  in  the  general 
question  ol  prize  ;  it  is  a  necessary  incident,  and  the  want 
of  neutrality  forms  the  principal  ground  of  capture  and  con. 
demnation.  It  is  a  settled  maxim,  that  the  courts  of  com- 
mon law  have  no  jurisdiction  on  the  question  of  prize.  It 
may  collaterally  arise,  but  ex  directo,  it  is  not  within  their 
cognizance ;  it  belongs  solely  and  exclusively  to  the  courts 
of  admiralty  as  courts  of  prize.  This  is  established  by  a 
current  of  authorities,  both  ancient  and  modern,  and  the  rea- 
sons on  which  they  are  founded  are  satisfactory  and  couclu- 
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arive.  If,  then,  the  courts  of  admiralty  have  exclusive  juris- 
diction of  the  principal  question  of  prize,  which  necessarilf 
mcludes  that  of  neutrality,  and  the  courts  of  common  law 
have  no  jurisdiction,  it  must  follow,  that  the  decisions  of  the 
former  cannot  be  reviewed  by  the  latter,  and  that  whenever 
they  occur,  directly  or  collaterally,  they  must,  like  the  judg- 
ment of  other  courts  of  peculiar  jurisdiction,  be  considered 
as  conclusive.  If  they  were  allowed  to  be  reviewed,  in  what 
manner  could  we  ascertain  the  merits  of  the  former  decision  ? 
Is  the  same  evidence  in  our  power,  or  in  the  power  of  the 
parties  to  obtain  ?  The  insured  is  a  stranger  to  the  transac- 
tion ;  the  circumstances  are  unknown  to  him ;  the  proofs,  if 
not  detained  abroad,  are  in  the  hands  of  his  adversary ;  they 
are  generally  concealed,  or  may  with  the  greatest  ease,  be 
suppressed.  How  could  he  compel  their  production,  or  bring 
to  light  the  merits  of  the  case?  To  avoid  these  dif« 
[*137]  culties,  are  *we  to  be  governed  by  the  written  depo- 
'  sitions  taken  in  the  admiralty  abroad,  or  could  they 
be  received  as  evidence?  It  is  well  known  that  the  rules  of 
evidence  in  those  courts  are  different  from  our  own.  By 
what  rules  are  we  to  be  governed  ?  If  exclusively  by  our 
own,  the  result  in  onr  courts  may  differ,  and  yet  both  jndg« 
ments,  as  to  the  evidence  on  which  they  are  found^,  be 
equally  just.  Allowing  even  that  the  insured  engages  mere- 
ly to  furnish  the  evidence  of  this  neutrality  in  foreign  courts, 
that  evidence  must  surely  be  understood  to  he  of  b,  nature 
usually  received  and  demanded  in  those  courts;  for  it  is 
there  only  that  it  can  be  material.  The  engagement,  relating 
to  such  evidence,  of  course,  excludes  the  idea  of  a  decision 
upon  any  other,  and  the  interference  of  a  court  of  common 
law,  requiring  a  different  mode  of  proof,  and  acting  on  dif- 
ferent principles,  would  contravene  one  of  the  direct  objects 
of  the  stipulation.  In  every  shape,  therefore,  in  which  this 
subject  can  be  viewed,  insuperable  difficulties  present  them- 
selves, and  evince  the  propriety  of  considering  the  foreign 
sentences  as  final. 

In  England,  this  question  is  at  rest,  by  direct  decisions  on 
the  point ;  but  these  decisions  were  principally  made  during 
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the  period  of  our  revolution,  or  subsequent  to  it.  They  pos- 
sess, therefore,  no  conclusive  authority,  but  under  similar  cir- 
cnmstances,  are  to  be  regarded  as  we  regard  the  decisions 
of  the  courts  of  all  enlightened  nations,  high  evidence  of  the 
law  on  the  subject 

The  cases  in  the  English  courts  previous  to  the  revolution 
are,  however,  not  wholly  silent  on  the  question ;  so  far  as 
they  relate  to  the  general  principle,  that  the  sentence  or  judg- 
ment of  any  court  of  competent  jurisdiction  is  to  be  received 
as  conclusive,  they  have  ahready  been  noticed. 

There  are  some  which  immediately  apply  to  the  sentences 
of  foreign  courts  of  admiralty.  The  first  in  which  the  effect 
of  such  sentences  appears  to  have  been  immediately  consi- 
dered, was  the  case  of  Newland  v.  Horseman^  (1  Tern.  21. 
2  Ch.  Ca.  74.  S.  C.  1681,)  in  chancery.  That  was 
on  *a  question  of  freight^  which  had  been  tried  in  [*138] 
the  court  of  admiralty  at  Barcelona,  where  an  inter- 
locutory judgment  was  given.  Lord  Chancellor  Nottingham 
declared,  that  he  would  not  slight  their  proceedings  beyond 
sea,  and  if  the  damages  had  been  there  ascertained,  or  a  per- 
emptory sentence  given,  the  same  should  have  concluded  all 
parties.  The  next  case  is  that  of  Hughes  v.  Cornelius^ 
(Garth.  32.  2  Show.  232.  S.  C.  1689,)  in  which,  during  a 
war  between  France  and  Holland,  an  English  ship  was  taken 
by  the  French,  under  color  of  being  Dutch,  carried  into 
France,  and  there  condemned  by  the  court  of  admiralty,  as 
a  Dutch  prize.  Afterwards,  an  Englishman  bought  this  ship, 
and  brought  her  into  England,  where  the  right  owner  insti- 
tuted an  action  of  trover  for  the  ship  against  the  purchaser* 
This  matter  being  found  specially,  the  defendant  had  judg« 
ment,  <<  because  the  ship  being  condemned  as  a  Dutch  prizei 
this  court  will  give  credit  to  the  sentence  of  the  court  of  ad- 
.miraUy  in  France,  and  take  it  to  be  according  to  right,  and 
will  not  examine  their  proceedings ;  for  it  would  be  very  in- 
convenient if  one  kingdom  should,  by  peculiar  laws,  correct 
the  judgments  and  proceedings  of  the  courts  of  another  king- 
dora."  In  the  Theory  of  Evidence,  (an  Irish  ed.  printed  in 
1761,  p.  37,)  a  book  considerably  ancient,  it  is  stated,  that 
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*'  Id  an  action  on  a  policy  of  insurance,  with  a  warranty  that 
the  ship  was  Swedish,  the  sentence  of  the  French  admiralty 
condemning  the  ship  as  English  property  was  held  to  be 
conclusive."  (Bull.  244.)  The  same  case  is  repeated,  in 
hmc  verba,  by  Mr.  Buller,  in  his  Nisi  Prius,  and  has  received 
the  sanction  of  his  name.  He  cannot  be  understood  to  refer 
to  the  case  of  Hughes  v.  Cornelius,  as  has  been  suggested, 
for  that  was  not  of  a  Swedish  ship,  nor  on  a  policy  of  insur- 
ance. There  is  still '  another  case,  (Park,  178,  3d  ed.  not 
elsewhere  reported,)  of  Fernandez  v.  De  CastOj  in  4  Geo. 
HI.  before  Lord  Mansfield,  at  Nisi  Prius,  in  which  there  was 
a  warranty  that  the  ship  was  Portuguese,  and  being  con- 
demned as  not  being  Portuguese,  in  the  admiralty 
[*139]  courts  of  France,  the  fientence  *of  condemnation  ap- 
pears to  have  been  considered  as  decisive  in  favor  of 
the  insurer.  In  that  case,  it  seems,  the  law  was  received  to 
be  settled,  as  to  the  effect  of  the  sentence,  and  the  inquiry 
was  confined  to  ascertain  the  ground  on  which  it  went. 

In  answer  to  the  two  former  of  those  cases,  a  distinction 
has  been  taken  between  the  direct  and  collateral  effects  of  a 
foreign  sentence ;  that  it  is  conclusive  only  as  to  the  transfer 
of  property,  for  the  benefit  of  aA  claiming  under  it,  but  not 
80  as  to  collateral  parties.  I  do  not  perceive  the  force  of 
this  distinction.  If  well  founded,  it  appears  to  me  to  ope- 
rate in  favor  of  the  insurer.  The  insured,  the  professed 
owner  of  the  property,  must  certainly  be  a  direct  party  to  the 
sentence,  if  any  one  is  a  party ;  he,  therefore,  if  any  one, 
must  be  concluded.  Besides,  from  the  nature  of  the  pro- 
ceedings in  courts  of  admiralty,  which  are  in  rem,  all  per- 
sons are  considered  as  bound.  The  forms  and  manner  of 
proceeding  in  those  courts  are  founded  on  the  idea  of  notice 
to  all  the  world,  and  the  operation  of  their  sentences  is 
deemed  to  be  equally  extensive.  The  distinction  now  at- 
tempted, I  do  not  find  to  be  supported  by  any  authority, 
either  before  or  since  the  revolution.  Indeed,  in  England, 
the  contrary  rule  prevails,  both  with  respect  to  their  domes- 
tic and  foreign  courts.  It  is  general,  that,  "  whenever  a  mat- 
ter comes  to  be  tried  in  a  collateral  way,  the  decree,  sentence 
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or  jadgment  of  any  court,  ecclesiastical  or  civil,  having  com- 
petent jurisdiction,  is  conclusive  evidence  of  such  matter.'' 
(Theory  of  Ev.  37.  Bull.  244.  Amb.  762,  763,  and  the 
cases  there  cited.  2  Black.  Rep.  977.)  It  is  not  material 
that  the  parties  to  the  suit  should  have  been  parties  to  the 
sentence ;  the  only  qualification  of  the  rule,  I  believe,  is  to 
be  found  in  Prudkam  v.  Philips^  (Amb.  763,)  where  Chief 
Justice  Willes,  in  the  case  of  a  judgment  alleged  to  be  ohtain- 
ed  by  frauds  in  the  ecclesiastical  court,  took  a  distinction  in 
favor  of  a  stranger^  who  could  not  come  in  and  vacate  or 
reverse  the  judgment,  and,  therefore,  must  of  ne- 
cessity be  permitted  toavei  the  fraud.;  but  he  *held  [*140] 
that  the  party  to  the  suit  was  bound  by  the  sentence, 
in  relation  to  all  other  persons,  and  could  not  give  evidence 
of  the  fraud,  but  must  apply  to  the  court  which  pronounced 
the  sentence,  to  vacate  the  judgment.  It  is,  therefore,  al- 
wajTs  sufficient,  if  the  one  against  whom  the  sentence  was 
oifered,  was  a  party. 

I  forbear  particularly  to  examine  the  subsequent  cases, 
(Doug.  644.  Park,  359,  361,  362,)  during  our  revolution, 
and  since,  which,  if  any  doubt  could  before  exist,  have  un- 
equivocally settled  the  law  in  England.  The  principle  on 
which  they  are  founded,  is,  I  think,  sufficiently  supported 
by  the  antecedent  cases.  The  English  courts  appear  to 
have  viewed  those  cases  in  the  same  light,  and  without 
treating  the  question  as  res  integra^  have  adopted  the  rule 
they  prescribe.  Indeed,  from  the  time  of  Charles  II.  to  the 
present  period,  it  appears  to  have  received  a  steady  determi- 
nation by  the  highest  authorities  in  their  courts.  With 
them  it  seems  never  to  have  been  much  questioned,  and,  I 
conceive,  the  law  with  us  must  be  deemed  to  be  equally 
settled.  It  may  be  added,  that  the  same  point  arose  in 
Pennsylvania,  (2  Dall.  61,  194,  196,  270,)  and,  although 
not  directly  decided,  Judge  Shippen  inclined  to  consider  the 
foreign  sentence  as  conclusive  against  the  insured. 

In  France,  the  law  is  undoubtedly  otherwise  settled. 
(Emerigon,  467  to  464.  Yal.  112,  art.  48.  See  also  Rocc* 
IL  64.)    Their  courts  have  adopted  a  diflerent  rule,  at  an 
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eazly  period ;  and  the  authorities  on  which  they  proceed,  in 
cases  of  new  impression,  would  merit  great  attention  and  re- 
spect ;  but,  independent  of  the  circnmstance  that  they  im- 
pose no  obligations  on  our  courts,  I  think  they  do  not  comr 
port  with  the  sound  interpretation  of  the  contract,  nor  with 
the  system  of  our  jurisprudence*  The  English  courts,  on 
questions  of  commercial  law,  are  to  be  regarded  as  at  least 
equally  enlightened  and  correct ;  and  their  authority,  before 
the  revolution,  repeatedly  sanctioned  and  confirmed  by  sub- 
sequent' determinations,  imposes  an  obligation  which  the 

former  do  not  possess. 
[*^141]       *In  every  light,  therefore,  in  which  I  have  heea 

able  to  view  the  subject,  1  am  of  opinion,  that  the 
foreign  sentence  ought  to  be  deemed  conclusive  against  the 
plaintiff's  right  to  recover  on  the  policy ; 

1.  From  the  nature  and  import  of  the  contract  itself,  by 
which  i  consider  the  insured  to  have  guarantied  his  neutral* 
ity,  and  undertaken  to  maintain  it,  and,  of  course,  liable  to  all 
the  perils  attending  it. 

2.  Because  the  condemnation  is  to  be  considered  as  con« 
elusive  evidence  of  the  want  of  neutrality,  it  being  the  sen- 
tence of  a  court,  not  only  of  a  competenL,  but  exduswe  juris- 
diction on  the  subject, 

Kent,  J.  This  is  an  action  on  a  policy  upon  the  cargo 
and  freight  of  Ihe  ship  Astrea. 

The  facts  are  these : 

The  voyage  was  from  New  York  to  Corunna  in  Spain, 
and  the  ship  was  described  as  the  good  American  ship  the 
Astrea ;  and,  previous  to  the  time  of  signing  the  policy,  the 
plaintiff,  in  a  written  application  for  the  purpose,  to  the  ro- 
spective  defendants,  represented  the  property  to  be  his  own. 
The  ship  was  captured  on  her  voyage  by  a  British  frigate, 
carried  into  Gibraltar,  and,  by  the  court  of  vice-admiralty 
there,  the  ship  and  cargo  were  condemned  as  lawful  prian, 
belonging  at  the  time  of  her  capture,  to  Spain,  or  to  persons, 
being  subjects  of  the  king  of  Spain,  or  inhabiting  within  the 
territories  of  the  king  of  Spain,  enemies  to  the  king  of  Great 
Britain. 
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If  the  plaintiff  is  not  to  be  adjudged  concluded  by  the  sen- 
tence, it  is  then  admitted  in  the  case,  to  be  a  fact,  that  the 
ship  and  cargo  were  the  plaintiff's  property. 

The  plaintiff  was  bom  a  subject  of  the  United  Netherlands, 
and  became  a  citizen  of  the  United  States  on  the  3d  day  of 
June,  1793,  and  has  since  resided  in  the  city  of  New  York. 

Upon  these  facts,  the  whole  question  between  the  parties 
turns  upon  the  effect  of  the  sentence  of  -condemna- 
tion. *If  that  is  to  be  deemed  conclusive  proof  of  [*142] 
the  &cts  therein  stated,  the  policy  is  void,  by  reason 
of  a  breach  of  warranty,  and  by  reason  of  a  material  miare" 
preseniationj  which  led  the  underwriters  to  compute  the 
risk  upon  circumstances  which  did  not  exist. 

The  sentence  substantially  falsifies  the  representation ; 
for  the  persons,  stated  in  the  sentence  as  the  owners  of  the 
property,  and  the  plaintiff,  were  evidently  understood  and 
intended  to  be  different  persons. 

After  the  opinion  which  I  have  already  given  upon  the 
question,  in  the  cases  of  Ludlow  v.  Dale^  (1  Johns.  Cases, 
16,)  and  of  Goix  v.  Loir,  (1  Johns.  Cases,  341,)  I  might  well 
be  excused  from  entering  again  upon  the  subject,  unless,  in 
the  mean  time,  I  had  seen  sufficient  reason  to  change  that 
opinion.  The  question  has,  indeed,  been  since  presented  in 
a  way  the  most  propitious  to  a  liberal  reconsideration  of  its 
merits.  The  authorities  and  the  principles  they  contain, 
have  been  examined  at  the  bar,  with  a  diligence  and  ability, 
that  have  greatly  aided  our  researches,  and  thrown  light  on 
the  avenues  to  truth.  It  seems,  then,  in  a  degree,  due  to 
the  occasion,  to  the  elaborate  and  anxious  care  which  has 
been  bestowed  on  the  subject,  that  I  should  once  more,  but 
very  briefly,  and  without  recapitulating  what  I  have  before 
said,  take  some  further  notice  of  the  argument. 

The  true  point  in  controversy  is  not  what  ouffht  to  be, 
but  what  in  fact  waSj  the  legal  effect  of  a  foreign  sentence  of 
condemnation,  in  a  case  like  the  present,  by  the  common 
law,  as  understood  and  settled  when  our  revolution  began. 
I  shall  confine  myself,  in  this  opinion,  to  the  examination  of 
this  single  point 
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Let  us  firsit  inquire  what  is  the  effect  of  a  domestic  judg- 
ment. 

It  is  laid  down  as  a  general  rule,  (Butler's  N.  P.  244,  245. 
Amb.  761.  Freeman,  84.  Str.  733.  Harg.  Law  Tracts,  465, 
469,)  that  whenever  a  matter  comes  to  be  tried  in  a  col- 
lateral way,  the  final  sentence  of  any  court,  having 
[*143]  'competent  authority,  is  conclusive  evidence  of  the 
matter  so  determined,  in  all  other  courts  having  con- 
eurreni  jurisdiction ;  for,  it  were  very  absurd,  that  the  law 
should  give  a  jurisdiction,  and  yet  not  suffer  what  is  done  by 
force  of  that  jurisdiction  to  be  full  proof. 

It  has,  however,  been  made  a  doubt  by  some,  (Harg.  477 ; 
3  Mod.  231 ;)  whether  such  sentences  be  conclusive  upon 
jurisdictions,  having  concurrent  authority,  or  only  prima 
fade  evidence  of  the  fact,  although  I  think  the  better  ofHnion 
is  in  favor  of  their  conclusive  effect. 

But  if  a  matter  belongs  to  the  jurisdiction  of  one  court,  so 
peculiarly  as  that  other  courts  can  only  take  cognizance  of 
the  same  subject  indirectly  and  incidentally,  the  rule  is  then 
more  extensive  and  unequivocal.  (Hargrave's  Law  Tracts, 
462,  457,  470,  477.)  The  latter  courts  are  bound  by  the 
sentence  of  the  former,  until  it  be  reversed,  although  it  be 
in  a  suit  in  diverso  intuitu^  if  it  be  directly  determined, 
and  must  give  credit  to  it  universally,  and  without  excep- 
tion. 

This  rule  has  been  illustrated  by  the  case  of  sentences  in 
the  ecclesiastical  courts,  touching  marriages  and  wills  \  in 
the  exchequer,  touching  the  condemnation  of  forfeited  goods ; 
and  in  the  admiralty,  touching  prizes,  in  all  of  which  cases, 
those  courts  have  exclusive  jurisdiction. 

In  respect  to  the  ecclesiastical  courts,  the  authorities  are 
numerous,  and  have  spoke  a  uniform  language  from  the 
time  of  Lord  Coke  to  the  present  day.  In  two  cases,  to  be 
found  in  his  reports,  (4  Co.  29,  a.  7  Co.  43,  b.)  the  judges  de- 
termined that  they  were  bound  (although  it  was  even  against 
the  reason  of  the  law)  to  give  faith  and  credit  to  the  senten- 
ces of  the  ecclesiastical  courts,  for  cuilibet  in  sua  arte  perito 
est  credetidum  ;  and  that,  if  the  ecclesiastical  judge  showeth 
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cause  of  his  sentence,  yet,  forasmuch  as  he  is  judge  of  the 
original  matter,  they  shall  never  examine  the  cause  whether 
it  be  true  or  not. 

All  the  subsequent  cases  say  the  same  thing.  (2  Lev.  14. 
1  Freeman,  83.  Carth.  226.  1  Salk.  290.  Skin.  493.  Str. 
960,  661.  Amb.  761.  Harg.  Law  Iracts,  from  452  to 
479.) 

*This  conclusive  effect  of  the  sentences  of  the  [*144] 
spiritual  courts  applies  to  strangers  as  well  as  to  par- 
ties and  privies.  They  are  conclusive  evidence  of  the  fact 
against  all  the  world.  (Harg.  457, 471.  Bull.  N.  P.  245.) 
In  one  of  the  cases  from  Coke,  (4  Co.  29,  a.)  and  in  the  case 
of  Hatfield  v.  Hatfield,  (Str.  691.  3  Bro.  P.  O.  62,  S.  C.) 
which  was  finally  determined,  on  appeal,  in  the  house  of 
lords,  in  1725,  the  sentence  was  held  binding  on  strangers. 
In  a  case  before  Lord  Hardwicke,  and  in  a  case  before  Chief 
Justice  Willes,  (Str.  690.  Amb.  763,)  strangers  were  allow- 
ed to  use  the  sentence  against  those  who  were  parties. 

The  same  doctrine  is  established,  in  respect  to  condemna- 
tions in  the  exchequer.  This  fully  appears  from  the  case  of 
Scott  V.  Shermany{2  Black.  Rep.  977,)  in  which  it  was  held 
by  Mr.  Justice  Blackstone,  in  a  very  elaborate  argument,  and 
in  which  all  the  court  concurred,  that  the  condemnation  in 
the  exchequer  was  conclusive  ;  not  only  in  rem^  but  in  per- 
sonam ;  not  only  as  to  the  property  vested  in  the  crown,  but 
as  to  every  other  collateral  remedy ;  not  only  as  to  the  party 
to  the  suit,  but  as  to  the  right  owner,  although  no  party,  and 
against  all  the  world.  The  seizure  itself  was  held  to  be  no- 
tice to  the  owner.  (See  4  Term  Rep.  161.)  The  law  gives 
implicit  credit  to  the  judgments  of  competent  courts ;  and  it 
was  afterwards  observed  by  Chief  Justice  De  Grey,  that  the 
decision  in  that  cause  had  been  the  uniform  law  for  above  a 
century.    (2  Black.  Rep.  1 176.) 

It  seems  to  be  everywhere  taken  for  granted,  that  the  sen- 
tences of  admiralty  courts  are  equally  final.(&)  (1  Show.  6.  3 

(()  In  KindertleyY.  Chate,  Pait.  Im.  490,  Sir  Wm.  Grant  said:  "  It  hat 
been  clearly  settled*  from  the  time  of  Lord  Hale  down  to  the  present  period, 
that  a  sentence  of  condemnation  in  a  court  of  admiralty,  when  it  proceeds  on 
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Mod.  195,  note.  Harg.  467.  2  Ld.  Raym,  893.  1  Ld. 
Raym.  724.    Com.  Dig.  tit.  Admiralty,  E.  17.) 

the  groand  of  eneoiiei  property  w  eoneloiiTe,  that  the  property  belonga  to  ene- 
miee,  and  not  only  for  the  immediate  purpoae  of  each  eentence,  but  ia  binding 
in  all  coortfl  and  againat  all  peFM>na.  The  eentence  of  a  court  of  admiralty 
proceeding  tn  rem  moet  bind  all  parties,  must  bind  all  the  world."  And  this 
doctrine  '*  has  been  considered  equally  applicable  to  questions  of  warranty  in 
actions  on  policies  as  to  questions  of  property  in  actions  of  trover."  Per  Cham- 
bre,  J.  in  Lothian  ▼.  Hend^rmm^  3  B.  dt  P.  513.  HughM  ▼.  Cometiiis,  3  Show. 
943. 

Sentences  of  foreign  prize  courts  are  receiTed  in  the  courts  of  England,  as 
conclusive  evidence,  in  actions  upon  policies  of  insurance,  between  the  as- 
Bored  and  the  underwriter  on  every  subject  immediately  and  properly  within 
the  jurisdiction  of  such  foreign  courts,  and  upon  which  they  have  professed 
to  decide  judicially ;  Ckri»iU  v.  Seeretath  8  T.  R.  196 ;  Kemder^Y.  Ckmu, 
cited  above  ;  BolUm  v.  Oladtione,  5  East,  155,  160.  and  9  Taunt  85 ;  Ba* 
ring  V.  Royal  Ex.  Aoo,  Camp.  id.  99  ;  Lothian  v.  Henderoon,  cited  above ; 
Baring  v.  Claggett,  3  B.  ft.  P.  314 ;  but  only  on  those  poinU ;  Chriotie  v.  Se- 
eretan,  Fioher  v.  Ogle,  1  Camp.  4ia  Everth  v.  Hannum,  3  Marsh.  73. 
MarohaU  v.  Parker,  3  Camp.  70.  BarxiUay  v.  Lsists,  Park.  Ins.  469.  Ba- 
ring  V.  Claggett  Saloueci  v.  Woodmao,  Park.  Ins.  471.  Pollard  v.  Bell,  8 
T.  K.  444.  So  in  Massachusetts ;  Baxter  v.  New  England  Ins.  Co,  6  Mass. 
377,  where  all  the  cases  before  that  time  are  reviewed  by  Sedgwick,  J. ;  S. 
C.  7  Mass.  375.  Buttrick  v.  AlUn,  8  Mass.  373.  BiooeU  v.  Briggo,  9  Mass. 
463,  464.  So  in  Connecticut ;  Stewart  v.  Warner,  i  Day,  143.  Brown  v. 
Union  In$,  Co,  4  Day,  179.  So  in  South  Carolina ;  Oroning  v.  Union  Ino* 
Co,  I  N.  &L  McCord,  537.  S.  P.  BaiUy  v.  So.  Ca,  Ino,  Co.  id.  541,  n.  (6)  ; 
and  see  Jenkino  v.  Putnam,  1  Bay,  8  ;  and  also  WiUiamoon  v.  Tunno,  cited 
below.  So  held  in  the  Supreme  Court  of  the  United  States ;  Croudoon  v. 
Leonard,  4  Cranch,  434 ;  and  see  this  principle  affirmed  in  Penkallow  v. 
Doane*»  admre.  3  Dal.  85, 116.  So  in  Pennsylvania  ;  Brown  v.  Ino,  Co.  of  Pa, 
4  Yeates,  119  ;  S.  C.  nom.  Dempoy  v.  Ine.  Co.  of  Pa.  1  Binn.  399,  in  note ; 
but  by  the  act  of  1809,  it  is  declared  that  no  sentence  of  any  foreign  court, 
having  or  exercising  jurisdiction  of  prize,  should  be  conclusive  in  any  case, 
eicept  of  the  acts  of  such  courts,  provided  that  nothing  in  the  act  should  be 
•onstrued  to  impair  or  destroy  the  legal  effects  of  such  sentence  on  the  piP* 
perty,  and  this  is  only  where  such  courts  are  constituted  according  to  the  law 
of  nations,  and  exercise  their  functions  either  in  the  belligerent  country  or  in 
the  country  of  a  co-belligerent  or  ally  in  the  war ;  Oddy  v.  Bovill,  3  East, 
473  ;  therefore  a  sentence  pronounced  by  the  authority  of  the  capturing  pow- 
er, within  the  dominions  of  a  neutral  country  to  which  the  prise  may  have 
been  taken,  is  illegal  and  consequently  would  not  be  admissible  evidence  te 
falsify  the  warrant  of  neutrality.  Donaldoon  v.  Thompoon,  1  Camp.  439. 
Haveloek  v.  Roekwood,  8  T.  R.  36a  Com  of  Flad  Oyen,  8  T.  R.  370,  n. 
But  such  judgment  is  conclusive  only  where  the  essential  requisities  and  for- 
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The  rule,  then,  I  have  mentioned,  in  respect  to  do- 

malitiea  of  jadicial  tribanals  in  civilized  countries  have  been  conformed  to  ; 
Smoyer  v.  Maine  F.  ^  M.  Int.  Co.  12  Maas.  291 ;  and  only  as  to  such  mat- 
ters as  it  deariy  and  positively  decides.  Bailey  v.  So,  Co,  Ins,  Co.  1  Tr.  Con. 
Rep  381. 

"  Every  foreign  admiralty  sentence  must  depend  for  its  operation,  upon 
the  jurisdiction  of  the  court  pronouncing  it.  And  all  the  cases  agree,  thai 
where  the  doctrine  as  to  the  conclusiveness  of  these  sentences  prevails,  it 
must  be  understood  with  the  above  qualification.  If  jurisdiction  be  wanting, 
all  is  wanting,  and  the  whole  proceeding  will  be  regarded  as  utterly  null  and 
void.  Nor  is  there  any  question,  that  upon  both  principle  and  authority,  the 
court,  before  whom  such  sentence  is  sought  to  be  used,  has  the  right  of  ez-  • 
amining  freely  into  the  matter,  and  deciding  whether  the  foreign  tribunal  - 
which  pronoonced  the  sentence  had  jurisdiction  or  not  See  Rose  v.  Hindey^ 
4  Cranch,  241,  268,  et  9eq.  Story's  Confl.  of  Laws,  492,  ei  ng,  Cherriot  v. 
Fou99ai,  3  Binn.  220.  The  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64.  S.  C. 
6  Cowen,  404.  Hudson  v.  Gustier,  4  Cranch,  293.  4  Cowen,  523, 524,  note. 
2  £v.  Poth.  355.  La  Nereyda,  8  Wheat.  108, 168.  Thomas  v.  Southard,  2 
Dana,  475,  482,  483. 

"I St  Jurisdiction  may  depend,  upon  the  state  of  the  res,  on  which  the  sen- 
tence was  designed  to  operate.  Thus,  if  by  any  means  whatever,  a  prize 
court  should  be  induced  to  condemn,  as  prize  of  war,  a  vessel  which  waj» 
never  captured,  it  could  not  be  contended  that  such  condemnation  would 
change  the  property.  Rose  v.  Himely,  supra,  per  Marshall,  C.  J.  Story's 
Confl.  of  Laws,  494.  So,  if  the  possession  of  the  res,  should  be  actually  lost 
by  the  captor,  as  by  recapture,  escape,  or  voluntary  discharge,  the  prize  court* 
of  the  captor  would  thereby  lose  jurisdiction.  1  Kent's  Comm.  359,  3  ed. 
Hudmm  v.  Ouestier,  4  Cranch,  293.  Jenkins  v.  Putnam,  1  Bay,  8,  10.  But 
the  possession  of  the  captor  in  a  neutral  port,  the  port  of  an  ally,  or  of  a  na- 
tion under  the  control  of  ihe  sovereign  of  the  captor,  is  the  poesession  of  such 
sovereign,  and  the  res,  though  remaining  there,  are  within  the  jurisdiction  of 
the  courts  of  the  captor.  1  Kent's  Comm.  358,  359.  Id.  104.  Hudson  v. 
OuetHer,  supra.  WiUiams  v.  Armroyd,  7  Cranch,  432.  The  Henriek  and 
Maria,  4  Rob.  Adm.  Rep.  43.  6  id.  138,  note.  Cherriot  v.  Foussat,  3  Binn. 
220.  Page  v.  Lennox,  15  Johns.  172.  SheqfY,  Seventy  hogsheads,  Bee's 
Adm.  Repi  163.    But  see  Wheelwright  v.  Depeyster,  1  Johns.  471. 

"  2d.  The  jurisdiction  of  a  foreign  admiralty  court,  may  depend  upon  its  na- 
tional character.  Thus,  the  prize  court  of  an  ally  of  the  captor  has  no  right 
to  condemn,  1  Kent's  Comm.  103,  2d  ed. ;  and  a  fortiori,  the  court  of  a  neu- 
tral cannot. 

'*  3d.  The  jurisdiction  may,  also,  depend  upon  the  place  where  the  court  sits. 
Thus,  the  prize  court  of  the  captor  cannot  act  in  a  neutral  territory,  and  if  it 
do  so,  its  proceedings  will  be  deemed  unauthorized  and  void.  Olass  v.  The 
sloop  Betaey,  3  Dall.  6w     1  Kent's  Comm.  103,  2d  ed.  and  the  cases  these 
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mestic  judgments,  has  received  all  the  sanctioo  that   a 

cited.    See  aleo,  the  cases  cited  in  the  text    Bnt  the  prize  court  of  the  cap- 
tor may  sit  in  the  territory  of  an  ally.     1  Kent's  Comm.  103,  2d  ed. 

"  4th.  Jurisdiction  may  also  depend  upon  the  manner  in  which  the  court  is 
constituted.  Thus,  where  a  condemnation  was  pronounced  by  a  pretended 
Court  of  Admiralty  at  GaWeztown,  constituted  by  Commodore  Anry,  under 
the  alleged  authority  of  the  Mexican  republic,  the  Supreme  Court  of  the 
United  States  said,  that  *  it  did  not  recognize  the  existence  of  any  Court  of 
Admiralty,  sitting  at  Galveztown,  with  authority  to  adjudicate  on  captures ; 
nor  had  the  government  of  the  United  States  hitherto  acknowledged  the  exis- 
tence of  any  Mexican  republic  pr  state,  at  war  with  Spain ;  so  that  the  court 
could  not  consider  as  legal,  any  acts  done  under  the  flag  and  commission  of 
such  republic  or  state.'  The  Neuva  and  Liehre,  6  Wheat  193.  *  I  admit,' 
says  Washington,  J.  in  SneU  ▼.  Fanwit,  1  Wash.  C.  C.  Rep.  271,  274, '  that, 
where  we  find  a  condemnation  by  a  foreign  court,  of  the  origin  of  which  we 
are  not  informed,  we  ought  to  presume  it  a  legitimate  tribunal.  But,  when 
the  source  of  its  authority  and  constitution  is  stated,  we  ought  to  examine  it| 
and  if  it  be  contrary  to  the  usual  mode  of  constituting  courts,  it  ehifts  the  bur- 
den of  proof  upon  the  party  who  would  support  the  condemnation ;  partica- 
larly,  as  it  is  more  easy  to  prove  the  legitimacy  of  tho  court,  than  to  disprove  it 
We  know  that  the  appointment  of  courts  is,  in  all  civilized  countries,  by  the 
sovereign  power.  This,  however,  may  be  lodged  by  the  sovereign,  in  a  subor- 
dinate civil  oflBcer  ;  nay,  in  a  military  commander,  if  the  sovereign  so  chooses. 
But  this  latter  mode  is  so  unusual,  that  when  we  hear  of  a  court  being  con- 
stituted by  a  military  commander  ;  and  particularly,  where  it  is  not  clear  that 
he  was,  at  the  time,  commander-in-chief  ;  it  destroys  the  presumption  of  its 
legality,  so  as  to  require  the  party  who  would  support  the  condemnation,  to 
show  that  the  court  was  instituted  by  lawful  authority.  S.  C.  3  Binn.  239, 
note. 

"  <  But  even  where  the  authority  of  the  court  has  cleariy  emanated  from  the 
sovereign  power  of  the  nation,  it  is  going  too  far  to  say,  that  its  jurisdiction 
cannot  [be  questioned.  All  nations  are  on  an  equality.  If  any  one,  then, 
should  undertake  to  erect  a  jurisdiction  in  manifest  violation  of  justice,  gene- 
ral convenience,  and  long  established  principles,  is  this  to  be  submitted  to  7 
Suppose  a  belligerent  should  direct  oflBcers  to  hold  a  prize  court  within  the  do- 
minions of  a  neutral,  without  that  neutrars  consent ;  can  it  be  doubted, 
whether  the  jurisdiction  of  such  a  court  may  be  called  in  question?  But,  it 
Is  answered,  that  it  is  the  business  of  the  government,  and  not  of  courts  of 
justice,  to  seek  redress  in  case  of  these  irregular  acts  of  sovereigns.  This  an- 
swer does  not  appear  satisfactory.  Governments  may  certainly  interfere  with 
great  propriety.  But  what  are  the  courts  to  do,  when  the  subject  is  brought 
before  them  in  the  course  of  the  administration  of  justice?  They  cannot  re- 
fuse to  decide,  and  have  no  rule  to  govern  their  decisions,  but  the  law  of  na- 
tions.' Cherriot  v.  FouBsaU  3  Binn.  220,  251."  Cowen  &  HilPs  Notes  to  1 
Phill.  Ev.  886.  Id.  880,  tt  »eq.  where  the  subject  of  sentences  in  courts  of 
admiralty  and  foreign  courts  is  fully  considered. 
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coutinued    train  of   d^isions   could  possibly  give  it.(c) 

If  the  tenteace  profeas  to  be  made  on  particular  grounds  which  are  set 
forth  in  the  sentence,  but  which  apparently  do  not  authorize  the  condemna- 
tion, the  sentence  will  not  be  condnsiye  as  to  such  facts.  Calvert  r.  BoviU, 
7  T.  R  533.  Pollard  ▼.  BeU,  8  id.  444.  Or  if  the  sentence  has  not  decided 
the  question  of  property  nor  declared  whether  it  be  neutral,  but  condemned 
the  property  or  prize,  solely  on  ths  ground  that  the  ship  had  violated  an  ex 
forU  ordinance  to  which  the  neutral  country  had  not  assented,  or  on  the 
fnond  of  a  foreign  ordinance  against  the  laws  of  nations,  such  a  sentence 
tboBgh  conclusive  of  the  question  of  prize  or  no  prize,  would  not  be  conclusive 
of  the  fact  whether  or  not  the  ship  were  neutral.  Pollard  v.  B«U,  cited  above. 
Birdr.  Appleton,  8  T.  R.  563.  Baring  v.  ClaggetU  cited  above.  Bolton  v. 
Gladstone,  Id.  If  a  ship  Insured  is  merely  represented  as  neutral,  a  sentence 
of  a  foreign  conrt  of  admiralty  is  not  evidence  to  falsify  the  representation ; 
Venn  Tungder  v.  Daboie,  3  Camp.  151 ;  unless  it  appears  that  the  condemna- 
tion went  on  that  ground.  Bemardi  v.  Motteux,  3  Dougl.  575.  S.  P.  Sa^ 
hueei  v.  Joknaon,  4  Dougl.  434.  *<  It  is  well  established  that  in  order  to  con- 
dode  the  parties  from  contesting  the  ground  of  condemnation  in  an  Engllsli 
conrt  of  law,  such  ground  must  appear  clearly  upon  the  face  of  the  sentence ; 
it  must  not  be  collected  by  inference  only  or  left  in  uncertainty  ;*'  Per  TiodaI» 
C.  J.  in  Dagleieh  v.  HodgwUf  7  Bing.  504 ;  see  also  Fisher  v.  Ogle,  1  Camp. 
418 ;  Calvert  v.  Bovill,  7  T.  R.  533 ;  Williameon  v.  Tanno,  3  Bay,  388  ; 
BlaekUek  ▼.  Stewart,  3  Bay,  363  ;  thus  when  the  decree  stated  that  the 
el  was  condemned  for  a  rescue  from  a  belliirerent  captor  or  otherwise  the 
was  permitted  to  give  evidence  disproving  the  fact  of  such  rescue. 
Robimm  v.  Jonee,  8  Mass.  536. 

The  decision  of  th%  Court  of  Errors  In  the  principal  ease  has  been  ad- 
hered to  in  all  the  subsequent  cases  in  New  York.  In  the  New  York  Pire^ 
well  Jnt.  Co,  V.  De  Wolf,  3  Cowen,  56,  the  Court  of  Errors  refused  to  hear 
it  questioned  by  counsel  in  argument  The  general  rule  as  to  the  effect  of 
the  sentences  of  foreign  prize  courts  in  this  state,  is  thus  stated  by  Chancellor 
Walworth  in  The  Ocean  Ins,  Co,  v.  Praneie,  3  Wend.  64, 68.  •'  ^he  sen- 
tence of  a  foreign  conrt  of  admiralty,  condemning  the  property,  as  a  good  and 
lawful  prize,  according  to  the  law  of  nations,  is  conclusive  to  change  ihe  pro* 
perty,  but  is  only  a  prima  facie  evidence  of  the  facts  on  which  oondetanation 
purports  to  have  been  founded,  and  In  a  collateral  action,  such  evidence  may 
be  rebutted  by  showing  that  no  such  facts  did  in  reality  exist." 

(e)  Mr.  Smith,  in  his  learned  note  to  Doe  d.  Christmaa  v.  Oliver,  Same  v. 
Oliver  and  othere,  Dutchess  of  Kingston's  case,  Hughes  v.  Cornelius,  and 
Trevivan  v.  Lawrence  et  ah  3  Smith's  Leading  Cas.  417-437,  remarks  that 
"  Decrees  of  the  High  Court  of  Chancery,  which,  although  a  superior  court, 
seems  not  to  be,  at  least  upon  its  equity  side,  a  court  of  record,  (see  Co.  Litt. 
360,)  stand,  nevertheless,  on  the  same  level  with  the  judgments  of  the  three^ 
superior  courts  of  common  law.  It  is  laid  down  in  Boiler's  Nisi  Prius,  843, 
that  *  a  decree  in  chancery  may  be  given  in  evidence  between  the  same 
parties,  or  any  claiming  under  them,  for  their  judgments  must  be  of  authority 
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We  are  next  to  see  whether  the  same  rule,  as  appearing  to 
be  directed  by  the  same  reason,  has  not  been  applied  with 
equal  uniformity  to  foreign  judgments. 

in  those  eases  where  the  law  giTes  them  a  jarisdictlon  ;  for  it  were  Tery  absnrd 
that  this  law  should  pve  them  a  jarisdictioo,  and  jet  not  snfier  what  is  done 
hy  force  of  that  jorisdiction  to  be  foil  proof ^  In  the  ease  of  Manekester  MiiU, 
Doagi.  S222,  note  13.  it  was  laid  down  by  Lonl  Mansfield,  that  a  "  decree  es. 
tabllshiog  a  custom  to  send  com  to  be  ground  at  a  particular  mill  ought  not 
to  be  eontroveited,  nor  the  existence  of  the  custom  litigated  any  further  be- 
fore a  jury  ;  and  that  such  decree  bound  all  perMos  of  the  same  description 
with  the  original  defendant"  '    See  also  Trotter  ▼.  Blake,  3  Mod.  231. 

*' Judgments  of  the  courts  ecclesiastical  are  of  two  sorts — in  rem  and  inter 
partee,  A  grant  of  probate  or  of  adminietration  is  in  the  nature  of  a  decree  in 
rem^  and  actually  invests  the  executor  or  administrator  with  the  character 
which  it  declares  to  belong  to  him.  Accordingly,  such  grant  of  probate  or 
administration  is  conclusiye  against  all  the  world.  Noel  ▼.  WeUs,  1  Ley.  235. 
236.  It  may,  indeed,  be  shown  that  the  grant  was  revoked,  for  that  is  the 
further  act  of  the  same  court,  or  that  it  was  forged,  for  that  shows  it  not  to  be 
the  aet  of  the  court  at  all,  or  that  it  was  granted  by  a  court  having  no  juris- 
diction, for  then  it  is  a  nonentity.  But  it  canaot  be  shown  that  the  testator 
was  mad,  or  that  the  will  was  lei^ged,  for  those  facts  might  have  been  alleged 
in  the  Ecclesiastical  Court  in  opposition  to  the  grant  of  probate  or  administra- 
tion. Noel  V.  WelU,  ubi  eupra.  On  this  ground  it  was  that  the  Queen's 
Bench,  in  Allen  v.  Dundae,  3  T.  R.  125,  held,  that  pajnnent  of  money  to  an 
executor  who  had  obtained  probate  of  a  forged  will,  which  was  afterwards  re- 
pealed, is  a  discharge  to  the  party  paying  it ;  since,  the  probate  being  conclu- 
sive evidence  of  the  execntonhip  as  long  as  it  remained  aarepealed,  the  debtor 
would,  when  he  was  called  upon  to  pay,  have  had  no  defence  against  an  action, 
brought  by  the  executor  under  the  forged  will.  Mr.  J.  Buller  in  that  case 
said,  *  The  first  question  to.be  considered  is,  what  ie  the  effect  of  a  probate  ? 
It  has  been  contended  by  the  counsel,  first,  that  it  is  not  a  judicial  act ;  and, 
secondly,  that  it  is  not  conclusive.  But  I  am  most  deariy  of  opinion  that  it 
is  a  judicial  act ;  for  the  Ecclesiastical  Court  may  hear  and  examine  the  wit- 
nesses on  the  different  sides  whether  a  will  be  or  be  not  properly  made.  That 
is  the  only  court  which  can  pronounce  whether  or  not  the  will  is  good,  and 
the  courts  of  common  law  have  no  jurisdiction  over  the  subject.  8econdly» 
the  probate  is  conclusive  till  it  is  repealed  ;  and  no  court  of  common  law  can 
admit  evidence  to  impeach  it  Then  this  case  was  compared  to  a  probate  of 
a  supposed  will  of  a  living  permiu :  but,  jn  such  a  case,  the  Ecclesiastical  Courts 
have  no  jurisdiction,  and  their  probate  can  have  no  effect ;  their  jorisdiction 
is  only  to  grant  probate  of  the  wills  of  dead  persons.  The  distinction  in  this 
respect  is  this, — if  they  have  jurisdiction,  their  sentence,  as  long  as  it  stands 
unrepealed,  shall  avail  in  all  other  places  ;  if  they  have  no  jurisdiction,  their 
whole  proceedings  are  a  nullity.' 

*'  On  the  same  principle,  a  sentence  in  a  matrimonial  suit  is  conclusive,  for 
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*Th6  most  ancient  case  to  be  met  with  in  the  En-  [*i46] 
glish  books,  is  the  case  of  Hughes  v.  Cornelius. 

k  it  an  adjodication  apon  the  «fa(M  of  the  partiea,  oee  Da  CoMta  ▼.  ViQa  Real, 
Str.  961 ;  Bunting'9  ea«e,  4  Co.  39  ;  Kenn't  ease,  7  Co.  49  ;  and  see  the  in- 
■tancea  of  aenteneea  of  deprivation  collected  by  Lord  Holt  in  hia  judj^ment  in 
PhiUipt  ▼.  Bury,  3  T.  R.  346.  But  it  is  otherwise  when  the  suit  is  for  a  jac- 
titation of  marriage ;  for  there  the  spiritual  coort  does  not  intend  to  afiect  the 
€Uttu  of  the  parties  hy  its  decree,  but  merely  to  prevent  one  party  from  false- 
ly asserting  that  a  marriage  happened  nnder  certain  specified  circumstances. 
See  the  DiUehes$  nf  King»tan*9  ea^e,  and  quitrt  as  to  Janet  ▼.  Bow,  Carth. 
995. 

**  It  need  hardly  be  added,  that  such  sentences  do  not,  any  more  than  the  re« 
cenis  of  the  superior  eonrts,  conclude  as  to  matters  which  may  or  may  not 
have  been  centroverted.  See  Blaekham*9  ease,  1  SaUc.  300.  R,  v.  Inhab, 
Wye,  7  A.  &  E.  773. 

"  It  is  laid  down  in  the  DneheM  of  Kingoton'o  caoe  that  the  decree  of  the 
spiritual  court  is  not  conclusiTe  in  a  criminal  proceeding ;  and  this  is  stated 
to  be  upon  grounds  of  public  policy.  It  seems  difficult,  however,  to  support 
this  view  on  principle.  A  sentence  in  the  spiritual  court  intor  partes  could 
not  indeed  be  conclusive  in  a  criminal  proceeding,  because  the  parties  litigant 
would  not  have  been  the  same  in  both  courts.  But  it  is  difficult  to  see  how  a 
decree  m  rem,  which  operates  upon  the  otatuo  of  the  individual  and  rendoro 
the  teet  what  the  court  adjadioates  it  to  be— it  is  difficult,  I  say,  to  see  how 
such  a  sentence  can  be  otherwise  than  conclusive.  In  the  Dutekeoo  of  King* 
•loa's  cose  it  was  unnecessary  to  decide  this  point,  the  sentence  being  in  per^ 
sssom.  In  R,  v.  Buttery,  R.  &  R.  C.  C.  343,  a  probate  was  held  not  to  be 
conclusive  evidence  that  the  party  who  obtained  it  bad  not  forged  the  will, 
which  may  at  first  sight  seem  inconsistent  with  the  doctrine  in  Noel  ▼.  Welle, 
1  Lev.  5236,  above  cited,  viz.  that  the  party  in  a  civil  action  cannot  avoid  the 
probate  by  showing  the  will  to  be  forged.  Bat,  on  consideration,  the  cases 
w3l  appear  to  be  consistent ;  for,  in  the  civil  suit,  the  evidence  is  offered  for 
the  purpose  of  showing  that  the  party  who  obtained  probate  did  not  thereby 
become  executor,  which  character  the  spiritual  court  has  adjudged  him  to  pos- 
ssas ;  but,  in  the  criminal  case,  the  party  offimng  the  evidence  admits  the  pro- 
bate to  be  valid  till  repealed,  admits  the  defendant  to  have  thereby  become 
eiecntor,  bat  merely  seeks  to  show  what  means  he  used  in  order  to  become 
so ;  which  is  no  mors  than  if  he  sought  to  prove  that  In  the  affidavit  in  which 
the  prisoner  verified  the  scripts  he  bad  committed  peijury.  On  the  other 
band,  in  R.  ▼.  Ortmdon,  Cowp.  315,  a  sentence  of  expulsion  from  a  college 
was  held  conclusive  In  answer  to  an  indictment  for  an  assault  on  the  express 
ground  that  it  resembled  a  sentence  of  the  spiritual  coort. 

'*  In  /?.  V.  Vineent,  1  Str.  481,  indeed,  the  doctrine  of  the  conclusiveness  of 
the  sentence  was  carried  to  a  greater  extent,  and  it  seems  to  be  impossible  to 
support  that  case  consistently  with  R.  v.  Buttery  and  A.  v.  Maenamara,  R. 
k,  R.  C.  C.  343 ;  the  latter  deoisiofls  are  those  which  must  be  now  regarded 
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(Rttym.  473.  2  Shov.  242.  Skinoer,  58,  S.  a)  Although 
the  special  verdict  io  that  case  falsified  the  sentence  of  con- 

law,  beiiig  not  only  later  ia  date,  bat  the  decbiou  of  nine  judges ;  whereat 
M,  r.  Vincent  waa  decided  by  C.  J.  King  alone. 

'<  The  propofliUon  that  a  jadgment  ta  rem  is  conclasive  in  a  orimtnai  pro- 
oeeding  may,  at  fifst  sight,  appear  to  involve  hardship,  bat  will  not,  I  think, 
appear  to  do  so  when  we  shall  have  foUy  considered  the  manner  in  which  ila 
effect  is  limited- by  holding  it  conelusiTa  only  on  the  point  decided. 

**  With  regard  to  Courts  of  ^miralty,  the  rnle  with  regard  to  their  sen- 
tences is  the  same  as  that  regarding  the  sentences  of  spiritual  coofts  where 
their  proceeding  is  tn  rem; — for  instance,  when  a  Tessel  is  condemned  tuprigef 
it  seems  never  to  have  been  disputed  that  the  sentence  is  conclusive  upon  all 
the  woii<L  See  the  notes  to  Le  Caus  v.  Eden,  Doogl.  614,  in  which  is  set 
out  the  elaborate  judgment  in  Lindo  v.  Rodney,  containing  a  learned  inquiry 
into  the  nature  of  the  Prize  Court  of  Admiralty,  and  the  distinction  between 
it  and  the  Instance  Court. 

**  The  eentenee  of  a  college  vieiter  depriving  or  expelling  is  conclusive ;  and 
it  is  apprehended  is  so  against  all  the  worid,  since  the  visiter's  proceeding  ia 
m  rem,  and  he  pronounces  operatively  upon  the  eUtue  of  the  party  deprived  ; 
see  FhiUipe  v.  ^ary,  Skinn.  417 ;  Lord  Raym.  5,  which  was  decided  by  three 
judges,  contrary  to  the  opinion  of  Lord  Holt,  which  opinion  was,  however,  af- 
.terwards  uphold  on  error.  His  lordship's  argument  is  fully  given  in  2  T.  R. 
846,  in  which  he  assimilates  the  case  to  that  of  a  sentence  of  deprivation  by 
the  Ecclesiastical  Conrt,  and  cites  numerous  anthoritiee  to  show  that  that  has 
always  been  conclusive.  In  PkiUipe  v.  Bury,  the  eentence  of  deprivation 
passed  upon  the  old  rector  waa  held  conclusive  in  an  ejectment  by  the  new 
rector.  In  R.  v.  Onmisn,  Cowp.  315,  the  same  point  was  decided  upon  an 
indictment  for  assaulting  a  fellow*commoner  of  Queen's,  (who  bad  been  ex* 
peiled,)  and  turning  him  out  of  the  college  garden. 

**  On  the  same  principle  the  sentence  of  a  court  martial  seems  to  be  oonela* 
sive;  See  Rex  v.  SuddiOt  1  East,  306 ;  for  this  court,  to  use  the  words  of  Lord 
Loughborough,  in  Chrant  ▼.  Oould,  9  H.  Bl.  100,  '  being  estoblisbed  in  this 
country  by  positive  law,  the  proceedings  of  it  most  depend  upon  the  same  rules 
with  all  other  courts  which  are  instituted  and  have  particular  powers  given 
to  them.'  See  In  re  John  Walter  Pee,  5  B.  &  Adol.  681.  Hmtnaford  v. 
Hunnt  2  C.  de.  P,  148,  where  the  party  relyiog  on  it  having  neglected  to  placa 
it  on  the  record,  it  was  held  on  that  account  not  to  be  an  eetoppel. 

<^  Sentence  of  deprivation  by  a  visiter  appears  to  differ  (torn  the  other  cases 
above  touched  upon  in  this  respect,  vix.,  that  it  is  the  sentence  of  a  tribunal 
which  has  in  many  instances  been  created  by  a  private  individual.  This  does 
not,  however,  seem  to  alter  the  principle  ;  for,  though  no  private  individual 
can  create  a  court  whose  sentence  shall  have  operation  on  the  persons  or  pro. 
perties  of  others,  yet  there  is  no  reason  why  he  should  not  create  one  having 
operation  on  his  own ;  unless,  indeed,  he  introduce  some  term,  inconsistent 
with  public  policy. 
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demnatioQ  ia  the  French  admiralty ;  yet  the  court  admitted 
the  sentence  to  be  true  ;  and  although  the  suit  was  trover,  in 
which,  nothing  but  the  direct  effect  of  the  sentence  came  ne- 
cessarily into  view ;  yet  the  court,  in  giving  judgment,  laid 
down  this  general  doctrine,  applicable  equally  to  collateral 
effects ;  viz.  that  they  ought  to  give  credit  to  foreign  senten* 
ces  of  admiralty,  and  take  them  to  be  according  to  right,  and 
not  to  examine  into  their  proceedings ;  that  this  was  agreea- 
ble to  the  law  of  nations^  and  sentences  in  courts  of  admiral- 
ty ought  to  bind  generally,  according  to  that  law ;  that  if 
the  party  was  aggrieved  he  ought  to  petition  the  king,  it 
being  a  matter  of  government,  and  if  there  appear  cause,  he 
will  instruct  his  liege  ambassador,  and  on  failure  of  redress, 
will  grant  letters  of  reprisal. 

This  decision,  and  the  principle  contained  in  the  judgment, 
were  afterwards  cited  and  sanctioned  by  Lord  Holt,  and 
again  by  Lord  Hardwicke,  and,  lastly,  by  Professor  Woodde- 
son,  in  the  course  of  his  Vinerian  lectures.  (Garth.  32.  I 
Atk.49.    2  Wood.  466.) 

A  similar  doctrine  has  been  repeatedly  advanced,  and 
whenever  the  occasion  arose.  Instances  of  this  are  to  be  met 
with  in  the  successive  decisions  of  the  Chancellors  Notting- 
ham, King,  and  Hardwicke.  (1  Yern.21.  2Str.733.  1 
Veasey,  159.) 

'*  Thos,  on  the  tame  gronod  on  which  a  visiter'Baentence  issnpported,  atands 
the  case  of  the  tnislees  of  a  school  disoiissing  tbe  achoolmaater  for  miocon- 
dnct.  Doe  r.  Haddon^  3  Dongl.  310 ;  and  the  ordinary  case  of  an  arbitrator, 
whose  fomm  is  a  domestic  one,  constitated  by  the  parties  themselTes  who  are 
bound  by  its  award. 

*'  It  has  never,  that  I  am  aware  of,  been  decided,  nnless  indeed  Hanmrford 
v.  Hunn  be  a  decision  to  that  effect,  that,  where  a  decree  in  chancery,  a  sen- 
tence of  the  EccleMastical  Coort,  or  any  other  matter  quati  of  record  is  con- 
doshre,  any  necessity  exists  of  pleading  it  in  order  that  it  may  be  held  so. 
This  furnishes  another  argument  against  the  reasoning  on  which  Chddard^e 
eaee  and  Vooght  v.  Winch,  are  thought  by  some  to  have  proceeded ;  for  surely 
the  obligation  of  the  jury  to  find  a  true  verdict  is  equally  great,  whether  the 
matter  offered  as  conclusive  be  a  decree  or  a  judgment  The  rules  which 
now  regulate  pleadings  will  probably  compel  parties  to  place  them  on  the 
record  oftener  than  heretofore."  2  Smith's  Leading  Cases,  445,  ef  eeq.  See 
also  Cowen  dt  HilFs  notes  to  1  PhiU.  Ev.  854-880. 


146  CASES  IN  THE  SUPREME  COURT. 

VaodeDhenvel  ▼.  Th«  United  Insuraoce  Compaay. 

In  the  case  of  Gage  v.  Bulkeley,  (Ridgeway,  266^  267,) 
before  Lord  Hardwicke,  Sir  D.  Ryder,  who  was  thea  attor- 
ney general,  laid  dowD  the  rule  in  its  fullest  latitude,  and  afl 
being  well  established.  He  said  that  foreign  judgments 
were  receiired  in  England  as  conclusive  evidence,  and  bad 
the  same  regard  paid  to  them,  for  the  sake  of  justice  and 
public  convenience,  as  sentences  given  in  the  courts  of  ad- 
miralty, or  ecclesiastical  courts  at  home ;  and  he  cited  the 

case  of  Hamden  v.  The  East  India  Company^ 
[*146]    which  was  ^determined  upon  appeal,  in  the  house  c^ 

lords ;  and  on  the  ground,  that  the  sentence  of  a 
Dutch  admiralty  was  conclusive  evidence,  it  being  resjudi- 
cataj  and  could  noi  be  unravelled  or  re-examined*  Although 
what  he  said  was  merely  arguendoy  yet,  coming  from  such 
an  eminent  counsel,  and  appearing  to  be  taken  for  granted 
by  the  court,  it  is  pretty  good  evidence  of  the  prevailing  sense 
on  the  subject. 

Here  we  may  also  notice  the  answer  of  the  judges  (c^ 
whom  Sir  D.  Ryder  was  one)  to  the  Prussian  memorial,  as 
being  a  document  of  very  high  authority,  and  bearing  on  the 
question  before  us.  (1  Col.  Jurid.  101,  102,  106.)  It  is  there 
stated,  that  priae  courts  are  goyerned  by  the  maritime  law  of 
nations ;  that  in  every  country  there  is  a  court  of  review,  to 
which  the  parties  who  think  themselves  aggrieved,  may  ap- 
peal ;  that  if  no  appeal  be  offered,  it  is  an  acknowledgment 
of  the  justice  of  the  sentence  by  the  parties  themselves,  and 
is  conclusive ;  that  captures  have  been  immemorially  judged 
of  in  that  way,  in  every  country  of  Europe,  and  with  the  ap- 
probation of  the  powers  at  peace ;  that  every  other  method 
and  trial  would  be  impracticable  and  unjust ;  and  that,  if 
prize  courts  proceed  contrary  to  the  law  of  nations,  and  trea- 
ties, in  re  minime  dubia,  then,  and  not  till  Oxen,  the  neutral 
has  a  right  to  complain. 

This  answer,  and  the  principle  contained  in  the  case  of 
Hughes  V.  ComeliuSf  may  be  considered  as  a  correct  com- 
mentary on  the  law  of  nations,  relative  to  the  effect  which 
judicial  sentences  in  one  country  are  to  receive  in  the  courts 
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of  another.    (Grotius,  1,  3,  c.  2,  s.  6.     Tatt.  1,  2,  s.  84,  dS. 
Martena,  104, 105.    Erskine's  Institutes,  vol.  2,  736.) 

After  such  a  repeated  and  general  recognition  of  the  ptin- 
eiple,  we  are  prepared  to  expect  an  apph'cation  of  it  (for  that 
is  all  that  is  now  tranted)  to  a  case  precisely  the  same  with 
the  one  before  the  court.  We  do,  accordingly,  find  it  stated 
as  law,  in  Butler's  Nisi  Prins,  (p.  244,)  that  in  an  action  upoti 
a  policy  of  insurance,  with  a  warranty  that  the  ship 
was  Swedish,  the  sentence  of  a  French  ^admiralty  ['147} 
court,  condemning  the  ship  as  English  property, 
was  held  conclusive  evidence.  The  same  case  was  previous^ 
ly  stated  in  the  Theory  of  Evidence,(a)  (p.  37,)  to  have  been 
decided ;  and  Park  give  us  a  particular  report  of  another  de- 
eisioQ  of  the  like  kind,  before  Lord  Mansfield,  at  the  sittings 
after  Hilary  Term,  4  Geo.  III.  in  the  case  of  Fernandez  v. 
De  Coeta.  A  ship  was  insured,  and  warranted  a  Portu- 
guese ;  she  was  libelled,  and  condemned  in  a  French  court| 
as  not  being  Portuguese,  and  although  the  plaintiff  gave  par^ 
tial  evidence  of  her  being  Portuguese,  yet,  when  the  defen* 
dant  produced  the  sentence,  it  concluded  the  cause. 

Where,  then,  can  we  discover  a  doubt,  as  to  what  was  the 
law  at  the  time  of  our  revolation  ?  Upon  wh&t  ground  can  we 
panse^  even  to  raise  a  conjecture,  whether  the  court  of  King's 
Bench,  iu  the  case  of  Bemardi  v.  Motteux^  (Doug.  676,)  be* 
ing  the  first  cause  after  the  year  1776,  created  a  new  rule, 
when  even  the  counsel  for  the  plaintifi*,  at  the  very  outset 
of  the  argument,  admitted,  that  hf  the  sentence  of  the  French 
admiralty  had  proceeded  on  the  ground  of  the  property  not 
being  neutral,  the  plaintiff  would  have  been  concluded. 

Nor  do  f  think  that  the  English  decisions,  since  the  year 
1776,  are  to  be  thrown  ioholly  out  of  view,  although  they  are 
eopftasedly  of  no  binding  authority. 

In  addition  to  the  consideration  of  the  well  known  charac- 
ter of  their  judges,  we  are  to  observe,  that  their  tribunals  and 
ours,  study  and  pursue  the  same  code  of  law  and  equity; 
and  thflit  they  are  certainly  not  more  liable  than  we  oursel  ves» 
to  miasn^rAend  the  authentic  records  and  oracles  of  the 

(a)  FnUUied  in  1761. 

T^a  26 
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cominon  law.    If  the  question,  iherefore,  were  otherwise  in*, 
volved  in  daubt^  a  series  of  uniform  decisioDS  in  the  English; 
courts,  for  the  last  twenty  years,  cannot  but  be  considered, 
and  that,  too,  without  being  unduly  addicted  jurortf  in  verbai 
magistrif  as  a  very  sufficient  cause  to  remove  it    (Doug* 
575,  610,  614  to  617, 705.    BarziUay  v.  Lewis,  De  Sauza 
V.  Ewer^  and  Saloucci  v.  Woodmasan,  cited  by  Park.  7. 
Term  Rep.  523,  681,  705.    8  Term  Rep.  196, 232.) 
[*148]       'Having  thus  ascertained,  at  least  to  my  satisiac- 
tion,  that  by  the  law,  as  it  stood  in  1776,  a  sentence 
of  condemnation  abroad,  on  a  direct  point  in  question,  is,  in  a 
collateral  suit  by  the  insurer,  conclusive  evidence  of  a  breach 
of  his  warranty,  so  that  no  evidence  can  be  admitted  to  im- 
peach it,  I  have  done  all  that  I  undertook  to  do.    I  might, 
here  rest  the  argument.    Whatever  opinion  may  be  enter- 
tained, as  to  the  jlistice  or  policy  of  the  rule,  is  not  to  the  pur- 
pose.   Our  duty  is  jus  dicere,  nan  jus  dare.    I  may  be  mis- 
taken, but  it  appears,  however,  to  me,  that  all  the  reasons 
which  have  established  the  rule  relative  to  domestic  courts^ 
having  exclusive  jurisdiction  of  a  subject,  apply  with  peai* 
liar  farce  to  a  case  like  the  present. 

Courts  of  law  are  inadequate  to  determine  the  question  of 
prize ;  and  to  overhaul  the  sentence  is  in  reality  trying  that 
question.  The  circumstances  that  go  to  constitute  prize,  are 
oftentimes  complex.  The  property  may  be  deeply  maskedy 
the  papers  double,  or  every  requisite  paper  may  be  regular, 
and  yet  the  conduct  of  the  master  such  as  to  cause  the  pro* 
perty  to  lose  its  privilege  of  neutrality.  None  but  a  conri 
clothed  with  the  mode  of  proof,  the  summary  powers,  the  en*, 
larged  discretion  of  a  prize  court,  can  seize  and  sift  every  cir- 
cumstance. The  maritime  law  of  Europe  has,  therefore, 
very  wisely  established  a  peculiar  court,  for  the  exclusiva 
jurisdiction  of  prize.  It  is  there  that  the  assured  should 
vindicate  his  property,  and  if  aggrieved,  he  should  carry  hi9 
appeal  to  a  court  of  review.  There  is  great  weight  in  the 
observation,  that  this  is  the  true  construction  of  the  engage^ 
ment,  on  the  part  of  the  assured.  By  representing,  or  war^ 
ranting  his  property  to  be  neutral,  the  assured  undertakes^ 
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not  0DI7  that  it  is  so  in  fatt^  but  that  it  shall  be  entitled  to 
neutral  privilege,  throughout  the  voyage,  (8  Term  Rep. 
234,  444.)  A  warranty  of  neutrality,  means  that  the  ship 
aball  maintain  a  neutral  conduct,  and  not  forfeit  it  during 
the  voyage.  To  construe  the  engagement  to  be  less  than 
that,  is  in  a  great  degree  to  render  it  idle  and  nuga- 
tory. "To  implement  this  warranty,"  *says  a  very  [*149] 
Bensible  writer  on  insurance,  (Miller,  p.  496,)  **the 
»bip  or  goods  must  be  neutral,  in  conception  of  that  nation 
frofn  whom  danger  of  seizure  is  apprehended.^  On  such 
a  representation,  or  warranty,  the  insurer  lays  out  of  view 
the  risk  of  loss,  by  reason  of  the  non-neutrality  of  property. 
That  risk  the  assured  takes  upon  himself,  and  having  in  his. 
hands,  exclusively,  all  the  means  to  do  it,  he  is  bound  to 
make  good  his  averment^  whenever,  and  wherever  the  neu- 
trality of  the  property,  or  its  privilege  as  such,  is  called  in 
question.  If  he  fails  to  do  it,  he  must  bear  the  loss ;  and  if 
foreign  sentences  were  liable  to  be  re-examined  here,  1 
should  still  incline  to  think,  that  in  the  case  of  an  express 
warranty^  the  assured,  and  not  the  insurer,  takes  upon  him- 
self the  risk  of  the  condemnation,  right  or  wrong.  Whether 
that  would,  or  would  not  be  the  case,  on  a  rei^resentation 
merely,  I  am  not  as  yet  prepared  to  say ;  and,  therefore,  in 
those  suits,  where  there  was  no  warranty,  but  only  a  repre- 
BentatioD,  I  should  choose  to  rest  my  opinion,  entirely  on  the 
first  ground,  of  the  faith  due  to  the  foreign  sentence. 

The  result  of  my  opinion,  accordingly,  is,  that  the  plaintiff 
is  not  entitled  to  recover  in  thie  cause,  beyond  the  return  of 
his  premium. 

Benson,  J.  The  principal  inquiry  in  this  case  is  respect- 
ing the  effect  o(  a  foreign  condemnation ;  the  property  in 
the  goods  condemned  being  intended,  in  the  insurance  of 
them,  as  neutral,  is  not  the  condemnation  conclusive  against 
the  assured?  This  question  has  heretofore  come  before 
us,  but  until  the  arguments  which  have  taken  place  in 
the  present  cause,  it  does  not  appear  to  me  to  have  been 
80  fiilly  examined  as  the  difficulty  and  importance  of  it 
xequire. 
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A  coDdemnatioo  may  be  viewed,  as  coasisiiog  ia  its  caoae 
Aod  ID  ilspriociples,  as  to  be  diacrimioatad from  each  other; 
•nd  the  principlea  may  be  divided  into  those  which  relate  to 
the  law,  and  those  which  relate  to  the  fact,  comprebendiog 

in  the  fact,  the  proofs* 
[*160]  *The  distioctioQ  betweeo  the  cause,  and  the  pria« 
eiples  of  a  condemnation  is  exemplified  in  a  oaae, 
read  on  the  argument  from  a  late  English  reporter,  (7  Term 
]iep.  681,  09]fer  7,  AguUar^)  where  one  of  the  judges  dis- 
tinguishes between  them  as  here  intended.  He  thus  ex- 
presses himself:  ''  The  ground  on  which  the  oourtsof  France 
proceeded,  was,  that  this  was  a  capture  of  mem^$  pr9p«riif  ; 
and  it  certainly  is  not  contrary  to  the  law  of  nations,  to  con- 
demn a  ship  on  that  ground.  Whether  or  not  those  courts 
arrived  at  that  conclusion  by  proper  means,  I  am  not  at  lib«^ 
ty  to  inquire."  This  ia  as  much  as  if  he  had  said,  ttie  cauae 
of  the  condemnation,  as  declared  by  the  courts  in  France,  ia 
that  the  ship  was  enemy's  property,  and  which  is  a  sufficient 
cause  of  condemnation  by  the  law  of  nations ;  but  what 
were  the  prineiples  of  the  condemnation,  namely,  what 
were  the  proofs,  or  what  was  the  fact,  as  found  by  those 
courts  from  the  proofs,  or  what  was  the  law  aa  adjudi{9d 
by  them  to  arise  from  the  fact,  I  am  not  at  liberty  to  in<* 
quire. 

Insurances  may  be  divided  into  general  and  special.  ▲ 
general  insurance  is  where  the  perils  insured  against,  are  such 
as  the  law  would  imply  from  the  nature  of  the  contract  of  a 
marine  insurance  considered  in  itself,  and  supposing  noM  to 
be  expressed  in  the  policy.  A  special  insurance  is  wherSi 
in  addition  to  the  implied  perils,  farther  perils  are  expressed 
in  the  policy ;  and  they  may  either  be  specified,  or  the  insu* 
ranee  may  be  against  all  perils. 

We  have  had  an  instance  of  each  kind  of  these  qpecial  in* 
surances ;  of  the  latter,  in  the  case  of  Oiris  v.  £«ejr,  (1  Johns. 
Cases,  337,)  '<  where,  besides  the  usual  risks  enumerated  in 
printed  policies,  it  was  declared,  by  a  clause  in  wrUing^  that 
the  assurance  was  to  be  against  all  risks."  And  of  the  f<»^ 
mer,  in  the  case  of  Gardiner  and  others  v.  Smithy  (1  Johnsb 
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CMeS)  Ul»)  where  the  insurance  waa  agaioat  the  riska,  among 
othera,  *'  of  coniraband  and  iilicU  ind$i^  and  the  gooda 
were  aeiaed  at  Jamaicai  while  latMling,  and  oondemned  ae 
coDtrabaod  and  illicit,  by  the  law  of  that  place ;  and 
eases  may  be  suppoaed,  where  ^although  the  proper*  ['^Bl] 
ty  18  insuied  as  nentral,  the  insurer  may,  ueverthe- 
leaa,  expressly  take  on  himself  the  peril  of  coodemoation,  for 
bleach  of  blockade,  or  for  any  other  specified  or  enumerated 
cause ;  and  in  every,  such  case,  should  there  be  a  condemna* 
tion,  the  assured  must  be  allowed  to  show,  either  by  the 
coodemnatioQ  itself,  if  it  fnmiabes  the  requisite  evidence^ 
and  if  not,  then  by  such  matter  extraneous  to  it,  as,  under 
the  circumstances  of  the  case,  may  be  admissible  in  evi- 
denee,  that  the  ooodemnation  was  for  some  ana  of  the  causes 
specified  in  the  policy ;  and  so  far,  and  to  that  intent,  doubt- 
less, the  condemnation  is  examinable  in  the  suit,  by  tlte  insu- 
red against  the  insurer. 

The  cases  at  bar,  are^  as  it  respects  the  perils  of  condem- 
nation, cases  of  general  insurance,  as  here  explained* 

Wh«e  the  property  is  insured  as  neutral,  the  law  intends 
not  only  that  the  neutrality,  aa  an  ingredient  or  quality  in 
the  property  or  ownership  of  the  goods,  then  exists,  but  like* 
wise,  that  it  shall  be  preserved  during  the  continuance  of 
the  insurance ;  and,  consequently,  that  there  shall  not  be  any 
act  or  omission,  either  by  the  assured  himself,  or  by  others, 
whose  acts  or  omissions  may  in  ttiat  respect  be  deemed  to 
aflbct  him,  to  forrdt  it ;  and  the  neutrality  constitutes,  as  it 
weie^  a  tUU^  the  existence  and  preservation  of  which»  either 
in  himael^  or  in  the  other  persons,  if  any,  on  whose  ae- 
count  the  insurance  may  be  made,  or  for  whose  benefit  it 
may,  in  conaequeoce  of  a  subsequent  transfer  of  the  goods, 
be  to  enure,  the  assured  is  deemed  to  warrant ;  and  this 
warranty,  from  the  assured  to  the  insurar,  is  a  condition 
of  the  insurance,  or  the  indemnity  from  the  insurer  to  the 
assured* 

Every  condemnation  is  eidier  rightful  or  nmmgfuh  If 
the  captured  goods,  being  duly  defended  in  the  court  of  the 
eaptorsi  by  alleging  and  proving  the  title  of  the  assured,  as 
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aboFe  defined,  shoaldi  ootwithstaDding,  be  condemned,  the 
condemnation  will  be  wrongful.  Gverjr  other  condemna- 
tion is  to  be  taken  as  rightfuli  including  a  condemnation 
by  default,  no  person  appearing  to  defend  the  goods« 
[*162]  *Where  the  condemnation  is  wrongful,  it  must  be 
attributed  either  to  the  error  of  the  judge^  as  it  re- 
lates to  the  law,  or  as  it  relates  to  the  fact  as  dednced  from 
the  proofs ;  or  to  the  error  of  the  witnesses,  as  it  relates  to 
the  proofs,  in  testifying  differently  from  the  truth;  and 
whether  the  error,  either  of  the  judge  or  witnesses,  be  in- 
nocent or  wilful,  can  never  affect  the  question,  whether 
the  assured  hath  or  hath  not  a  right  to  controFert  the  con- 
demnation. 

If  the  assured  has  any  such  right,  be  must  have  it  either 
limttedly,  to  controvert  the  principles  which  relate  to  the 
law,  and  not  those  which  relate  to  the  fact ;  or  those  which 
relate  to  the  fact,  and  not  those  which  relate  to  the  law ;  if 
he  is  to  controvert  those  which  relate  to  the  fact,  still  he  is 
to  be  confined  to  the  proofs  as  they  were  before  the  judge, 
by  whom  the  condemnation  was  pronounced ;  or  he  must 
have  the  right  unlimiledly^  or,  as  it  is  expressed  in  the  case 
of  Hughes  V.  Cornelius,  (2  Show.  232,)  to  controvert  the 
condemnation, ''  at  large." 

It  will  readily  be  perceived,  that  as  the  principal  question, 
whether  the  assured  is,  or  is  not  to  be  concluded  by  the  con- 
demnation, may  be  differently  decided;  so  will  the  situation 
of  the  insurer  be  varied  from  certainty  of  safety,  to  the  mere 
expectation  or  possibility  of  it.  If  the  condemnation  is  to  be 
conclusive  against  the  assured,  then,  however,  there  may 
have  happened  a  "capture,  a  taking  at  sea^  and  so  the 
case  within  the  very  terms  of  the  policy;  yet  if,  further, 
there  has  been  a  condemnation  of  the  goods,  the  insurer  is 
safe  in  an  absolute  sense ;  but  if  the  assured  may  contro- 
vert the  condemnation,  the  safety  of  the  insurer  then  be- 
comes uncertain,  of  course;  in  like  manner,  though  in  less 
degree,  may  the  situation  of  the  insured  be  varied,  as  the 
aeveral  questions  respecting  the  limitations  of  the  right  of  the 
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assured  to  controvert  the  condemnatioD)  may  also  be  differ*^ 
eotly  decided. 

Iq  some  cases  it  may  be  more  favorable  for  the  insurer^  tha^ 
the  assured  should  controvert  the  law  and  not  the  fact.    In 
others,  again,  that  he  should  controvert  the  fact  and 
not  *the  law ;  and  it  must  ever  be  most  favorable  to    [*153] 
the  insurer,  that  the  assured  should  be  precluded  from 
producing  new  proofs ;  and  this  difference  of  situation  must 
be  viewed  as  material,  in  the  greater  number  of  cases^  which: 
probably  will  happen ;  not  only  so,  but  some  may  easily  be 
conceived,  where,  as  it  respects  the  certainty,  or  possibility, 
tliat  the  assured  can,  or  cannot  succeed  in  showing  the  con* 
demnation  to  be  wrongful,  may  wholly  depend  on  a  different 
decision,  one  way  or  the  other,  of  these  questions,  taken 
singly.    Before,  therefore,  it  ban  be  declared  that  the  right 
of  the  assured  to  controvert  the  condemnation  is  limited,  the 
rule  whereby  some  of  the  limitations  of  it  here  suggested  are 
to  be  adopted,  and  others  to  be  rejected,  ought  to  be  shown* 
It  mayi  however,  be  safely  asserted,  that  no  such  rule  exists. 
The  limitations  themselves,  or  thedisiinctions,  that  where  a 
judgment  is  alleged,  the  party  against  whom  it  is  alleged 
may  controvert  it,  as  to  the  law,  but  not  as  to  fact ;  or  as  to 
fact,  but  not  as  to  the  law  ;  and  if  as  to  the  fact,  that  he  is 
still  to  be  concluded  as  to  the  proof,  are  not  known  in  the 
law ;  and  I  cannot  discern  them,  as  to  be  inferred  from  any' 
thing  peculiar  in  the  contract  of  insurance ;  so  that  the  right 
of  the  assured  to  controvert  the  condemnation  not  being  sua* 
ceptible  of  limitation,  if,  therefore,  he  has  the  right,  he  must 
have  it,  unlimitedly,  or  to  controvert  the  condemnation  at 
large. 

It  is  now  to  be  stated,  that  where  the  property  is  insured 
as  enemy's  property,  and  there  is  a  capture  by  an  enemy,  tba 
other  belligerent  party,  it  is  inevitable  that  the  goods  will  be 
actually  and  rightfully  condemned.  They  are  as  much  lost 
to  the  assured  as  if  they  were  captured  by  a  pirate ;  and 
they  can  never  happen  to  be  recovered  by  him  except  by 
recapture ;  and  he  may,  in  such  case,  abandon  instantly  on' 
the  capture.    But  where  the  property  is  insured  as  neutral^ 
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there  are  means,  which,  as  to  be  distinf^aished  from  the  forci* 
ble  or  physical  means  of  recapture,  may  be  denominated 
•MTOJ  tneanSi  whereby,  until  a  condemnation  shall  hare 

taken  place,  it  is  passible  the  goods  maybe  recovered* 
[*164]    *There  may  be  a  claim  and  defence  of  them  in  the 

court  of  the  captor.  Although  it  is  stated  as  passi* 
ble  only  that  the  goods  may,  by  a  defence  of  them,  be  reco- 
vered ;  yet,  if  it  was  requisite  to  the  argument,  it  might  be 
stated  as  the  intendment  of  law  that  it  is  prebcMe;  for  if 
the  title  of  the  assured  should  be  duly  alleged  and  proved, 
and  the  goods  should,  notwithstanding,  be  condemned,  the 
condemnation,  as  has  been  already  stated,  must  then  be  at- 
tributed to  the  error,  either  of  the  judge  or  the  witnesses,  and 
the  law  will  never  presume  error  beforehand.  If,  however, 
there  is  a  paeeibilUy  only,  that,  by  a  defence  of  the  goods,  a 
condemnation  of  them  may  be  prevented,  it  is  sufficient  to 
make  it  the  duty,  either  of  the  assured  or  the  insurer,  to  de* 
lend  them,  or  to  bear  the  loss,  if  they  should  be  condemned 
imdefended ;  but  it  will  be  perceived  the  law  can  never  im« 
pose  it  on  the  insurer  to  defend  them. 

Where  lands  are  gnnttf  with  warranty,  if  the  grantee  is 
sued  by  a  person,  claiming  a  better  title  than  the  title  of  the 
grantor,  he  may,  as  it  were,  abandon  to  the  grantor;  he  can 
compel  him  to  appear  in  court,  and  defend  the  land ;  he  may 
noueh  him,  and  thereby  substitute  him  as  the  defendant  to 
abide  the  event  of  the  suit,  ^/or  lose  or  gain  f  and  he  is  the 
party  to  be  presumed  best  cognizant  to  the  title.  Such  is  the 
rule  in  a  case  of  a  warranty,  in  the  nature  of  a  general  con- 
tract of  indemnity,  from  a  grantor  to  a  grantee ;  but  if  the 
assured  may  abandon  to  the  insurer  on  capture,  and  impose 
the  defence  of  the  goods  on  him,  the  rule  will  be  reversed ; 
the  warrantor  may  then  substitute  the  warrantsd,  as  the  de- 
fendant, and  the  defence  of  the  title  will  then  be  imposed  on 
the  party  to  be  presumed  not  only  least  mgnizani^  but  even 
wholly  igwoTant  of  it. 

The  warranty  in  grant  of  land  being  an  indemnity  against 
the  acts  of  othera  claiming  by  title,  and  consequently  not 
fgaiast  entries  by  persous  not  so  claiming,  lior  against  as- 
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rampdons  of  the  land  by  the  pablic  authority  of  the  state, 
nor  as  to  any  matter  which  may  happen  to  exist  thereafter ; 
it  may  be  said  to  be  an  indemnity  against  title 
*only,  and  not  against  casualty ;  and,  accordingly,    [*165] 
if  there  should  be  a  judgment  against  the  title  of  the  ^ 

grantor,  whether  rightful  or  wrongful,  he  is  alike  held  to  in- 
demnify the  grantee  for  the  loss  of  the  land ;  but  where  the 
prt^rty  is  insured  as  neutral,  the  warranty  of  the  title,  so 
iar  from  being  by  the  insurer  to  the  assured,  it  is  by  the  as^ 
snred  to  the  insurer ;  the  insurance  can  be  a  warranty,  or 
an  indemnity,  not  against  title,  but  against  casualty  only ; 
against  tortious  acts  of  private  persons,  and  so  unauthorissed 
by  law,'or  the  acts  of  the  state,  such  as  reprisals,  embargoes,, 
and  impressments ;  the  acts,  in  neither  case,  however,  pro* 
ceeding  on  a  supposed  total  absence,  or  a  defect,  or  forfeiture 
of  the  title,  as  warranted  by  the  assured.    Another  conse- 
quenoe,  therefore,  of  a  supposed  right  in  the  assured  to  aban- 
don, on  the  capture,  and  impose  the  defence  of  the  goods  on 
the  insurer,  will  be,  that  the  insurance  will  thereby  be  essen- 
tially changed  from  b^g  an  indemnity  against  casualty 
only,  to  be  also  an  indemnity  against  title,  and  against  a 
want  of  that  very  title,  which,  as  has  been  stated,  the  as- 
sured warranted  to  be  existing,  and  that  it  should  be  pre- 
served. 

Further,  if  the  assured  may  abandon  on  the  capture,  he  is 
entitled  also,  to  sue  for  the  loss,  and  the  insurer  must,  accord- 
ingly, litigate  ttie  suit,  in  expectation  that  it  may  be  in  his 
power  to  prove  either  that  the  property  was  not  neutral,  or 
that  the  neutrality  had  been  forfeited,  and  so  a  breach  of  the 
warranty,  and  involving  as  a  consequence,  that  the  goods 
may  be  righfully  condemned ;  or  he  must  pay  the  loss  vol- 
untarily, and  also  instantly ;  any  credit  allowed  on  the  poli- 
cy being  wholly  of  special  or  positive  contract  or  regulation, 
and  not  arising  from  the  insurance  considered  in  itself.  If 
he  litigates  the  suit  on  the  policy,  he  must  relinquish  a  de- 
fence of  the  goods  in  the  court  of  the  captor,  or  expose  him- 
self to  the  palpable  incongruity  of  insisting,  in  the  suit  by 
the  assured,  that  the  goods  may  be  rightfully  condemned, 
YoL.  II.  26 
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and  of  insistiog,  at  the  same  time,  in  the  sait  by  the 
[*166]    captor,  that  they  are  neiatial  property ;  ^hat  the  nen- 

tndity  has  been  preserved,  and,  therefore,  that  they 
Cannot  be  rightfelly  contfemned.  On  the  other  hand,  if  he 
Toluntarily  pays  the  loss,  he  then  preclndes  himsdf  from  af« 
terwards  alleging  a  breach  of  warranty ;  for,  although  I  for- 
bear from  giving  an  opinion  whether  the  insurer  can  or  can- 
not recover  back  the  money  paid  for  a  loss,  as  having  paid 
it,  not  knowing  at  the  time,  certain  facts,  which,  if  he  had 
known,  he  might  thereby  have  discharged  himself  from  the 
insurance ;  yet,  I  have  no  difficulty  in  declaring,  that  the 
fiMSts  must  be  such  as  it  may  be  supposed  he  could  not  be  so 
apprised  of  them,  as  to  be  put  on  an  inquiry,  or  to  be  on  his 
guard  respecting  them,  which,  however,  can  never  be  said 
to  be  the  case,  where  goods,  being  insured  as  neutral,  are 
captured  by  a  belligerent ;  for  it  is  to  be  intended,  as  will  be 
more  particularly  stated  hereafter,  that  they  were  captured 
on  the  ground  of  being  enemy^  property,  although  insured 
in  the  name  of  a  neutral.  If  the  assured,  therefore,  will,  not- 
withstanding, voluntarily  pay  the  loss,  he  will  then  be  deem- 
ed for  ever  to  have  waived  or  renounced  his  right  to  alle^ 
the  breach  of  warianty.  The  case  will  be  within  the  gene- 
ral rule,  that  if  a  party  shall  omit  to  allege  a  fact,  existing  at 
the  time,  and  whereby  he  might  have  defended  himself 
against  a  recovery,  he  shall  not,  as  against  the  other  party  in 
the  suit,  be  allowed  to  avail  himself  of  it  thereafter.  This 
rule  was  recognized  in  the  court  of  errors,  in  the  case  of  Ia 
Ouen  V.  Crouvemeur  and  Kemble^  1  Johns.  Cases,  436, 
where  the  appellant  having  placed  goods  in  the  hands  of  the 
respondents,  as  his  agents,  to  be  sold,  and  having  himself 
made  a  contract  for  the  sale  of  them  to  Gomez  &  Co.  but 
leaving  the  sale  still  to  be  peifected  by  (he  respondents,  the 
notes  given  in  payment,  were,  accordingly,  made  to  them  in 
their  own  names,  and  the  vendees  having,  before  the  notes 
became  payable,  proceeded  to  France  with  the  goods ;  he 
demanded  from  the  respondents  an  authorization,  to  receive 
there,  whatever  sum  should  remain  of  the  proceeds  of  the 
goods,  so    sold  on  his  account,  to  the    above   vendees, 
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after  first  dedacting  'and  reserving  at  their  disposal,  [*167] 
such  sunt  as  should  ba  completely  sufiicient  to  cover 
them,  for  the  general  balance  of  their  account ;  and  they  re* 
fusing  to  give  him  the  authorisation,  he  brought  a  suit  against 
them  in  this  court  for  the  refusal,  as  for  a  breach  of  orders, 
whereby  they  had  become  instantly  liable  for  the  value  of 
the  whole  of  the  sale,  and  on  a  special  verdict  he  had  judg- 
ment, and .  to  the  amount  so  claimed  by  him.  The  respon- 
dents thereupon  filed  their  bill  in  the  court  of  chancery,  to 
the  e&ct  of  a  suit  at  lav,  to  recover  back  a  payment,  to  en- 
join him  from  prooeeding  on  the  judgment,  suggesting,  that 
snbeequent  thereto,  on  the  trial  in  the  suit  which  they  had 
brought  on  the  notes  against  the  vendees,  a  verdict  had  been 
found  for  the  defendants,  on  the  sole  ground  of  a  fraud  hav- 
ing been  practiced  by  the  appellant  in  the  sale  of  the  goods, 
by  affirming  or  warranting  them  to  be  of  a  better  kind  or 
quality  than  they  were,  and  the  chancellor  ordered  an  issue  at 
law  to  try  the  fraud.  A  question,  however,  was  reserved  by 
the  counsel  of  both  parties,  to  be  determined  as  a  preliminary 
to  the  trial,  whether  the  respondents  were  not  precluded  by 
the  antecedent  circumstances,  from  insisting  upon  the  alleg- 
ed fmod  as  a  ground  of  relief?  The  chancellor  decreed  they 
were  not  so  precluded,  and  confirmed  the  order  for  the  trial, 
and  on  the  appeal,  the  decree  was  reversed,  and  the  respon- 
dents' bill  in  the  court  of  chancery  was  ordered  to  be  dis- 
missed. If,  therefore,  the  assured  may  abandon  on  the  cap- 
ture ;  and  as  the  insurer  must  accept  the  abandonment,  and 
pay  the  loss,  then,  although  it  might  afterwards  be  proved 
undenialbly^  in  the  court  of  the  captor,  that  the  property  was 
not  neutral,  the  insurer  would,  notwithstanding,  be  without 
any  means  of  restitution. 

These  considerations  are  sufficient  to  show  that  the  assu- 
red cannot  abandon  on  the  capture ;  that  it  is  necessary  the 
goods  should  be  defended  in  the  court  of  the  captor ;  that  the 
defence  of  them  remains  on  him;  and  that  he  cannot  cast  it 
on  the  insurer.  It  is,  however,  at  thesame  time,  to  be 
stated,  that  if,  having  made  a  defence  in  the  *court  [*1S8J 
of  the  captor,  the  assured  may  still  afterwards  c<hi- 
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tjrovert  the  condemnation  at  larg$^  in  the  suit  on  the  policyi 
it  is  obTione  eneh  prerious  deftnce  can  be  estimated  as  a 
mere  formality  only ;  that  nothing  is  gained  by  it  to  the  in* 
snrer,  bat  that  he  is  left  in  the  like  disadTantageons  sitaatkm 
m  if  he,  and  not  the  assured,  had  to  defnid  the  goods  in  the 
court  of  the  captor ;  ibr  although  in  the  suit  on  the  policy, 
instead  of  defending  he  will  have  to  defeat  the  title  of  the 
assured,  still  the  one  case,  equally  as  the  other,  inrolves  the 
truth  or  the  &lsehood  of  the  eame  facts.  The  reasoning, 
therefore,  from  what  has  been  stated,  terminates  in  this  con* 
elusion,  that  the  right  of  the  assured  to  controvert  the  con- 
demnation, if  it  does  exist,  can  exist  no  otherwise  than  lo 
controvert  it,  oT  large  ;  that  it  is  his  duty  to  defend  the  goods 
against  a  condemnation  in  the  conrt  of  the  captor,  and  that 
the  right  and  the  duty  being  incompatible,  the  right  must  be 
declared  not  possible  to  exist.  Lest,  however,  the  reason- 
ing, as  it  may  respect  the  question,  whether  the  assured  can  or 
cannot  abandon  instantiy  on  the  capture,  may  be  considoEvd 
as  inconclusive  and  unsatisfactory,  unless  it  be  shown  when 
he  can  abandon,  it  may  be  requisite  still  briefly  to  state,  that 
besides  the  case  of  a  capture  by  an  enemy,  the  opposite  belli- 
gersnt  party,  where  the  goods  are  insured  as  enemy's  pro* 
perty,  and  that  of  a  capture  by  a  pinte,  there  is  another  case 
where  the  assured  may  abandon  on  the  capture ;  that  is,  in 
case  of  a  capture  by  way  of  reprisal,  and  which,  indeed,  is  in 
the  nature  of  a  capture  by  an  enemy.  Every  other  capture 
being  necessarily  by  a  friend,  in  relation  to  the  captured,  must 
be  intended  to  be  in  order  that  the  goods  are  to  be  carried 
into  a  port  of  the  captor,  for  a  r^ular^nd  authoriaed  exam- 
ination or  adjudication,  whether  they  are  lawful  priae  or  not, 
either  as  being  coeertly  enemijf  property^  or  if  neutral,  that 
the  neutmlity  has  become  forfeited ;  and  the  assured  being 
held  to  follow  the  goods  and  ddend  them,  and  the  condem- 
nation being  conclusive  against  him,  should  they  be  con- 
demned, it  results  that  he  can  abandon  only  in  the 
[*159]  event  *of  their  being  restored  to  him,  and  the  voy- 
age, in  consequence  of  the  capture  and  detention,  bnh 
ken  up  ;  and  if  the  insurer  shall,  thereupon,  pay  the  loss. 
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tben,  >vii«teYer  right  or  remedy  there  may  be  against  the 
eqAor,  will  eaure  to  his  benefit. 

The  praetioe  in  France  has  been  urged  as  a  precedent;  and 
Etoserigon  has  been  read  on  the  argument,  to  diow  what  is 
there  reoeiTed  as  law  on  the  subject.  ^  The  act  of  the  prince 
is  pat  in  the  class  of  casualties ;  {La  dasse  des  ea$  far- 
imis;)  and  such  also  is  the  cose,  {U  en  est  de  meme  du 
fmii^)  as  to  the  unjust  sentence  of  a  magistrate ;  and  it  is  of 
no  importance  whether  the  injustice  proceeds  firoas  the  cor* 
mption  of  the  judge,  or  his  ignorance ;  so  that  it  is  (fien  cer« 
tain,  that  the  insarers  shall  answer  for  an  unjust  condemna* 
tiflQ  pioBoanoed  by  the  tribunal  of  the  place  into  which  the 
captured  ship  shall  be  carried ;  jadgments  rendered  by  for* 
eign  tribunals  being  of  no  weight  in  France  against  French- 
men, as  the  cause  is  to  be  decided  anew :  whence  it  follows, 
that  a  judgment  of  condemnation  pronounced  by  an  enemy 
Iribunal,  is  no  proof  that  there  has  been  a  conceaUnent  of 
the  real  poson/or  whose  aecount  the  insurance  was  made, 
(ftfs  U  veriiMe  pour  cempie  mit  eie  cache)  nor  any  title  {un 
Hire)  which  the  insurer  may  allege  to  avoid  paying  the  loss. 
(Bmerigon,  c.  12,  &  20.) 

The  last  sentence  may  be  expressed  in  other  words ;  ^<  such 
is  our  interpretation  of  the  contract  between  the  assured  and 
insurer,  as  to  the  right  of  the  assured  to  controvert  a  foreign 
condemnation,  the  property  being  insured  as  neutral."  The 
argument,  as  contained  in  what  is  here  cited,  is,  that  an  in- 
saranee  being  an  indemnity  against  casualty,  and  an  unjust 
foMga  condemnation  being  a  casualty,  an  insurance  is, 
therefore,  an  indemnity  against  an  unjust  foreign,  condemna- 
tion ;  and  the  act  of  the  prince  being  a  casualty,  the  proof 
of  the  minor  term  in  the  syllogism  consists  in  an  assertion, 
that  the  act  or  unjust  sentence  of  a  magistrate,  is  to 
be  classed,  equally  with  the  act  of  a  prince,  ^among  [*160] 
casualties;  whereas,  it  is  difficult  to  conceive  two 
acts  less  of  the  same  class  or  nature,  and  especially  as  it  re- 
pecte  assured  and  insurer,  than  the  act  of  a  prince  in  the  ex- 
ercise of  mere  sovtteignty,  arresting  goods  either  for  perma- 
nent appropriation,  or  for  temporary  use,  or  detention  only, 
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and  the  act  of  the  magiatrate  m  function  as  a  judge  between 
captor  and  captured,  condemning  the  goods  as  forfeited  to 
the  captors.  The  act  of  the  prince  is  arbitrary,  and  can  be 
justified  only  from  necessity,  or  for  reasons  of  *state  j  and 
may  consist  with  an  admission  of  a  perfect  title  to  the  goods 
in  the  captured,  the  person  from  whom  they  may  be  taken ; 
whereas  the  ,act  of  the  magistrate  is  judicial,  and,  if  right, 
can  be  only  so,  as  warranted  by  the  law  of  property,  and  is 
in  denial  of  the  title  of  the  captured.  In  case  of  an  arrest 
by  a  prixtce,  the  right  of  action  of  the  assured  accrues  by  the 
arrest;  and,  therefore,  whether  it  can  be  justified  or  not,  is 
never  brought  into  question  ;  but  where  there  is  a  condem- 
nation by  a  magistrate,  the  right  of  action  does  not  accrue 
by  the  condemnation  itself;  it  can  only  be  conceived  to  ac- 
crue by  the  supposed  injustice  of  it«  If  the  arrest,  the  act  of 
the  prince,  is  of  that  class  of  acts  for  which  the  insurer  is  to 
answer ;  ttien  it  is  immaterial  whether  it  is  a  foreign  or  do- 
mestic arrest,  (if  the  term  "domestic  "  may,  for  the  sake  of 
brevity,  be  used  and  applied  to  an  arrest  by  a  prince,  and  a 
condemnation  by  a  magistrate,  to  distinguish  it  as  having 
liappened  in  the  same,  and  not  in  a  different  nation  from  that 
where  the  assured  shall  have  sued  on  the  policy,)  the  insurer  is 
equally  to  answer  for  the  one  as  the  other ;  but  as  it  relates 
to  a  condemnation,  the  distinction  between  foreign  and  do- 
mestic is  essential ;  the  right,  as  contended  for,  being  to  con- 
trovert a  foreign  condemnation  only ;  and  consequently,  a 
domestic  condemnation  is  always  to  be  received  as  conclu- 
sive against  the  assured.  Hence  it  is  evident,  that  if  an  un- 
just sentence  of  a  magistrate  is  a  casualty,  for  which  the  in- 
surer is  to  answer,  it  cannot  be  so,  as  being  of  the  same 

class  with  the  act  of  the  prince :  or  that  if  it  should 
pI61]    be  ^admitted  to  be  a  casualty,  as  being  of  the  same 

dass,  or  like  an  act  of  the  prince,  then,  as  the  insurer 
is  equally  to  answer  for  the  arrest,  whether  it  is  domestic  or 
foreign,  so  ought  he,  in  like  manner,  to  answer  for  the  con- 
demnation, whether  it  is  domestic  or  foreign ;  and,  therefore, 
that  as  far  as  the  argument  for  the  right  of  the  assured  to 
controvert  a  condemnation,  depends  on  a  supposed  $itnUiiude 
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between  an  unjust  condemnation  by  a  magistrate,  and  an  ar« 
lest  by  a  prince,  and  so  far  as  it  also  depends  at  the  same 
time  on  the  distinction  between  a  foreign  and  domestic  con- 
demnatioUi  and  that  the  right  is  only  to  controrert  the  for* 
mer  but  not  the  latter,  it  is  at  variance  with,  and,  consequent- 
ly, defeats  itself. 

Emerigon,  in  farther  support  of  the  assertion,  <<that  an 
unjust  condemnation  is  a  casuality  for  which  the  insurer  is 
to  answer,''  refers  to  Roccus,  Not.  64.  "Merces  captss  a 
potestate,  seu  judice  justitiam  administrante  in  illo  loco,  aut 
a  populo,  aut  ab  alia  quacunque  persona  per  vim,  absque 
pretii  solutione,  tenentur  assecuratores  solvere  aestimationem 
dominis  mercium,  facta  prius  per  dominos  mercium  cessione 
ad  beneficium  assecuratorum  pro  recuperandis  illis  mercibus, 
Tel  pretio  ipeorum  a  capientibus,  ut  probat  Stracc :  De  Asse- 
cnrat :  Gloss :  20,  et  sequitur  Joan :  de  Evia  in  LAbyrint : 
Commer.  naval :  lib.  3,  c  14,  numb.  27,  et  melius  fundatur 
ex  dictis  a  Santer :  De  Assecurat :  pars  4,  numb.  20,  ubi  ad- 
ducit  casum  de  injustitia  facta,  ab  aliquo  judice  ex  qua  merces 
amiitantnr  vel  damnum  aliquod  seniiant,  an  comprehendatur 
sub  promissione  casus  fortuiti^  et  assecurator  teneatur  ?  Ad- 
ducit  Bart :  in  L :  exceptione  col :  penult :  in  fin  :  fi* :  de 
fidfejusso ;  ubi  illud,  quod  judex  facta  injuste,  quoad  partes, 
dicitur  casus  fariuittis^  et  pertinetad  emptorem  rei,et  sic  vi- 
detur  in  assecuratione,  quod  pertinet  ad  ilium  qui  in  se  sns- 
cepit  casum  fortuiium.^  I  do  not  possess  the  authors  here 
referred  to  by  Roccus ;  but  1  find  the  last,  Bartolus,  referred 
to  by  Perezius,  a  writer  on  the  civil*  law.  Recourse,  there- 
fore, must  be  had  to  that  law  to  discover  the  evictions  of  the 
things  sold,  (the  condemnation  intended  by  him  as 
•casualties  {casus fortuiti)  and  so  belonging  to  the  [*162] 
buyer,  {qui  periifient  ad  empicrem^)  to  bear  the  loss 
himself,  as  distinguished  from  those  for  which  the  seller  is 
to  answer,  in  order  thereby  farther  to  discover  whether  in  a 
suit  judicially  heard  and  determined  between  captor  and 
captured,  a  condemnation  of  the  goods  as  a  prize  to  the  cap- 
tors, for  want  of  title  in  the  captured,  and  alleged  to  be  wrong- 
ful,  is  an  eviction  of  the  captured,  (the  assured,)  for  which 
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the  insurer  is  to  answer  ?  "  Tenetar  de  evictiooe  venditor — 
Porro  evicta  re  datur  emptori  actio  adversum  Tenditoiem* 
Est  ez  empto  actio,  quee  inest  natura  contractus— -Cessat 
evictionis  pmstatio  ob  culpam  emptoris — Culpam  commit* 
tet  emptori  neque  de  erictione  agere  potestp  si,  cum  posset 
venditori  dennnciare,  non  denunciaverit  motam  controTer* 
siam,  Qtque  judicio,  adesset  et  rem  defenderet ;  nam  vendi* 
tori  poterat  fuisse  justa  defansionis  causa  utpote  sdetUi 
melius  rei  a  se  venditis  jti#  et  condUianem — Ac  sic  in  causa 
eTictionis  sententia  lata  contra  emptorem  ei  sit  regresjfuM 
contm  veDditorem,  si  poeatus  ab  emptore  vendiUM*  in  judicio 
oomparuerit  ad  rei  defensiooem  earn  que  susoeperit,  quia 
nihil  est  quod  imputetur  emptori,  qui,  ut  requiritur,  denun* 
ciavit  venditori  motam  litem,  cui,  quod  eam  defendei^p  non 
potuerit,  imputandum  erit"  (Perezii  Pi»lect :  in  lib*  8,  cod. 
tit.  45,  de  evictioneb.)  From  these  passages,  it  is  evident, 
that  the  evictions,  intended  by  Bartolus  to  be  deemed  casual- 
tieSf  and  so  the  loss  by  them  to  be  borne  by  the  buyer,  must 
be  of  a  diflferent  class  or  kind  from  an  eviction  for  the  want 
of  title  in  the  seller,  he  having  been  vouched  to  appeej  and 
defend  his  title ;  {vocaius  ut  in  judido  compareai  ad  rei 
defensionem  ;)  and  the  civil  law,  as  to  the  warranty  from 
the  seller  to  the  buyer,  in  respect  to  the  eviction,  or  other 
act  whereby  the  buyer  may  lose  the  thing  sold,  when  the 
loss  is  to  be  borne  by  the  buyer,  and  when  the  seller  is  to 
answer  for  it,  being  the  same  with  our  own  law,  it  is  not 
necessary,  as  an  answer  to  the  argument,  from  the  sappoaei 

analogy  between  the  case  of  seller  and  buyer,  and  the 
[*163]    case  of  assured  and  insurer,  to  add  to  what  Tbas 

already  been  stated  in  comparing  or  contrasting  a 
warranty  in  a  grant  of  lands,  with  an  insurance,  the  proper- 
ty being  insured  as  neutral ;  and  it  only  remains  to  be  re- 
marked on  Emerigon,  considered  as  an  autheriiy^  that  Roo 
cus  himself,  on  whom  he  relies,  does  not,  by  the  act  of  the 
judge  in  taking  the  goods,  and  for  which  the  insurer  is  to 
answer,  intend  a  judicial  act  or  procedure  between  captor 
and  captured,  in  a  case  of  taking  or  capturing  goods  as  law- 
ful prize ;  the  taking,  as  he  describes  it,  being  within  the 
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territory  where  the  judge  has  jurisdiction ;  {captcB  judice 
justUiam  administrante  in  iUo  loeOf)  but  a  taking  as  a  prize, 
it  is  to  be  supposed,  would  hare  been  mentioned  by  him  as 
a  taking  at  sea.  That  the  injustice  of  the  taking  consists  in 
its  being  without  paying  for  the  goods ;  {absque  soluiione 
pretiif)  necessarily  importing  that  the  captured,  the  person 
from  whom  they  were  taken,  was  entitled  to  be  paid  for 
them,  and  which  again  necessarily  affirms  his  title  to  them ; 
but  when  the  goods  are  taken  from  the  captured,  and  ad« 
judged  to  the  captors,  the  injustice,  if  any,  as  it  respects  the 
act  of  the  judge,  consists  in  an  error  in  him,  in  disaffirming 
any  title  in  the  captured ;  but  not  in  his  awarding  the  goods 
to  the  captors,  without  any  recompense  to  the  captured. 
The  official  act,  therefore,  of  the  magistrate,  in  taking  the 
goods,  intended  by  Roccus,  can  be  no  other  than  an  act  in 
the  nature  of  an  impress,  and  for  which  the  insurer  is  un* 
questionably  to  answer.  To  suppose  an  unjust  sentence  a 
casualty,  so  as  that  the  insurer  is  to  answer  for  it,  is 
altogether  fidlocious ;  casualty  being  applicable  only  to  a 
ibct  possible,  that  it  will  or  will  not  happen,  nntil  it 
either  shall  have  happened,  or,  by  the  intervening  hap* 
pening  of  some  other  fact,  shall  have  become  impossible 
ever  to  happen.  In  each  case,  however,  it  equally  ceases  to 
be  casual ;  and  becomes  certain,  in  the  one  that  it  has  hap- 
pened, and  in  the  other  that  it  cannot  ever  happen ;  but  such 
casualty  is  not  applicable  to  the  sentence  of  a  judge  on  the 
question,  whether  it  is  just  or  unjust,  or  to  any  other  mere 
opinion,  whether  it  is  right  or  wrong,  declared 
*oQ  any  subject  For  although  it  may  be  afterwards  [*164} 
demonstrated  that  the  opinion  is  right,  or  that  it  is 
wrong ;  yet  it  never  can  become  either  certainly  right  or  cer* 
tainly  wrong,  as  having  before  been  casual,  whether  it  would 
be  right  or  whether  it  would  be  wrong.  It  is  true  that  the 
law  has  ordaifted  that  every  judgment,  until  reversed,  shall 
be  taken  to  be  certainly  right ;  if  it  should  be  reversed,  it  is 
then  to  be  taken  as  certainly  wrong,  and  the  judgment  of  re- 
Tersal  is  to  be  taken  as  certainly  right.  If  the  judgment  of 
reversal  should  be  reversed,  the  first  judgment  being  thereby 
V0L.JI.  27 
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affirmed*  is  again  to  be  taken  as  certainly  right,  and  the 
judgment  of  roTensal  as  certainly  wrong ;  but  this  l^al  or 
ariificial  certainty  is  in  no  m^ner  the  same  with  that  cer- 
tainty existing  in  nature,  and  having  as  its  opposite,  casual- 
ty. Certainty,  as  opposed  to  casualty,  is  to  be  proved  as  a 
fact,  to  have  either  physically  happened,  or  become  impossi- 
ble to  happen ;  and  is  not  to  be  demonstrated  as  a  proposi- 
tion, either  morally  right  or  morally  wrong.  The  opinion 
whether  a  sentence  is  just  or  unjust,  may  be  ambulatory  for- 
ever. Thus  it  is  manifest,  that  the  practice  in  France  is 
erroneous ;  and  there  is  reason  to  suppose  that  it  proceeded, 
from  a  misapprehension  of  the  very  authorities  cited  to  prove 
it  to  be  warranted  by  law  or  principle.  It,  however,  having 
obtained,  and  being  established  in  fact,  in  the  nature  of  a 
custom,  or  usage,  it  ought,  perhaps,  not  to  be  changed  there ; 
for  both  parties  being  apprized  of  it,  they  can  make  their 
calculations,  as  to  the  risk  and  premium,  accordingly ;  and 
in  that  view  no  injury  will  be  produced  by  it ;  but  it  certain- 
ly can  have  no  influence  on  the  present  inquiry,  which  is, 
as  to  the  tme  inierpretaiion  of  the  contract,  according  to 
unwersal  law,  independent  of  any  positive  local  practice 
whatever. 

1  will  now  briefly  apply  to  the  case  of  an  insurance,  the 
law,  as  declared  in  the  case  of  Hughes  v.  ComelitiSy  already 
cited ;  it  being  the  most  ancient  case  in  the  books,  as  to  the 
effect  of  a  foreign  condemnation;  and  the  adjudica* 
[*166]  tion  'which  took  place  in  it,  having  never  been  ques- 
tioned, the  case  b  now  to  be  viewed  as  of  the  highest 
autherity. 

The  judges,  in  that  case,  not  only  assume  it,  that  a  domes- 
tic condemnation  is  to  be  received  as  conclusive ;  but  they 
suppose  that,  therefore,  a  foreign  condemnation  ought  like- 
wise to  be  so  received ;  they  argue  the  conclusiveness  of  the 
latter  from  the  conclusiveness  of  the  former.  They  express 
themselves  thus,  *<  as  we  are  to  take  notice  of  a  sentence  in 
the  admiralty  heret  so  ought  we  of  those  abroad  in  other  na- 
tiony,  and  we  must  not  set  them  at  large  again.''  It  is  true, 
the  question  was  only  as  to  the  direcij  and  not  as  to  the  col- 
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lateral  effect  of  a  condemnation ;  but  the  reasoning  with 
which  the  jadges  close  their  opinion,  that  a  foreign  condem- 
nation is  to  be  conclusiire,  as  to  the  direct  effect  of  it,  name* 
I7,  ^  that  if  the  captured  is  aggrieved,  he  must  apply  himself 
to  the  king  and  council,  and  it  being  a  matter  of  gavem^ 
fnenij  he  will  recommend  it  to  his  liege's  ambassadors,  if  he 
see  canse,  and  if  not  remedied^  he  may  grant  letters  of  mar- 
qne  and  reprisal,"  will  equally  apply,  that  it  is  to  be  conclusive, 
as  to  the  effect  of  it  on  an  insurance ;  and  not  only  contains 
a  sufficient  answer  to  the  objections  to  receiving  it  as  con- 
closive,  as  to  such  effect  of  it ;  but  obviously  supposes,  that 
as  to  the  several  effects  of  a  condemnation  in  respect  to 
the  conclusiveness  of  it,  there  is  no  difference  between 
them- 

The  objections  to  receiving  a  foreign  condemnation  as' 
conclusive  against  the  assured,  if  I  have  rightly  understood 
them,  and,  indeed,  as  some  of  them  are  expressed  by  a  late 
English  writer,  on  the  law  of  insurance,  (Park,  363,)  read 
on  the  argument,  are,  **  that  the  judges  of  a  foreign  nation 
may  possibly  decide  on  their  own  municipal  laws  or  ordi- 
nances, contravening,  or  not  formihg  a  part  of  the  law  of 
nations;"  and  further,  that  the  judge  of  a  belligerent  nation 
cannot  be  viewed  as  standing  indifferent  between  a  neutral 
nation  and  his  own,  in  deciding  on  the  interfering  rights  of 
neutrals  and  belligerents,  as  depending  on,  or  to  be  deduced 
from  the  law  ofnatiofts, 

*That  even  the  most  enlightened  and  upright  [*166] 
judges  may  oftentimes,  and  in  a  great  degree,  be  un- 
der the  influence  otnationeU  partiality,  can  scarcely  be  deni- 
ed ;  such  is  human  nature ;  "  Parum  cavet  naturaJ^  But 
can  neutral  nations  say  they  are  less  susceptible  of  interest 
or  passion^  than  belligerent  nations  ?  Is  not  the  armed  neu- 
trality in  Europe,  in  1780,  to  compel  the  British  to  acknow- 
ledge and  observe  it  as  a  principle  of  the  law  of  nations,  that 
free  ships  make  free  goods,  a  proof  of  directly  the  reverse  7 
Can  our  nation  claim  us,  or  can  we  claim  ourselves,  to  be 
more  free,  than  the  judges  of  belligerent  nations,  from  na- 
tional partiality  ?    If  the  assured  is  warranted  in  surmising  a 
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jNurtiality  in  the  belligerent  judge,  ie  not  the  ineuier  equally 
warranted  in  surmising  it  in  us;  and  consequently,  will  not 
justice  between  them  as  to  the  question,  and  according  to  iU 
just  and  equal  merits,  whether  the  principles  of  the  condem* 
nation,  as  they  relate  to  the  kw  of  nations,  are  right  or 
wrong,  be  alike  to  be  suspected  as  fdlible  when  declared  by 
us,  as  when  declared  by  the  judges  of  belligerent  nations? 
But  a  sufficient,  and,  perhaps,  the  most  proper  answer  to  the 
whole  of  the  objection  is  famished  in  substance,  by  tbe 
judges,  in  the  opinion  above  cited,  from  the  case  of  Hughes 
V.  Comeliusj  that  if  a  judge  of  one  nation,  in  a  case  of  a  cap- 
ture at  sea,  will  assume  novel  and  false  principles,  as  princi* 
pies  of  the  law  of  nations,  or  misapply,  or  unduly  extend,  or 
restrict  such  as  may  have  been  already  received  and  sane* 
tioned,  or  misinterpret  a  treaty,  or  decide  wholly  on  the  par- 
ticular regulations  of  his  own  nation,  repugnant  to,  or  devia* 
ting  from  the  law  of  nations,  or  by  whatever  other  errone- 
ous reasonings  or  means,  considered  as  the  principles  relative 
to  the  law  in  the  case,  he  shall  come  to  it  as  a  legal  conclu- 
sion, that  the  goods  captured  ought  to  be  condemned  as 
prize,  either  as  being  enemy  property,  or  for  breach  of  block* 
ade,  or  as  being  contraband  of  war,  or  for  any  other  cause 

whatever,  every  such  condemnation  would  be  a 
[*167]    'grievance  on  the  captured,  against  which  his  nation 

is  to  claim  and  procure  reparation  for  hint  It  would 
be  perfectly  a  casus  ftBderis^  a  case  where  the  nation,  in  vir- 
tue of  the  mutual  obligation  of  allegiance  and  protection,  be- 
tween sovereign  and  subject,  would  be  held  to  interfere  and 
remonstrate  against  the  principles  of  the  condemnation ;  and 
insist  that  they  be  disavowed  or  renounced,  and  that  repara- 
tion be  made  to  the  captured ;  who,  instead  of  seeking  for 
indemnity  from  an  underwriter,  through  the  medium  of  a 
court  of  justice,  must  seek  for  it  from  the  foreign  nation  it- 
self, through  the  medium  of  the  government  or  sovereignty 
of  his  own  nation. 

I  conclude,  with  remarking,  that  possibly,  as  I  have  al- 
ready intimated,  an  insurer  may,  by  special  or  express  insu- 
rance, take  on  himself  the  peril  of  an  unjust  condemnation ; 
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and  somethiDg  erf  that  kind  baa  been  attempted,  by  inserting 
a  clause  in  policies,  to  the  following  effect :  "  Warranted 
American  property,  and  proof  tbereof  to  be  made,  if  required, 
in  New  York  only ; "  but  whether  an  insurance  in  this  form, 
is  sufficiently  proTisional  or  ezplieit)  Whether  it  would  be 
deemed  to  be  against  a  condemnation  for  any  cause,  or  against 
a  condemnation  for  ifome  causes  only,  and  not  others;  and 
if  so^  which  the  causes  are,  as  to  be  discriminated  from  each 
other ;  and  especially,  whether  the  assured  may  abandon  on 
the  capture,  or  whether  he  is  not  bound  to  follow  the  goods 
into  the  court  of  the  captor,  and  there  defend  them ;  or,  in 
short  whether  it  is  not  unavoidable,  that  the  whole  must  be 
put  on  the  simple  footing  of  a  Vfarpremiumj  and  a  war 
risk  ;  so  that  all  understanding,  representation,  or  warranty, 
that  the  property  is  neutral,  and  that  the  neutrality  is  to  be 
preserved,  and  not  forfeited,  arc  to  be  altogether  laid  out  of 
the  contract  between  the  parties?  are  questions  which  I 
snggest,  as  probable  to  arise,  but  on  which  it  is  not  necessa^ 
ry  that  I  should  express  an  opinion,  in  deciding  the  case  at 
bar ;  it  being  a  case  of  general  insurance,  and  where, 
for  the  ^reasons  1  have  assigned,  my  opinion  is,  that  [*168] 
a  foreign,  equally  as  a  domestic  condemnation,  is  to 
be  received  as  conclusive  against  the  assured. 

Lansinq,  Ch.  J.  not  having  heard  the  argument  in  the 
cause,  gave  no  opinion. 

Lewis,  J.  absent. 

Juilgment  for  the  defendants.(a)(ft} 

(a)  See  Doer  on  Iniarance,  toI.  3,  p.  647,  731,  793,  939. 

(6)  **  The  doctrine  on  this  subject,  in  England,  has  been  carried  qnite  as 
fitf,  to  say  the  least  of  it,  as  is  consistent  with  soand  policy.  Sentences  of 
foreign  admiralty  courts  have  been  upheld  and  regarded  as  conclnsiye  there, 
CTen  while  they  were  denounced  as  arbitrary — unjusti-^roceeding  <  upon 
WQfw  than  Algerine  principles,' — *  professing  to  follow  the  law,  but  in  reality 
making  it  a  stalking  horn  for  an  act  of  piracy.'  See  per  Kenyon,  C.  J.,  Qtyw 
T.  Aguilar,  7  T.  R.  691,  693. 

.  "  Some  of  the  more  modern  cases  Apeak  in  terms  of  regret,  that  the  course 
of  adjudication  had  been  so  liberal  and  nngnarded.  In  FUher  t.  OgUt  1 
Camp.  418,  the  action  was  on  a  policy  of  insurance  apon  the  Juno,  represent* 
ad  as  an  American  ship,  which  had  been  condemned  in  a  French  coojt  of 
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TiM-adminltj  at  MwtiniqM.  Th«  MnUnoe  wm  in  thmt  wonb :— '  That  il 
ntulted  eTidently  Xrom  the  papen  on  board,  that  the  expedition  of  the  eaid  fhip 
Judo,  her  cargo,  and  the  operation!  of  her  captain  on  the  coast  of  Africa, 
were  for  account  of  the  brothers  Geddee,  merchants  of  London,  who  had,  to 
nadc  the  English  property  of  this  outfit,  borrowed  the  American  flag  and 
paMport  of  the  said  ship  Juno,  and  taken  for  the b  agent  and  partner,  in  the 
expedition,  captain  Fisher,  fnmished  with  a  certificate  of  citixen  of  the  United 
States.'  It  then  went  on  to  condemn  the  Tossel  and  cargo,  as  <  good  and  va- 
lid  prize,'  without  stating  any  ^Mcific  ground  of  condemnation.  Lord  Ellen- 
borongfa  said, '  we  show  snfllcient  respect  for  French  sentences,  if  we  attach 
otndit  in  onr  oonits  to  what  they  distinctly  say.  It  is  often  painfnl  to  go  this 
length,  considering  the  piratical  way  in  which  they  proceed.  Bat  this  sen* 
tence  does  not  say  that  the  ship  was  not  American  ;  and  it  is  not  to  be  con* 
sidered  evideoce  of  what  it  does  not  specifically  affirrt.'  A  Tordict  was  found 
for  the  plaintiff,  and  on  motion  for  a  new  trial  his  lordship  further  said, — *  I 
nnst  look  to  the  adjodioatiTo  part  of  the  sentence,  and  there  I  find  nothing 
stated  as  to  the  ship  or  her  cargo  not  being  American.  Hare  yon  any  case 
in  which  it  was  held  that  the  judges  must  fish  for  a  meaning  when  a  sen- 
tence of  this  kind  is  produced  to  them  7  Here  the  foreign  court  seems  not  to 
haye  formed  any  settled  opinion  upon  the  subject,  and  not  to  have  known  or 
eared  on  what  groonds  it  proceeded  to  a  condemnation.  It  b  by  an  o?er- 
■tiained  comity,  that  these  senteaoea  are  rscei?ed  as  ooaelosiTe  oTidence  of 
the  facts  which  they  positively  aver,  and  upon  which  they  specifically  pro- 
fess to  be  founded  '  The  other  judges  were  of  the  same  opinion,  and  the 
sentence  was  accordingly  held  not  conclusive.  Id.  420.  In  another  cause, 
Dmaldton  ▼.  Tkompmnt  1  Camp.  499, 439,  Lord  EUenborongfa  said,  <  I  am 
by  no  means  disposed  to  extend  the  oomity  which  has  been  shown  to  these 
sentences  of  foreign  admiralty  courts.  I  shall  die,  like  Lord  Thnriow,  in  the 
belief  that  they  ought  never  to  have  been  admitted.  The  doctrine  in  their  f«- 
^  Tor  rests  upon  an  authority  in  Shower,  Hughes  ▼.  Conultu9,  2  Show.  233, 
which  does  not  fully  support  it ;  and  the  practice  of  receiving  them  often 
leads  to  the  greatest  injustice.' 

*'  The  English  doctrine,  however,  after  having  been  much  controverted  in 
thb  country,  has,  to  a  certain  extent,  received  the  deliberate  sanction  of 
many  of  our  courts.  In  the  Supreme  Court  of  the  United  States,  in  Mana- 
chusetts,  Connecticut,  South  Carolina,  and  Louisiana,  the  sentence  of  a 
foreign  court  of  admiralty  condemning  property  for  a  breach  of  blockade,  or 
as  enemy's  property,  b  conclusive  evidence,  as  between  the  insured  and  un* 
derwriter,  of  the  facts  upon  which  it  itf  founded.  Croudton  v.  Leonard,  4 
Cranch,  434.  S.  C.  1  Hall's  Amer.  Law  Journal,  148.  Baxter  v.  The  Ma- 
rine  Ine.  Co,  6  Mass.  R.  277.  S.  C.  7  id.  275.  Brown  v.  The  Union  ln».  Co. 
4  Day.  179.  Stewart  v.  Warner,  I  id.  142.  Swift's  Ev.  15,  16.  Starkie  v. 
Woodward,  1  Nott  &  M'Cord,  329,  note.  Oroning  v.  Union  Ine.  Co,  id.  537. 
Drayton  ads.  Wells,  id.  409.  Campbell  v.  Williameon,  2  Bay,  237.  CueuUm 
V.  Louisiana  Ins,  Co,  5  Martin's  Lou.  Rep.  N.  S.464  Blanquev,  Peytoesn, 
4  id.  458.    Zeno  v.  The  Louisiana  Ins.  Co.  2  Miller's  Lou.  Rep.  533. 

«*  So  also  in  Maryland,  formeriy ;  Gray  v.  Swan,  1  Har.  &  Johns.  142  ; 
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bvl  uom  by  italate  ■ooh  Mntence  has  been  fedaoed  to  tlie  cbaraeterof  mera 
fHmmfwU  evidence.  The  Maryland  Ins,  Co,  and  Phmnix  Fire  /««.  Co.  y, 
Batkurot,  5  6iU  &  Johni.  159. 

'*  And  in  PenniylTania  the  eame  doctrine  prevailed  for  a  time  ae  in  'Eng' 
land ;  Dempoeyw.Ins.  Co*  of  Pennoylvania,  1  Binn.  399,  note ;  see  Breton 
T.  /n«.  Co.  of  Petmoylvaniat  4  Yeates,  119 ;  but  the  legislature  there,  like* 
wise,  have  provided,' that  no  sentence  of  a  foreign  prize  court  shall  be  condu-  - 
sive  of  any  facts,  save  the  actings  and  doings  of  the  court  See  Starkie's 
Ev.  239,  note  1.    ^ 

"In  New  York,  the  rule  is  now  well  established,  that  although  the  sentence 
of  condemnation  by  a  foreign  court  of  admiralty,  is  conclusive  to  change  the 
property,  yet  it  is  only  ^rima  facto  evidence  of  the  facts  upon  which  it  pur- 
ports to  be  founded ;  and  in  a  collateral  action,  such  evidence  may  be  rebutt* 
ed  by  showing  that  no  such  facts  existed.  Vandenheuvel  v.  The  United  Ino, 
Ce.3  Johns.  Ca&  451.  S.  G.  2  Gaines's  Gas.  in  Err.  217.  New  York  Fire^ 
«M«  /jm;  Co.  v.  Do  Wolf,  2  Cowen,  5&  Ocean  Ino,  Co,  v.  Franeia,  2  Wend. 
64.  Radelifo  v.  Uniud  Ino.  Co.  9  Johns.  R.  277.  Johnotan  v.  Ludlaw,  2 
Johns  .Gas.  481.    Laing  v.  United  Ins.  Co.  id.  487. 

"  The  doctrine  in  Virginia  is  the  •same  as  in  New  York.  Bourke  v.  Gran' 
horrify  1  Gilmer,  16. 

"  TIm  aeateace  of  a  foreign  court  of  admiralty  is  conclusive  only  as  to 
what  ia  positively  aJBrmud  in  it,  and  not  of  that  wUch  can  merely  be  gather* 
ed  from  it  by  inference.  Fioher  v.  Qgis,  1  Camp.  418,  stated  svjpro.  See 
also,  Homeyer  r^Luohingtonf  3  id.  88,  89.  Roecoe  onEv.  103.  Dalgleieh  v. 
Bodgmm,  7  Ring.  495»  S.  P. 

"And  the  eoartmnst  look  to  the  jodteative  part  of  it;  for  it  will  not  be 
endenee  of  what  is  merely  stated  in  the  oonsideration  part  Chriotio  v.  So* 
eretau^Q  T.R.  192.  2  Ev.  Poth.  355.  See  Maryland  and  Phanix  Ino.  Co. 
V.  Bathurot,  5  Gill  6l  Johns.  159.  Rohinoon  et  aL  v.  Jonet,  8  Mass.  R.  536. 
^  Like  the  judgment  of  a  court  of  common  law,  it  is,  in  general,  conclusive 
aa  leite  own  oorrectneas  and  the  facts  neceasary  to  uphold  it ;  but  not  as  to 
facta  without  whieh  it  may  have  been  rightly  prononneed.  MaUy  v.  Shat^ 
l»db,3Gianeh,458,488. 

**  In  New  York,  also,  the  Gourt  of  Errors  have  held,  that  a  condemnation 
aa  '  lawful  prize,'  afibrded  no  judicial  inference  of  the  vessel  being  enemy's 
praperty,  aa  there  may  be  other  just  causes  of  condemnation.  Ooix  v.  Low, 
2  Johns.  Gas.  480. .  And  the  reporter  m  a  note  to  this  case  saya— <  From  the 
eases  of  Pollard  v.  RsU,  8  Term  Rep.  444,  Bird  v.  AfpUUm,  id.  562,  and 
Fioher  v.  Ogle,  I  Gampw  418,  it  seems  now  to  be  the  opinion  of  the  English 
courts,  that  where  the  aentonce  of  the  foreign  court  of  admiralty  condemns 
merely  as  'good  and  lawful  prize,'  without  adverting  to  the  question  whether 
H  k  nentral  or  enemy^i  property,  sneh  sentence  is  not  conclusive.' "  Gowen 
A  HiU's  Notes  to  1  PhiU.  Ey.  861,  882,  883 ;  id.  880,  et  ooq.  where  the  sub- 
ject of  sentences  m  courts  of  admiralty  and  foreign  courts  is  fully  consider-* 
ed ;  see  oupra,  144y  note  (b). 
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MuRRAT  AND  MuRRiiY  Qgainst  The  United  Insurance 
Company. 

If  •  TeaMl  be  detcribed  in  a  policy  of  insannce  as  an  American  ahip,  it  ie  a 
warranty  that  she  ie  American. 

Where  an  American  veaMl  waa  tranafened  to  A.  in  tniat  to  oecnra  a  debt  doe 
te  fi.  who  waa  a  Britiifa  aabject*  it  was  held,  that  B.  being  the  eeatuy  fM 
tnut  of  the  profiU  of  the  YeoMl,  and  a  subject  of  one  of  the  belligereutSy 
the  TOMel  ceased  to  be  American ;  and  the  fact  not  being  communicated  to 
the  insuren,  the  policy  waa  Toid ;  and  the  insured  entitled  to  a  return  of 
premiom  only. 

This  was  an  actiou  on  a  policy  of  iosunincey  oa  the 
^  American  brig,  called  the  Ifary,"  from  New  York  to  a  port 
in  Jamaica.  The  cause  was  tried,  at  the  last  March  circuit 
in  New  York,  before  Mr.  Justice  Radcliff^  when  the  jury 
found  a  special  verdict.  The  material  facts  are  the  follow- 
ing :  John  Basing,  a  citisen  of  the  United  States,  was  sole 
owner  of  the  brig,  which  was  duly  registered  as  an  Ameri- 
can vessel.  On  the  28th  April,  1798,  Bazing  conveyed  the 
brig,  by  a  regular  bill  of  sale,  to  John  Murray,  (one  of  the 
plaintifis,)  and  William  Hart,  both  citiiens  of  the  United 
States,  who  thereupon  obtained  an  American  register,  in 
their  own  names.  The  bill  of  sale,  although  absolute  in 
terms,  was  executed  in  trust,  for  the  purposes  set  forth  in  an 
agreement  executed,  the  same  day,  between  the  parlies ;  and 
which  agreement  stated  that  Nathaniel  Bayley,  by  his  agents, 
Murray  and  Hart,  had  sued  Bazing,  who  not  being  able  to 
find  bail,  had  transferred  the  brig  to  Murray  and  Hart ;  and 

Murray  and  Hart  obligated  themselves  to  reoonvey 
[*169]    the  brig  to  Bazing,  in  case  he  put  in  *good  special 

bail,  in  ten  days,  and  if  not,  it  was  agreed,  that  the 
brig  should  proceed  on  her  voyage  to  Jamaica,  in  which 
case  the  suit  was  to  be  discontinued,  and  Bazing  to  pay  the 
costs.  If  the  brig  proceeded  on  her  voyage,  it  was  agreed, 
that  Murray  and  Hart  were  to  cause  her  to  be  insured,  at  the 
expense  of  Bazing ;  and  the  earning  and  freight  were  to  be 
applied  to  satisfy  the  debt  due  from  Bazing  to  Bayley ;  and 
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if  the  vessel  should  be  lost,  the  sum  insured  was  to  be  appli- 
ed ia  like  manner ;  and  if  the  vessel  returned,  and  the  de-. 
mand  of  Bayley  was  not  satisfied,  then  Murray  and  Hart 
were  to  sell  the  vessel  at  auction,  and  apply  the  pioceeds  to 
satisfy  the  debt ;  and  the  overplus  (if  any)  was  to  be  return- 
ed to  Bazing.  It  was  further  agreed,  that  Bazing  might,  if 
he  preferred,  employ  the  vessel  for  four  months  from  that 
time,  in  the  coasting  trade,  and  enjoy  the  freight  and  earn- 
ing, and  pay  the  charges ;  if  the  debt  was  not  satisfied  ia 
that  time,  then  Murray  and  Hart  were  to  sell  the  vessel,  as 
above  mentioned. 

Bayley  was  a  British  subject  residing  in  Jamaica.  The 
policy  was  signed  on  the  16th  of  May,  1798.  The  plaintifib 
did  not  disclose,  or  communicate  the  above  agreement  to 
the  defendants ;  and  it  was  admitted,  that  if  they  had  dis- 
closed it,  there  would  have  been  no  additional  premium, 
under  an  idea,  that  the  bill  of  sale  did  not  vest  a^y  interest 
in  Bayley.  The  brig,  while  on  her  voyage,  was,  on  the  24th 
ef  May,  1798,  captured  by  a  French  privateer,  and  carried 
into  Cape  Francois,  and  condemned,  as  good  prize,  on  ac- 
count of  double  and  colored  papers,  proving  the  brig  on  the 
ane  band  to  be  the  property  of  William  Hart,  and  on  the 
other,  the  property  of  John  Bazing. 

B.  Livingston  and  Burr^  for  the  plaintifis. 

Hamilton^  Harisoti  and  Droupf  for  the  defendants* 

*Radcliff,  J.  This  vessel  was  insured  as  the  [*170] 
American  brig  Mary.  This  has  already  been  consi- 
dered as  equivalent  to  a  representation  of  neutral  property. 
ft  is  stronger  than  a  representation,  for  being  contained  in 
the  policy  itself,  it  amounts  to  an  implied  warranty  of  that 
fact(a)  Considering  it  either  as  a  representation,  or  an  im» 
plied  warranty,(fr)  the  plaintiffs,  according  to  the  cases  al- 

(a)  See  Ooix  t.  Low,  nipro,  toL  1,  p.  341,  and  n.  («.) 

ib)  Mr.  MaiphaU,  (1  Manhall,  450,}  definea  a  lepreeentotioB,  m  «a  eoIU- 
teral  atatemenU  either  by  writiiig,  not  inserted  in  the  policy,  or  by  parol,  oT 
each  lacti  er  circumatancee  relative  to  the  propoeed  ad?entare,  aa  are  neee^ 
aary  to  be  oommnnicated  to  the  nnderwritera,  to  enable  them  to  foim  a  joat 
eatimate  of  the  riaka."     Mr.  Daer,  in  commenting  upon  thia  definition,  ob* 

Tot.  IL  28 
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ready  decided,  are  precluded  from  a  recoyery,  by  the  opera- 
tion of  the  sentence  in  the  French  court  of  prizes,  which 

Mrret,  that  it  **  baa  been  fenerally  followed,  and  in  many  judicial  opiniona, 
ita  aenracy  aeema  to  be  folly  admitted.  It  is,  boweyer,  liable  to  many  and 
jl^ve  objections. 

'*  It  is  not  esMntial  to  a  representation  that  it  sbonld  be  made  by  parol,  or 
by  a  wnting  not  imerted  in  the  policy ;  it  may  be  contained  in  the  policy  it- 
sell  It  is  true,  that  by  the  Enfrlish  law,  and  our  own,  every  affirmation  of  a 
fact  contained  in  the  policy,  in  whatever  terms  ezpreawd,  is  construed  as  a 
warranty ;  [in  the  case  of  De  Hakn  ▼.  Hmrtleyt  1  T.  R.  343,  these  words, 
*  sailed  from  lirerpool,  with  14  six  poundere,  swivels,  small  arms,  and  fifty 
hands  or  upwards,  copper  sheathed,'  written  in  the  margin  of  the  policy,  were 
held  to  be  a  warranty.  In  Kenjfon  t.  Berthon,  the  following  words  were 
written  transversely  in  the  margin  of  the  policy :  '  in  port  on  the  20th  of  July, 
1776.*  Lord  Bfansfield  was  clear  that  they  were  a  warranty,  and  as  the 
▼sssel  was  proved  to  have  sailed  on  the  18th  of  July,  that  the  underwriter 
was  net  liable,  although  the  difibrence  of  two  days  was  not  material  to  the 
risk.  Doug  19,  No.  4.  See  also  Bean  v.  Stupart,  Doug.  11.  If  the  vessel 
is  described  in  the  policy  as  an  American,  British,  Swedish  ship,  dus.,  it  is  a 
warranty  of  national  character.  Ooix  v.  Low,  1  Johns.  Cases,  341 ;  Murray 
T.  UniUd  Int.  Co.  2  Johns.  Cases*  168  ;  Barker  v.  Phan.  /»&  Co,  8  Johns. 
R.  !i37  ;  Franeia  v.  Ocean  Ino.  Co.  6  Cowen,  404 ;]  but  when  the  statement 
relates,  not  to  facts,  but  to  the  information,  expectation  or  belief  of  the  party, 
it  is  plain  that  it  cannot  be  thus  construed,  and  it  is  equally  clear  that  when 
the  parties  declare  that  the  statement,  although  positive  in  its  terms,  shall  be 
oonstmed  as  a  representation,  and  not  as  a  warranty,  the  intention  so  declar- 
ed, mnst  supersede  the  general  rule.  [Hodgoon  t.  Riehardoont  1  Black.  463. 
Reid  V.  Harvey,  4  Dow.  97.  Tkomoon  t.  Buchanan,  4  Brown's  P.  C,  Tom- 
lyn's  ed.  484.  Stewart  v.  Mormon,  Millar  on  Ins.  54.  Riee  v.  N.  Eng.  Ino. 
Oft.  4  Bck.  414.  Baxter  v.  N.  Eng.  Ine.  Co.  3  Mass.  R.  96.  Andrewe  v. 
Eaoex  Ine.  Oo%  3  Mason,  61.  Lothian  v.  Hendereon,  3  B.  &  P.  499.  1 
Phillips,  369.  1  Marshall,  315.  1  Emerigon,  182.]  To  illustrate  this: 
If  it  be  stated  in  the  policy  that  the  vessel  to  which  the  insurance  re- 
lates, is  provided  with  10  guns  and  20  men,  this  is  a  warranty ;  and  if  she 
have  one  gun,  or  one  man  less  than  the  stipulated  number,  the  policy  is  void ; 
but  if  the  statement  be,  that  '  according  to  the  laet  advieee,  the  vessel  will 
be  ftimisbed  with  the  same  armament,'  this  is  not  a  warranty  of  the  fact,  but 
a  mere  assertion  that  such  advices  had  been  received,  and  if  this  assertion  be 
tme^  and  the  case  is  otherwise  exempt  from  fraud,  the  policy  is  valid,  even 
when  the  information  proves  to  be  wholly  erroneous.  If  to  the  positive  state- 
ment, these  or  equivalent  words  are  added,  *  It  io,  however,  underetood,  that 
thia  otatenent  is  not  to  he  conetrued  ae  a  warranty,  hut  cw  a  repreeentation 
merely'  its  literal  fulfilment  is  no  longer  requisite,  and  unless  the  variation 
from  its  terras  be  such  as  plainly  to  enhattee  the  ri^,  the  insurer  continues 
liabla."    2  Puer  on  Insurance,  644-646. 
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among  other  causes,  proceeds  on  the  ground  that  the  proper* 
ty  was  English.  But  I  also  think  the  plaintiffii  are  preclu- 
ded on  the  merits. 

1.  A  representation  or  warranty  of  neutrality,  requires  the 
property  to  be  wholly  neutral.    If  one  of  the  belligerents  had 
an  interest,  whether  partial  or  entire,  the  risk  was  thereby 
increased,  and  the  warranty  not  complied  with.    In  the  pr^ 
sent  case,  Bazing,  the  original  owner,  made  a  bill  of  sale  on 
the  20th  of  April,  to  the  plaintifSs,  in  trust  for  one  Bayley, 
who  was  a  British  subject.     The  insurance  was  made  on 
the  16th  of  May  thereafter.    By  an  article  executed  at  the 
same  time  with  the  bill  of  sale,  it  was  agreed  to  reeouTey 
the  brig  to  Bazing,  within  a  limited  time,  if  he  should  enter 
good  bail  in  a  suit  then  depending  against  him,  in  favor  of 
Bayley ;  or  if  the  money  due  to  Bayley  should  be  paid,  either 
by  the  earnings  of  the  vessel  or  otherwise ;  and  it  was  par- 
ticularly agreed,  that  the  freight  of  the  brig,  on  the  voyagp 
in  question,  should  be  applied  to  the  debt  due  to  Bayley ; 
and  if  the  freight  should  prove  insufficient,  the  vessel  was  to 
be  sold  for  the  payment  of  the  debt,  and  die  surplus  money 
only  returned  to  Bazing.     By  virtue  of  the  bill  of  sale  and 
this  agreement,  Bayley  had  an  interest  in  the  vessel,  and  in 
her  freight ;  and  he  might  jGiially  sell  and  dispose  of  her  as 
he  taw  fit,  for  the  payment  of  his  debt.    Whether  this  in- 
terest was,  according  to  the  distinction  of  our  law,  a 
legcd  or  equitable  'interest  is  not  material  to  die    [*171] 
question.    That  distinction,  I  believe,  is  not  known 
in  any  other  country,  except  the  one  from  which  we  derive 
our  jurisprudence.    It  is  peculiar  to  England  and  the  Unit- 
ed States.    It  is  sufficient,  therefore,  that  Bayley  had  a  vest- 
ed interest,  which  he  might  enforce  in  some  of  the  courts  of 
any  country.     His  interest  being  such,  and  he  being  one  of 
the  belligerents,  the  property  was  not  wholly  neutral,  <and 
the  implied  warranty  is,  therefore,  not  supported. 

2.  It  appears  by  the  verdict  that  the  circumstances  rela- 
tive to  the  interest  of  .Bayley  were  not  disclosed  to  the  un- 
derwriters. If  they  were  material  to  the  risk,  which  I  think 
they  undoubtedly  were,  they  ought  to  have  been  disclosed; 
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iind  the  defieadants  would  then  have  had  ao  opportunity  to 
act  as  they  saw  fit.(a)  It  is  troe,  diat  it  is  also  found  that 
the  defendant  afterwards  admitted,  that  had  they  known  the 
•gfeeodent,  its  contents  would  not  have  induced  them  to  de- 
mand a  higher  premium,  under  an  idea,  that  it  did  not  vest 
any  interest  in  Bayley.  But  if  the  light  in  which  I  have 
viewed  it  be  just,  this  idea  was  incorrect,  and  founded  in 
mistakei  and,  therefore,  cannot  affect  the  merits  of  the  ques* 
tion. 

Although  the  terms  of  the  agreement  were  not  fully  known 
to  the  French  admiralty  ;.yet  it  appeared  by  a  letter  from 
William  Hart  to  Bayley,  that  the  vessel  was  conveyed  by  a 
bill  of  sale  in  trust,  as  above  mentioned,  and  that  the  court 

(«)  See  note  (a)  lo  8$Um  ▼.  jDoid,  mpra,  vol.  1,  p.  8 ;  1  Phillips  on  Ins. 
313,  €t  9eq.  In  MeLanahan  t.  The  Univertai  Iiu.  Co.  I  PeUn>  185,  Mr. 
Joftiee  Story  observes :  *'  The  contract  of  insarance  has  been  said  to  be  a 
contract  uherrimm  fidei,  and  the  principles  which  govern  it  are  those  of  an 
•nlishtened  moral  policy.  The  onderwriter  must  be  presumed  to  act  upon  a 
belief  that  the  party  procniing  insarance,  is  not  at  the  time  in  possession  of 
any  facts  material  to  the  risk,  which  he  does  not  disclooe."  Mr.  Doer  in 
treating  of  concealment,  (Duer  on  Ins.  voL  3,  p.  380,  ^  3,)  remarks  that 
**  Marine  insarance  is,  emphatically,  a  contract — to  borrow  an  expressive 
phrase  from  the  Roman  law— 'ttderrtmc  fidei,  of  the  most  abounding  good 
faith.  It  abhofs  deceit,  dissimalalion,  evasion.  It  condemns  alike,  the  sup- 
pression of  truth,  and  the  assertion  of  falsehood.  It  seeks  to  place  the  par- 
ties, as  far  as  practicable,  on  the  ground  of  an  entire  equality,  and,  therefore, 
exacts  from  both  a  frank  and  unreserved  candor,  an  open  and  lucid  integrity. 
The  general  mles  are,  that  each  is  bound  to  commanicate  to  the  other,  all 
facts  within  his  penonal  knowledge,  that  tend  to  show  the  true  character  and 
value  of  the  risks  that  are  meant  to  be  covered,  and  that  eaehf  in  his  own 
communications  to  the  other,  is  bound  to  state  the  exact  and  the  whole  truth, 
in  relation  to  the  facts  that  he  represents,  or  upon  inquiry,  discloses.  Cor- 
ffsrv.  Boekm,  3  Bair.  1905.  Seaman  v.  ^n«reatt,  3  Strange,  1183.  Oliver 
T.  Orssfis,  3  Mass.  R.  133.  Kohne  v.  N.  A,  Itu.  Co.  1  Wash.  C.  C.  R.  156. 
VaU  V.  PhcBnix  Ine.  Co.  1  Wash.  C.  C.  R.  383.  ItLanahan  v.  Uniwr.  Jm, 
Co.^1  Peters,  185.  Park,  8th  ed.  403.  3  Kent's  Coram.  383,  Grotius  de  Jar. 
Bell.  Lib.  3,  ch.  13,  §  23.  Bynkershoek  Ques.  Jor.  PrL  Lib.  4,  ch.  35,  i  6. 
Pardessus,  torn.  3,  p.  330.  Boulay  Paty,  torn.  3,  p.  500.  3  Benecke,  ch. 
10,  p.  393:  1  Emerig.  ch.  1,  f  3,  p.  18,  19.  Pothier,  n.  91."  ConsuH  also 
Duer  on  Ins.  vol.  3,  p.  503,  506,  where  the  ordinances  of  Hamburgh, 
Stockholm,  Rotterdam,  Amsterdam,  Bilboa,  and  Prussia,  and  other  proofs 
and  illustrations  ars  collected. 
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vent  oa  this  gronitd,  among  otfaera^  in  oondenming  tlie  reth 
sel,  and  I  think  the  evidence  was  sufficient  to  jnstifj  the  ^ew- 
tence.    For  these  reasons,  1  am  of  opinion,  that  the  plaintiib 
cannot  recover ;  that  the  policy  was  void  «b6  initio^  and  the 
risk  never  commenced.    Bot  as  no  actual  fraud  has  ap- 
peared, the  plainiifi  are  entitled  to  a  return  of  the  preminm ; 
and  for  this  they  ought  to  have  judgment.    The  right  to  a 
return  of  the  premium  has  been  already  decided  in 
this  *court,  under  similar  circumstances ;  and  the    [*17S] 
reasons  in  support  of  that  decision  need  not  be  re- 
peated. 
Keivt,  J.   Two  questions  arise  in  this  cause : 

1.  Was  the  vessel  warranted  American  ?   If  so ; 

2.  Do  not  the  condemnation  at  Cape  Francois,  and  the  fact 
that  Bayley,  the  cestuy  que  trust  of  the  profits  of  the  vessel, 
was  a  Britidi  subject,  furnish  sufficient  evidence  of  a  breach 
of  the  warranty. 

1.  The  first  question  has  already  been  decided  in  thiis 
court,  in  the  case  of  Ooix  v.  Low,  (1  Johns.  Cas.  141.)  It 
was  there  determined,  that  if  a  vessel  be  described  as  an 
American  vessel,  it  amounts  to  a  warranty  that  she  is 
American: 

2.  As  to  the  second  question,  it  is  sufficient  to  refer  to  the 
bill  of  sale  and  agreement,  without  taking  notice  of  the  sen- 
tence at  Cape  FraD9ois,  which  is  destitute  of  precision,  and 
does  not  state  with  clearness  the  result  of  the  deductions  of 
the  court.  It  appears  that  Murray  and  Hart  took  a  bill  of  sale 
of  the  vessel,  as  trustees  for  Bayley,  and  that  he  was.  in  equi- 
ty, the  owner,  or  cestuy  que  trust,  or  entitled  to  the  profits 
of  the  vessel  during  the  voyage.  This  was  sufficient  under 
our  own  law  to  destroy  her  privilege  as  an  American  vessel. 
The  act  of  Congress  declares,  that  no  vessel  shall  continue 
to  enjoy  such  privilege  any  longer  than  she  shall  continue  to 
be  wholly  owned  by  American  citizens ;  nor  shall  an  Ameri- 
can register  be  obtained,  without  affidavit,  that  no  foreigner 
is  either  directly  or  indirectly,  by  way  of  trust,  confidence,  or 
otherwise,  interested  in  the  vessel,  or  in  the  profits  and 
issues  thereof.    The  section  in  this  act,  prescribing  the  form 
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of  the  oath|  accordingly  explains  and  iUastrates  the  meaning 
of  the  other  part,  that  the  vessel  must  be  wholly  owned  by 
American  citiiens.  This  brig,  therefore,  sailed  without  be- 
ing entitled  Co  an  American  register,  within  the  true  intent 
and  meaning  of  the  kct;  and  one  of  the  enemies  of 
[*173]  France,  bein^  a  cestuy  que  Urust  of  her  profits, 
she  was  not^in  reference  to  the  powers  at  war,  to  be 
considered  a  neutral  yessel  entitled  to  the  privileges  of  neu- 
trality. It  is  easy  to  perceive,  that  if  such  arrangement  was 
to  be  permitted,  foreigners  resideitt  abroad  could  trade  with 
all  the  immunities  of  Americans,  contrary  to  the  policy  of 
our  statute,  and  contrary  to  the  right  of  maritime  capture, 
as  it  respected  the  belligerent  powers. 

I  am  of  opinion,  therefore,  that  the  interest  of  Bayley  in 
the  profits  of  the  vessel,  is  evidence  of  a  breach  of  the  war- 
ranty, the  same  not  being  wholly  true ;  and  consequently, 
that  the  plaintiffs  are  not  entitled  to  recover  any  thing,  ex- 
cept the  premium,  to  which  they  are  of  course  entitled,  there 
being  no  actual  fraud  in  the  cass.(a)   (1  Johns.  Cas.  310.) 

Lansing,  Ch.  J.  was  of  the  same  opinion* 

Lewis,  J.  was  absent 

Benson,  J.  referred  to  the  opinion  delivered  by  him,  in 
the  case  of  Vandenheuvel  v.  The  United  Insurance  Compa- 
ny ^  as  to  the  effect  of  foreign  sentences,  as  conclusive  in  this 
case. 

Judf^ment  for  the  plaintiffs,  for  a  return  of  premium 
only.(fc) 

(a)  Ab  to  Tetarn  of  premium  see  mpra,  vol.  1 ,  p.  313,  n.  (a)  to  l}elafngne 
▼.  The  United  In*  Co, 

(ft)  [Old  note.]  Seyeral  other  nmtlar  eaoies  were  alio  decided  thii  term. 
In  Hakkin  ▼.  The  New  York  Imuranee  Company,  the  TPMel  wai  captored  hy 
the  British,  and  condemned  as  lawral  prise ;  no  reason  bein^  asetgfned  for  the 
condemnation  in  the  aentenee.  On  the  principle!  decided  in  Ooix  ▼.  Ln0, 
and  Vandenheuvel  v.  The  United  Ineuranee  Company ,  the  coort  (Lamiino, 
Ch.  J.  and  Lewis,  J.  bein§r  absent)  considered  the  word  American,  as  amount- 
ing to  a  warranty,  and  the  sentence  of  the  admiralty  court,  though  general, 
as  conclusive.  In  Vandenhtwoel  r.  Church,  there  was  no  warranty  contain- 
ed in  the  policy  ;  but  in  the  written  instructions  to  the  broker,  the  ship  was 
represented  to  be  American,  and  the  property  of  a  citixeu  of  the  United 


ALBANTi  JANUARY,  1801.  174 

Lttmg  T.  The  United  Ineanmoe  Company. 


*Laino  against  The  United  Insurance  Compa-    [*174] 
NY. — ^The  Same  against  The  Same.— The  Same 
against  The  ;^ame.(a) 

Wbere  a  policy  of  insimnee  contaixied  the  follo#in|^  daiue  i  '  It  ia  alao 
agreed,  thai  the  property  be  warranted  by  the  awnredy  free  from  any 
charge,  damage,  or  loa»,  which  may  arise  in  eoneeqnenee  of  aetinre  or  de- 
tention, for  or  on  acconnt  of  any  illicit  or  prohibited  trade,  or  any  trade  in'ar- 
tielee  contraband  of  war,"  and  the  yeael  and  cargo  haying  been  captured, 
part  of  the  cargo,  consisting  of  block  tin  and  tin  plates,  Was  condemned  as 
contraband  of  war ;  it  was  held  that  the  insured  were  liot  entitled  to  re* 
cover  for  any  loss,  in  consequence  of  the  capture ;  the  sentence  of  the  court 
of  admiralty  being  conclnsiTe  eyidence  that  the  tin  was  contraband  of  war. 

Thxse  were  actions  on  three  different  policies  of  insu- 
rance: one  on  the  ve^^eZ,. another  on  the  cargo^  and  the 
other  on  the  freight.  The  first  cause  was  tried  at  the  De- 
cember  circuit,  before  Mr.  Justice  Raddiffy  and  a  verdict 
was  found  for  the  plaintiff  for  a  total  loss,  subject  to  the  opi- 
nion of  the  court  on  a  case,  the  principal  facts  of  which  ap- 
ply equally  to  all  the  cau.'  es. 

The  policies  were  in  the  usual  form,  with  this  additional 
clause :  '*  It  is  also  agreed,  that  the  property  be  warranted 
by  the  assured,  free  from  any  charge,  damage  or  loss,  which 
may  arise  in  consequence  of  seizure  or  detention,  for  or  on 
account  of  any  illicit  or  prohibited  trade,  or  any  trade  in  ar- 
ticles contraband  of  war."  The  voyage  insured  was  from 
New  York  to  La  Vera  Cruz,  with  the  leave  to  touch  at  the 
Havana.  The  plaintiff  was  owner  of  the  vessel,  and  a  na- 
turalized citizen  of  the  United  States.  The  vessel  was  cap- 
states,  residing  in  New  York*  The  fessel  was  condemned  as  the  property 
of  Spanish  sabjeets,  enemies  of  Great  Britain ;  and  the  court  considered  the 
representation  as  equivalent  to  a  warranty ;  and  the  sentenoe  of  the  admiralty 
court  as  conclusive  evidence  of  the  breach  of  warranty.  But  by  the  reveml  of 
the  judgment,  in  the  case  of  Vtrndmhtunel  v.  7As  VniUd  Inntranee  CompO' 
iqr,  in  the  Court  of  Errori,  foreign  sentences  are  now  no  longer  held  to  be 
conclusive. 

(a)  Revened  in  error,  infra,  p.  487.  See  also  Johnton  v.  Ludlow,  infra, 
481;  1  Phillips  on  Ins.  713. 
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tared  oq  her  rojage  by  a  British  ship  of  war,  and  carried 
into  New  Providence ;  and  on  the  2d  day  of  August,  1799, 
tfie  vessel  and  that  part  of  the  cargo  belonging  to  the  plain- 
tiff, were  acquitted ;  but  six  blocks  of  tirij  and  seventy-eighi 
boxes  of  tin  pkUes^  being  part  of  the  cargo,  and  belonging 
to  other  shippers,  were  condemned  by  the  court  of  vice-ad« 
miralty,  as  contraband  of  war.  After  notice  of  the  cap- 
[*175]  tnre,  and  before  notice  o{  the  acquittal,  the  vessel  *and 
cargo,  belonging  to  the  plaintiff,  together  with  the 
freight,  were»  on  the  12th  of  August,  1799,  abandoned  to 
the  defendant  Soon  after  the  acquittal,  the  vessel  returned 
to  New  York ;  but  most  of  the  cargo  belonging  to  the  plain- 
tiff, was  sold  by  him,  at  New  Providence,  to  defray  the  ex- 
penses of  the  prosecution,  and  the  remainder  was  brought 
back  to  New  York,  The  plaintiff,  on  the  16th  of  June,  and 
previous.to  the  date  of  the  policy  on  the  freight,  chartered  the 
vessel  to  Robert  Weir  and  James  Johnson,  for  the  voyage, 
for  3600  dollars,  payable  on  the  return  of  the  vessel,  and  dis- 
charge of  her  cargo. 

It  was  admitted  in  the  case,  that  tin  in  blocks  is  a  necessa- 
ry ingredient  in  the  manufacture  of  brass  cannon ;  and  that 
tin  plates  are  used  in  the  manufacture  of  camp  kettles, 
canteens,  and  canister  shot,  and  that  they  are  sometimes 
used  in  lining  the  magazines  and  cabouses  of  vessels  of  war. 
That  block  tin  and  tin  plates  are  used  in  various  other  manu- 
factures, not  applicable  to  military  or  naval  purposes,  and 
are  also  applied  to  various  domestic  uses ;  that  the  number 
of  purposes,  not  military  or  naval^  greatly  exceeds  the  num- 
ber of  those  of  a  militaiy  and  naval  kind,  for  which  they  are 
used. 

It  was  agreed,  that  either  party  might  turn  the  ehse  into  a 
special  verdict. 

Burr^  for  the  plaintiff. 

HamiUon  and  7Vo«p,'for  the  defendants. 

Radcliff,  J.  I  think  it  unnecessary  to  decide  whether 
tin  in  blocks,  or  in  any  other  form,  is  an  article  contraband 
of  war ;  or  to  consider  the  merits  of  the  foreign  sentence.  If 
the  opinion  be  correct,  that  the  insured,  in  every  case,  under- 
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takes  to  maintain  the  truth  of  his  warranty,  it  is  de» 
eisive,  as  between  him  and  the  ^insurer,  in  the  pre-  {*176] 
sent  case.  Such  a  eonstruetion  is  ccmsistent  with 
the  terms  of  the  warranty  in  the  present  policy.  The  insa^ 
rers  are  declared  io  be  free  from  ^'  any  loss  which  may  arise 
in  consequence  of  a  seizme  or  deteaUon  for  or  on  account 
of  any  illicit  or  prohibited  trade,  or  of  any  trade  in  articles 
contraband  of  war."  The  construction  of  this  warranty  I 
consider  to  be  the  same,  as  the  just  interpretation  of  the 
policy  on  the  face  of  it,  and  liable  to  the  same  result 
There  must  be  a  judgment  of  nonsuit  in  all  the  causes. 

Kent,  J.  The  great  point  on  which  these  several  causes 
turn,  is  simply,  whether  the  plaintiff  has  or  has  not  broken 
his  warranty,  that  the  property  diould  be  fnae  from  loss  or 
charge  arising  from  seizure  on  account  of  any  trade  in  arti- 
cles contraband  of  war.  If  he  has  not,  then,  the  seizure  and 
consequent  notice  of  abandonment,  would  entitle  him  to  re- 
coTer  for  a  total  loss.  To  determine  this  fact,  in  respect  to 
the  warranty,  we  are  brought  to  a  consideration  of  the  sen- 
tence of  condemnation.  Are  we  to  regard  the  sentence  as  con- 
clusive evidence  of  the  allegation,  that  the  tin  was  an  article 
eentraband  of  war  1  If  not,  and  the  merits  of  the  judgment 
are  to  be  overruled,  is  tin  an  artiele  contraband  of  war,  as 
between  us  and  Great  Britain  ? 

Upon  the  first  question  my  opinion  is,  that  the  sentence 
being  direct,*  and  upon  the  very  point  of  the  warranty,  is 
conclusive  evidence  of  a  breach  of  it.  The  reasons  for  this 
opinion  have  already  been  given  in  the  case  of  Vandetiheu- 
vel  V.  The  United  Insurance  Company;  and  I  am  accord* 
ingly  of  opinion,  that  judgment  must  be  for  the  defendant, 
upon  the  terms  stated  in  the  case.(a) 

BsNTON,  J.  was  of  the  same  opinion. 

Lswis,  J.  was  absent. 

*LAN8f  NO,  Ch.  J.  Three  questions  are  presented  [*177] 
for  the  examination  of  the  court;  but  the  first, 

(a)  See  Vmmdtmkwt^l  ▼.  The  UniUd  Int.  Co.  8uprM,p,  137|  and  noU  {k) 
p.  144,  end  note  (6)  p.  168. 

Vol.  II.  29 


177  CABB8  IN  THK  SUFRBME  C09RT. 

Lung  T.  The  Uoited  Inminnce  Compaoy< 

whether  tin  in  blocks,  or  tin  in  plates,  are  articles  contraband 
of  war,  is,  in  Oie  light  in  which  I  consider  the  subject,  and 
the  question  arising  on  the  warranty,  such  as  renders  a  deci- 
■ion  on  the  oUiers  unnecessary. 

If  the  decision  of  the  British  court  of  vice^admiralty,  in 
pronouncing  these  artieles  coniraband  of  war,  is  correct,  or 
if  they  are  considered  as  not  contraband,  and  yet  the  par- 
lies are  concluded  by  that  decision,  it  might  impose  it  on 
the  court  to  consider  what  influence  the  other  points  rais- 
ed in  the  cause  ought  to  have  on  our  final  determination. 

As  the  reasons  of  the  condemnation  appear,  I  consider 
them  as  proper  objects  for  the  examination  of  this  court ; 
and  this  is  strictly  conformable  to  the  principles  laid  down 
in  the  cases  arising  in  the  British  courts,  and  which,  I  take 
it,  there  is  no  adjudication  of  our  courts  to  restrain,  except 
the  case  of  Ludlow  v.  Dale,  (1  Johns.  Cas.  16.)  That  case 
was  detengined  on  the  point,  that  the  sentences  of  foreign 
courts  were  conclusive,  after  a  full  argument  on  the  other 
points  presented  in  the  causey*  in  which  the  counsel  refrained 
from  lajring  any  great  stress  on  it,  their  attention  being  prin- 
cipally directed  to  the  other  points  in  the  cause. 

It  is  certain  that  the  British  courts  have  distinguished  be- 
tween cases  presenting  a  right  of  condemnation,  as  deduci- 
ble  from  the  law  of  nations,  and  such  as,  dictated  by  peculiar 
views  or  situations,  are  arrogated  by  the  belligerent  powers 
to  promote  their  own  interest,  regardless  of  the  influence  that 
law  ought  to  have  on  their  conduct 

On  this  ground,  they  have  confined  themselves  to  resisting 
the  effect  of  local  ordinances,  detracting  from  the  rights  of 
neutrals;  but  whether  the  injury  to  those  rights  origina- 
ted in  positive  ordinances,  or  were  produced  by 
[*178]  'gradually  diverging  from  the  line  which,  consistent 
with  the  general  maritime  law,  ought  to  regulate 
their  conduct,  I  consider  as  very  immaterial,  and  cannot, 
certainly,  vary  the  principles  by  which  it  is  to  be  tested. 

Neutral  powers  are  interested  in  repelling  every  attempt 
to  impair  their  rights,  and  in  protecting  the  lawful  commerce 
ef  their  citizens;  and,  as  one  of  the  means  of  resisting  eg- 
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gression  and  defending  that  commerce,  in  withholding  fheir 
sanction  from  every  unjnst  attempt  to  invade  it. 

I  take  it,  that  there  is  no  essential  difference  between  cases 
of  condemnation  produced  by  arbitrary  ordinances^  and  arbi* 
trary  and  nnfoonded  extensions  cf  principles,  without  the 
aid  of  ordinances ;  that  both  ought  to  be  considered  as  equally 
open  to  examination ;  and  that  we  ought  not,  nor  does  jus- 
tice or  general  convenience  require  us,  to  close  thedoor,  so  as 
to  exclude  such  examinations. 

In  the  case  of  Cfoix  v.  Low^  (1  Johns.  Oas.  341,)  I  entered 
into  a  particniar  examination  of  all  the  cases  adduced  to 
{ROve  the  conclusiveness  of  foreign  sentences;  and  I  stated 
the  rules  deduced  from*  them,  as  laid  down  by  Lord  Mans- 
field, as  collected  from  all  preceding  cases ;  and  my  opi« 
nion  respecting  them,  as  a  general  result  from  the  whole. 

Tin,  in  the  different  shapes  in  which  it  is  described  in 
this  case,  is  susceptible  of  application  to  a  great  variety  of 
uses;  and,  with  few  exceptions,  is  applied  to  purposes 
which  have  no  connection  with  military  or  naval  equip- 
ments. The  domestic  and  ordinary  purposes  to  which  it 
is  applied,  create  a  consumption  of  that  article,  in  a  much 
greater  and  more  extensive  degree  than  any  warlike  pur- 
poses. 

If  its  destination  might  be  permitted  to  mingle  in  the 
circumstances  justifjring  the  condemnation,  and  it  had  been 
intercepted  on  its  way  to  a  port  in  which  hostile 
'preparations  in  navy  yards,  or  founderies  of  cannon  [*I79] 
were  carried  on,  these  considerations  would  in  this  ' 
question,  operate  against  the  condemnation ;  for  it  is  express- 
ly admitted,  that  there  was  no  establishment  of  the  latter  de- 
scription in  the  West  Indies,  and  the  case  is  silent  as  to  the 
former :  it  cannot,  therefore,  be  necessary  to  trace  the  leason- 
ing  on  this  subject. 

If  the  extension  given  to  the  principle  respeeting  naval  and 
military  stores,  as  laid  down  in  this  sentence,  is  correct,  it  is 
di£Bcult  to  determine  what  modification  of  wood  or  metals 
can  exempt  them  from  so  comprehensive  a  construction.  It 
appears  to  be  palpably  misapplied ;  it  is  an  arbitrary  and  un« 
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Ibonded  extensicm ;  as  such  it  ought  to  be  disregarded,  as 
affecting  the  rights  of  neutrals,  and  which  they  are  not  bound 
to  sanction  in  their  judicial  proceedings,  as  derogatory  from 
those  rights. 

The  policy  contains  a  warranty)  that  the  subject  insured 
shall  be  free  from  any  charge,  damage,  or  loss,  which  may 
arise  in  consequence  of  any  seizure  or  detention,  /or  cr  on 
aceouni  of  any  iUicii  or  prchibUed  trader  or  trade  in  artu 
cles  contraband  of  war. 

This  warranty  is  precisely  to  the  point  on  which  the  loss 
happened.  The  condemnation  was  expressly  on  the  ground 
that  the  articles  condemned  were  contraband  of  v>ar.  But 
the  insured  had  stipulated  by  their  warranty,  that  all  seizures 
for  or  on  aceouni  of  any  iUicU  or  prohibUod  trade^  should 
not  affect  the  insurers.(&) 

pn  this  point,  respecting  the  warranty,  I  therefore  concur 
with  the  general  result,  deduced  by  the  rest  of  the  court  from 
the  case,  that  the  defendants  ought  to  ha^e  judgment. 

Judgment  for  the  defendants.(c) 


[•180]    •Vos  AND  Grates  against  The  United  Insu- 
rance C0MPAMY.(a) 

A  Teasel  was  inaured  Arom  New  York  to  Amaterdam,  and  at  the  time  of  her 
iailiag  ffom  NeW  York,  it  waa  not  known  that  the  Tezel  was  blockaded 
by  the  Britlah.  The  maatef ,  during  the  Toyage,  pat  into  CmzhaTen,  and 
waa  there  informed  that  Anaterdam  waa  Moekaded ;  hat  aappoaingthat  he 
should  not  be  eaptared  for  the  firH  attempt*  sailed  from  Cmzfaavea  with 
the  intention  of  entering  Amaterdam,  knowing  it  to  be  blockaded ;  and  on 
hia  Way  the  Teasel  waa  eaptared  by  a  Britiah  cniiaer  and  condemned ;  it 

•  waa  held,  that  aailing  from  CmzhaTen  with  the  knowledge  of  the  block- 
ade, and  with  the  intention  to  go  to  Amatenba,  wm,  prima  facie,  oTidence 


(i)  Sea  note  to  Ihlamgiu  t.  The  United  Ine,  Co.  aicpti,  toI.  1,  p.  913. 
(e)  Thia  ja^gmeiit  waa  aftorwaids,  (180%)  BavMwd  in  the  Court  of  Enon. 

See  tn/ra,  p.  487. 
(a)  ReTvraed  in  error ;  jee  I  Cainea'  Caa.  in  Err.  tU.  infra,  p.  469. 
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of  an  attempt  to  enter  a  Uoekaded  port ;  and  that  each  an  attempt  was  a 
breach  of  the  warranty  of  neatrality,  and  the  insurerp,  therefore,  not  liaUe 
on  the  policy. 

This  was  an  action  on  a  policy  of  institrance  on  goods,  on 
board  of  the  American  brig,  the  Columbia,  from  New  York  to 
Amsterdam,  dated  the  21st  of  June,  1798,  at  a  premium  of 
17J  per  cent 

The  cause  was  tried  on  the  a6th  of  March,  1800,  at  the 
New  York  circuit ;  and  a  verdict  was  taken  for  the  plaintiffs, 
snbject  to  the  opinion  of  the  court,  on  the  following  case, 
which  it  was  agreed  might  be  changed  into  a  special  verdict, 
by  either  party. 

The  property  was  warranted  American.  It  was  also  war- 
ranted that  no  loss  should  arise  to  the  defendants  by  capture* 
seizure,  or  detention  in  the  port  of  Amsterdam,  the  Texel,  or 
the  Tlie. 

The  assured,  for  an  additional  premium  of  two  and  a  half 
per  cent  had  liberty,  by  a  memorandum  at  the  foot  of  the 
policy,  to  touch  and  trade  at  Hamburgh.  This  permission 
was  granted  in  consequence  of  the  following  letters  from  the 
plaintifl^  to  the  defendants. 

"  N&iD  York,  June  25th,  1798. 
"  The  cargo  of  the  brig  Columbia,  Benjamin  Weeks,  mas- 
ter, being  insured  at  the  New  York  Insurance  Company,  at 
and  from  hence  to  Amsterdam,  on  the  14th  instant,  and  the 
accounts  daily  arriving  rendering  motives  of  precaution  ex- 
tremely necessary ;  we,  therefore,  propose  to  order  the  vessel 
to  tonch  at  Hamburgh  for  orders,  (which  may  be  done  with- 
out delay,  as  she  is  to  go  north  about,)  provided  you  will 
permit  it  in  the  policy,  without  any  additional  premium ; 
and  should  our  friends  advise  that  it  would  be  dan- 
gerous to  proceed  to  ^Amsterdam,  in  that  case  the  [*181] 
risk  should  end  at  Hamburgh." 

At  the  foot  of  this  letter  the  president  of  the  company 
made  this  memorandum:  ''Two  and  a  half  per  cent  addi- 
tional premium  for  leave  to  call  at  Hamburgh,  to  be  returned 
in  case  the  risk  shall  end  there." 
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«  JVw  York,  June  Wth,  1798. 

<'0q  being  informed  that  the  Texel  was  blockaded  by  the 
English,  and  a  ship  from  Philadelphia,  bound  to  Amsterdam, 
had  actually  been  sent  to  Tarmoulb,  we  applied  to  you  yes- 
terday to  6btain  leave  for  the  brig  Columbia  to  touch  at 
Hamburgh  for  orders.  From  this  circumstance  we  conceiT- 
ed  it  highly  interesting  to  the  office  to  grant  the  permission, 
without  the  cha^  of  an  additiomd  premium.  At  any  rate, 
we  would  rather  have  the  vessel  proceed  on,  as  the  policy 
now  stands,  than  to  augment  the  premium ;  for  the  circum- 
stance of  the  blockade  was  unknown  to  us  at  the  date  the 
insurance  was  effected ;  and  it  is  probable,  it  may  be  with- 
drawn by  the  time  the  vessel  reaches  Amsterdam." 

The  Columbia  was  an  American  brig,  and  the  property 
insured  was  also  American* 

.The  Columbia  sailed  from  New  York  about  the  1st  of  July, 
1798,  on  the  voyage  insured.  She  arrived  at  Cruxhaven, 
on  her  way  to  Hamburgh,  in  August  following.  Three  or 
four  days  thereafter,  she  sailed  from  Cruxhaven  for  Amster- 
dam. The  day  she  left  Cruxhaven,  she  was  captured  by  a 
British  sloop  of  war,  called  the  Ranger,  and  carried  into 
Yarmouth. 

The  mate  of  the  brig  testified,  <<  That  it  was  generally  un- 
derstood among  the  Americans,  at  Cruxhaven,  at  the  time 
the  Columbia  sailed  from  thence,  that  Amsterdam  was  con- 
sidered as  a  blockaded  port ;  and  it  was  so  under- 
[*182]  stood  by  'himself  and  the  captain  of  the  brig ;  that 
the  Ranger,  upon  falling  in  with  the  said  brig,  im- 
mediately seiased  her,  as  being  bound  to  a  blockaded  port ; 
and  also  on  the  pretext  of  her  having  Dutch  property  on 
board. 

'<  That  it  was  also  generally  understood  by  the  Americans 
at  Cruxhaven,  at  the  time  of  the  brig's  leaving  it,  and  it  was 
so  understood  by  him  and  the  captain,  that  it  was  the  prac- 
tice of  British  cruisers  to  stop  vessels  bound  to  Amsterdam, 
and  send  them  back  without  seizing  them ;  and  only  to  seize, 
in  case  of  a  second  attempt  to  enter  Amsterdam,  and  under 
this  idea  the  captain  sailed  for  Amsterdam." 
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The  brig  and  cargo  were  libelled  in  the  high  court  of  ad- 
miralty in  England,  and  both  condemned  for  the  captain's 
attempting  to  go  to  a  blockaded  port. 

Sir  William  Scott,  judge  of  the  court|  pronounced  the  fol- 
lowing sentence  :(a) 

"  There  is  pretty  clear  proof  of  neutral  property  in  this 
caaoy  both  of  the  ship  and  cargo ;  but  the  vessel  was  taken 
aUempting  to  break  a  blockade.  It  is  unnecessary  for  me  to 
obserTO,  that  there  is  no  rule  of  the  law  of  nations  more  es- 
tablished than  this,  that  the  breach  of  a  blockade  subjects  the 
property  so  employed  to  confiscation.  Among  all  the  con- 
tradictory positions  that  have  been  advanced  on  the  law  of 
nations,  this  principle  has  never  been  disputed.  It  is  to  be 
found  in  all  books  of  law,  and  in  all  treaties.  Every  man 
knows  it.  The  subjects  of  all  states  know  it,  as  it  is  univer- 
sally acknowledged  by  all  governments  which  possess  cuiy 
degree  of  civil  knowledge, 

"  This  vessel  comes  from  America,  and,  as  it  appears,  with 
innocent  intentions  on  the  part  of  the  American  owners,  for 
it  was  not  known  at  that  time  in  America,  that  Amsterdam 
was  in  a  state  of  investment ;  and  therefore  there  is  no  proof 
immediately  affecting  the  owners.  But  a  person 
may  be  penally  affected  by  the  misconduct  *of  his  [*183] 
agents,  as  well  as  by  his  own  acts ;  and  if  he  dele- 
gates general  powers  to  others,  and  they  misuse  their  trust, 
his  remedy  must  be  against  them.  The  master  was,  by  his 
instructions,  to  go  north  about  to  Cruxhaven.  This  precau- 
tion is,  perhaps,  liable  to  some  unfavorable  interpretation. 
The  counsel  for  the  claimant  have  endeavored  to  interpret  it 
to  their  advantage,  but  at  the  best  it  can  be  but  a  matter  of 
indifference.  When  he  arrived  at  Cruxhaven,  he  was  to  go 
immediately  to  Hamburgh,  and  to  put  himself  under  the  di- 
rection of  Messrs.  Boue  and  Company.  They  therefore 
were  to  have  the  entire  dominion  over  the  ship  and  cargo. 

(c)  See  1  Robw  Adm.  Rep.  154.  The  ease  waa  heard  in  Uie  high  court  of 
appeab  the  12th  August,  ISOI,  and  the  seuteace  of  the  court  beloir  was 
aflirmed. 
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It  appears,  howerer,  they  conespooded  with  persons  at  Am* 
sterdam,  to  whom  farther  confidential  instructions  had  been 
giyen  by  the  owners ;  and  these  orders  are  found  in  a  letter 
from  Messrs.  Yos  and  Graves,  of  New  York,  to  Bone  and  Com* 
pany,  informing  them,  that  the  Columbia  was  intended  for 
Amsterdam,  consigned  to  the  house  of  Crommelin,  to  whom 
Boue  and  Company  are  directed  to  send  the  vessel,  ^  if  the 
winds  should  continue  unsteady,  and  keep  the  English  cruisers 
off  the  Dutch  coast.*  If  not,  they  were  to  unload  the  cargo, 
and  forward  it,  by  the  interior  navigation,  to  Amsterdam. 
Boue  and  Company  accordingly  directed  the  master  ^  to  pro* 
ceed  to  Amsterdam,  if  the  winds  should  be  such  as  to  keep 
the  English  at  a  distance.'  There  is  also  a  letter  from  the 
master  to  Boue  from  Cru^haven,  in  which  he  says, '  Amster* 
dam  is  blockaded.' 

*^  We  have  this  fact,  then,  that  when  the  master  sailed  from 
Cruxhaven,  the  blockade  was  perfectly  well  known  both  to 
him  and  the  consignees ;  but  their  design  was  to  seize  the 
opportunity  of  entering  whilst  the  winds  kept  the  blockading 
force  at  a  distance.  Under  these  circumstances,  I  have  no 
hesitation  in  saying,  that  the  blockade  was  broken* 
[*184]  The  blockade  was  to  be  'considered  as  legally  exist- 
ing, although  the  winds  did  occasionally  blow  off 
the  blockading  squadron.  It  was  an  accidental  change 
which  must  take  place  in  every  blockade,  but  the  blockade 
is  not  therefore  suspended*  The  contrary  is  laid  down  in 
all  books  of  authority ;  and  the  law  considers  an  attempt  to 
take  advantage  of  such  an  accidental  removal,  as  an  attempt 
to  break  the  blockade,  and  as  a  mere  fraud. 

But  it  has  been  said,  that  by  the  American  treaty  there 
must  be  a  previous  warnins^.  Certainly,  where  the  vessels 
sail  without  a  knowledge  of  the  blockade,  a  notice  is  necessa- 
ry ;  but  if  you  can  affect  them  with  the  knowledge  of  that 
fact,  a  warning  then  becomes  an  idle  ceremony,  of  no  use, 
and  therefore  not  to  be  required.  The  master,  the  con- 
signees, and  all  persons  intrusted  with  the  management  of 
the  vessel,  appear  to  have  been  sufficiently  informed  of  this 


ALBANY,  JANUARY,  180L  184 

*^  Vo6  and  Graves  ▼.  The  United  Insarance  Company^ 

r 

blockade,  aad  therefore  they  are  not  in  the  situation  which 
the  treaty  supposes. 

<<  It  is  said  also,  that  the  vessel  had  not  arrived ;  that  the 
offence  was  not  actually  committed,  but  rested  in  intention 
only.  On  this  point  1  am  clearly  of  opinion,  that  the  sailing 
witfai,  an  intention  of  evading  the  blockade  of  the  Texel,  waA 
b^itining  to  execute  that  intention,  and  is  an  overt  act  con* 
stituting  the  offence.  From  that  moment  the  blockade  is 
fraudulently  invaded.  I  must,  therefore,  on  full  conviction, 
pronounce  that  a  breach  of  blockade  has  been  committed  in 
this  case ;  that  the  act  of  the  master  will  affect  the  owner  to 
the  extent  of  the  whole  of  his  property  concerned  in  the 
transaction.  The  ship  and  cargo  belong,  in  this  ca3e,  to  the 
same  individuals,  and  therefore  they  must  be  both  involved 
in  the  sentence  of  condemnation." 

It  was  admitted,  that  at  the  date  of  the  policy,  to  wit,  on 
the  21st  June,  179S,  neither  party  knew  of  the  Texel's  being 
blockaded. 

•On  receiving  the  news  of  the  capture,  the  assu-  ['ISSJ 
red  duly  abandoned  to  the  defendants. 

JRai>cliff,  J.  This  was  the  case  of  a  policy  on  goods  on 
board  of  the  American  brig,  the  Columbia,  from  New  York 
to  Amsterdami  with  liberty  to  touch  and  trade  at  Hamburgh. 
The  property  was  warranted  to  be  American,  or  neutral. 
The  vessel  sailed  from  New  York,  and  arrived  at  Cruxha* 
ven,  on  her  way  to  Hamburgh,  and  soon  after  sailed  from 
thence  for  Amsterdam.  She  was  captured,  the  day  she  sail- 
ed,  from  Gruxhaven,  by  a  British  sloop  of  war,  carried  to 
Yarmouth,  and  libelled  in  the  English  court  of  admiralty, 
and,  with  her  cargo,  was  condemned  for  attempting  to  enter 
a  blockaded  port. 

On  the  21st  of  June,  1798,  the  date  of  the  policy,  neither 
party  knew  of  the  investment  of  Amsterdam ;  and  this  ex- 
cludes the  idea,  that  by  any  special  agreement  or  understand- 
ing, the  insurance  could  have  been  meant  to  extend  to  any 
peril,  for  breach  of  the  particylar  blockade  in  question,  if  any 
existed, 

1.  It  is  a  settled  rule,  that  the  insured,  in  order  to  comply 
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with  his  warraDty,  must  not  only  maintain  the  property  to 
be  neutral,  but  so  conduct  himself,  towards  the  belligerent 
parties,  as  not  to  forfeit  his  neutrality.  He  must  pursue  the 
conduct,  and  preserve  the  character,  of  a  neutral.  This  be- 
ing the  import  of  the  warranty,  and  the  condemnation  be- 
ing founded  on  a  breach  of  neutrality,  it  operates  to  preclude 
the  plaintiffs,  on  the  principles  adopted  with  regard  to  the 
effect  of  foreign  sentences,  in  the  case  of  Vandenheftn^el  ▼. 
The  United  Insurance  Company^  from  any  recovery  oa 
the  policy.(a) 

2.  In  the  present  case,  the  plaintiffs,  before  the  vessel  sail- 
ed from  New  York,  to  wit,  on  the  27th  of  June,  in  consider- 
ation of  law,  had  notice  of  the  blockade.  This  ap- 
[*186]  pears  by  their  letter  to  thedefendant  of  that  date.  *A1 
though  the  information  was  not  then  certain,  it  was 
sufficient  to  excite  serious  apprehensions,  and  to  put  them 
on  their  guard,  which,  in  judgment  of  law,  is  deemed  com- 
petent notice.  (1  Atk.  490 ;  2  Fonb.  166.)  The  captain, 
however,  before  he  sailed  from  Gruzhaven,  had  actual  no- 
tice of  the  blockade ;  and  there  can  be  no  doubt  but  the 
plaintiffs  are  liable  for  his  acts.  He  sailed  with  the  professed 
intent  to  evade  it,  if  an  opportunity  should  offer,  but  under 
an  idea  that,  by  the  treaty  of  1794,  he  was  entitled  to  notice 
to  desist,  and  to  be  sent  back  on  the  first  attempt.  The  pro- 
vision in  the  treaty,  on  this  subject,  it  is  obvious,  cannot  ap- 
ply to  a  case,  where  the  party  already  possesses  the  requisite 
information.  This  is  the  rule  in  all  cases  uriiere  the  party  is 
to  be  aflfected  by  notice. 

But  it  is  objected,  that  Ae  captain  was  not  in  the  act  of 
breaking  the  blockade ;  that  it  existed  merely  in  inteniion^ 
and  he  was,  therefore,  not  liable  to  seizure.  If  this  idea  be 
correct,  then  no  such  capture  can  be  lawful,  until  the  line  of 
blockade  be  actually  invaded.  The  resolution  may  be 
formed  and  acted  upon ;  and  no  progress  in  ihe  execution  of 
it  can  be  stopped,  or  prevented,  till  the  breach  he  made.    A 

(c)  See  notes  (6)  to  FamMUuMl  v.  The  UnUed  Int.  Co.  mtpra,  144, 168 ; 
■ee  alio  8.  C.  infra,  451. 
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constractioD  so  forced  and  limited,  appears  to  me  inconsis- 
tent'with  an  effectual  exercise  of  the  right.  It  may  be  diffi- 
colt  to  define  its  precise  extent,  bat  it  is  more  reasonable  to 
adopt  the  rule,  that  the  besiegers  are  entitled  to  take  preven- 
twe  measoies,  and  that  when  the  resolution  to  break  a  block- 
ade is  formed  and  begw%  to  he  executed,  within  a  reasonable 
distance,  so  as  to  render  it  practicable,  the  offisnce  is  incurred 
and  the  party  liable  to  seizure.  Such  was  the  case  in  the 
present  instance. 

From  the  testimony  of  the  mate,  as  well  as  from  the  sen- 
tence, it  appears,  that  an  actual  blockade  was  understood,  at 
the  time,  to  exist  As  a  fact,  it  seems  not  to  have  been 
questioned.  But  the  particular  situation  of  *the  [*187J 
blockacBng  force  does  not  appear,  nor  do  I  think  it 
material.  Although  the  party  may  have  intended  to  avail 
himself  of  an  ciecidefUiU  interruption,  occasioned  by  winds 
or  tempests,  this  intent  will  not  excuse  him ;  for  such  inter- 
ruption cannot  be  considered  as  destroying  the  existence  of 
the  blockade.  At  least,  if  he  attempts  to  enter^  under  such 
oiicumstances,  it  is  cU  hie  peril,  and  he  subjects  himself  to 
the  hazard  of  seizure  and  confiecaiion.  I  think  the  reason- 
ing of  Sir  William  Scott,  whose  opinion  is  contained  in  the 
sentence,  annexed  to  the  case,  is  satisfactory,  and  that  the 
sentence  on  the  merits  was  right ;  and,  of  course,  that  the 
plaintiffs,  having  forfeited  their  neutrality,  ought  not  to  re- 
oover,  admitting  the  sentence  te  be  open  to  investigation. 

It  may  be  proper  to  add,  that  the  plaintiff  here  is  not  en- 
titled to  the  premnim,  because  the  risk  had  actually  com- 
menced, and  the  warranty  was  forfeited  by  a  sul^equent 
breach  of  neutrality. 

Kent,  J.    On  the  facte  in  this  case,  two  questions  arise : 

1.  Will  a  volontery  attempt  by  the  captein  to  break  a 
blockade  be  sufficient  to  destroy  the  right  of  recovery  on  the 
policy? 

2.  If  it  will,  is  there  the  requisite  evidence  in  this  case  of 
that  attempt? 

In  answer  to  the  first  question,  I  am  of  opinion,  that  such 
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an  attempt  takes  away  from  the  assured  his  right  to  recover ; 
for  he  can  never  be  allowed  to  indemnify  himself  upon  an  in- 
nocent party,  from  the  consequences  of  his  own  want  of  skill, 
or  from  his  negligence  or  folly.  The  act  of  the  master  must 
be  referred  to  his  principal,  who  appoints  him ;  and  when- 
ever a  loss  happens  through  the  master's  fault,  unless  that 
fault  amounts  to  barratry,  the  owner,  and  not  the  insurer, 
must  bear  it  It  is  a  fault  in  the  master,  to  occasion 
[*188]  a  loss  of  property,  from  *his  carelessness  or  want  of 
competent  skill ;  and  much  more  is  it  the  case,  if  he 
wilfully  occasion  that  loss,  as  by  resisting  search,  breaking 
a  blockade,  &c.  He  is  charged  with  a  discreet  and  faithful 
execution  of  his  trust,  and  it  is  against  his  duty  to  expose 
the  property  unnecessarily  to.risk,  either  from  natural  perils, 
or  from  perils  arising  from  the  violation  of  his  neutrality.  It 
is  a  point  not  to  be  disputed,  that  an  attempt  knowingly  to 
break  a  blockade,  is  a  violation  of  neutral  duty,  and  occa- 
sions a  forfeiture  of  the  property ;  and  it  cannot  be  supposed, 
imless  it  be  so  expressed,  that  the  insurer  takes  upon  himself 
such  risk.  The  risk  of  fault  in  the  master  (barratry  except- 
ed) is  not  a  risk  enumerated  in  the  policy ;  and  it  would  be 
very  unreasonable,  that  the  insurer  should  be  holden  beyond 
bis  express  undertaking,  for  the  fault  or  folly  of  the  master, 
whom  the  insured  selects  and  controls.  (Millar,  136-144, 
179-188.    2  Valin,  77,  79,  161,  660.) 

In  answer  to  the  second  question,  I  have  no  doubt  in  con- 
cluding, that  there  is  sufficient  evidence  in  the  case,  of  a  wil- 
ful attempt  by  the  captain  to  break  the  blockade  of  Amstn- 
dam.  This  evidence  results  from  the  condemnation  in  the 
British  court  of  admiralty ;  and  for  the  conclusive  effect  of 
that  sentence,  1  refer  to  my  opinion  in  the  cases  of  Vanden- 
heuvel  v.  The  United  Insurance  Company,  and  Vanden- 
heuvel  V.  Church,{a)  There  is  also  sufficient  evidence, 
without  resorting  to  the  sentence.  When  the  captain  left 
Gruxhaven,  he  sailed  xoUh  the  understanding  that  Amster- 

(a)  See  notes  (6)  to  Vandenheuiml  v.  TJU  Unittd  Itu*  Co.  nipra,144»  168. 
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dam  was  a  blockaded  port ;  and  he  sailed  also  under  the 
idea,  that  if  he  should  meet  with  a  British  cruiser  in  his  at- 
tempt to  enter  Amsterdam,  he  would,  for  the  first  attempt, 
be  sent  back,  and  not  seized.  This  appears  by  the  testimo- 
ny of  the  mate,  and  it  is  sufficient  to  establish  the  fact  of  the 
blockade,  as  against  the  plaintiffs,  it  being  the  admission  of 
their  agent,  until  they  repel  it  by  direct  proof  to  the 
contrary.  But  there  is  no  such  contrary  'testimony  [*189] 
in  the  case.  It  would  seem,  indeed,  to  be  implied, 
from  some  of  the  observations  of  Sir  William  Scott,  which 
are  thrown  into  the  case,  that  winds  had  occasionally  bloum 
of,  or  kept  at  a  distance^  the  blockading  squadron :  but  at 
what  precise  time,  or  to  what  precise  distance,  does  not  ap- 
pear. We  do  not  know,  except  by  necessary  deduction  from 
the  testimony  of  the  mate,  what  was  the  actual  state  of  the 
blockade,  or  bow  far  the  British  cruisers  were  at  the  time  in 
a  situation  to  preserve  it.  Nor  do  we  know  the  situation 
the  vessel  was  in,  or  her  proximity  to  Amsterdam,  when  she 
was  captured.  The  mate  inform  us  only,  that  the  master 
understood,  when  he  sailed  from  Cruxhaven,  that  Amster- 
dam was  blockaded  ;  that  he  sailed  with  an  intent  to  attempt 
to  enter  it,  and  with  the  understanding  that  for  his  first  at- 
tempt he  would  only  be  sent  back,  and  that  he  was  captured 
the  day  he  sailed.  How  near  he  had  approached  the  coast 
of  the  Ylie  and  Texel,  we  do  not  know.  He  might  have 
reached  the  coast,  for  it  is  within  the  reach  of  a  day's  sale. 
Every  reasonable  conclusion  that  the  admissions  of  the  mate 
will  warrant,  is,  however,  to  be  drawn  against  the  plaintiffs, 
so  long  as  they  furnish  no  other  proof  to  repel  those  ad- 
missions. 

My  opinion  accordingly  is,  that  the  existence  of  the  block- 
ade, the  wilful  attempt  of  the  master  to  break  it,  his  capture 
while  executing  that  attempt,  and  at  no  great  distance  from, 
if  not  in  the  neighborhood  of  the  blockading  port,  are  all  ne- 
cessarily to  be  inferred  from  the  case,  and  that  judgment 
ought,  therefore,  to  be  given  for  the  defendants. 

Benson,  J,  was  of  the  same  opinion. 
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Lewis,  J.  was  absent. 
[*190]  *LAN8iNOy  Ch.  J.  I  must  differ  in  opinion  from- 
the  rest  of  the  court  The  view  in  which  I  have 
considered  this  subject  has  led  me  to  conclude,  that  the 
blockade,  from  the  circumstances  stated  in  the  case,  constitu- 
ted one  of  those  risks  intended  to  be  insured  i^ainst  by  the 
policy,  it  not  being  in  contemplation  of  the  parties,  at  the 
time  the  insurance  was  made,  to  break  the  blockade;  hence 
the  blockade  may  well  be  taken  as  an  event  calculated  to  de- 
feat the  voyage)  occurring  since  its  cammeneemetUf  and 
which  would  not  justify  the  captain  to  divert  his  vessd 
firom  the  port  of  destination,  on  the  information  that  a  block- 
ade existed. 

The  British  treaty  provides,  that  a  vessel  which  sails  for 
a  blockaded  port,  without  knowing  of  the  blockade,  shall  be 
turned  away  from  such  port ;  but  she  shall  not  be  detained, 
&c.  unless,  after  notice,  she  shall  again  attempt  to  enter. 
'  The  expression  appears  to  me  only  to  apply  to  the  incep- 
tion of  the  voyage.  The  knowledge  of  blockade  must  exist 
before  her  leaving  her  port  of  departure.  If  acquired,  in  any 
stage  of  the  voyage,  after  its  commencement,  the  captain  is 
not,  in  my  opinion,  obliged  to  take  notice  of  it,  before  an  at- 
tempt to  enter.     / 

The  vessel's  touching  at  Cruxhoven  was  merely  in  the 
continuation  of  the  voyage ;  and  hence  she  was  entitled  to 
prosecute  her  voyage,  as  if  continued  without  touching  at 
Cruxhaven ;  and  if  the  British  courts  have  considered  the 
beginning  of  the  vo3rage  as  from  Cruxhaven,  so  far  as  it  re- 
spects the  question  between  the  parties,  the  ship  was  entitled 
to  be  turned  away  without  seizure,  and  only  subject  to  con- 
demnation, in  case  of  a  second  attempt,  whatever  might  be 
the  construction  of  the  admiralty,  on  general  principles,  as 
applied  to  it. 
The  question  is,  was  the  voyage  in  its  commencement, 
contrary  to  the  law  of  nations  ?    Was  this  an  illegol 
[•191]    •voyage  ?    The  touching  at  Cruxhaven  was  provid- 
ed for  by  the  policy.    It  was  a  risk  the  insurer  had 
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undertaken,  and  be  must  sabmit  to  the  loss ;  as  in  a  ease  of 
a  war  breaking  oat  in  the  conrse  of  a  voyage. 

Judgment  for  the  defendants.(a)(6) 

(a)  BotMe  S*.  C.  in  the  Coort  of  Erron,  1  Cainee*  Cas.  in  Err.  vii. 

(6)  For  the  definitions  of  a  blockade  conralt  the  opinion  of  Sir  William 
Scott  in  Th€  Vnw  JudUh,  1  Rob.  150 ;  aee  The  Byfield,  1  Edw.  188 ;  alM)  1 
PhiU.  on  Ins.  393 ;  and  1  Dner  on  Ins.  647»  §  94.  Mr.  Oner's  definition  seems 
on  the  whole  to  be  the  most  accurate.  See  also  1  Kent's  Comm.  145 ;  Byn< 
kenhoek,  Q.  J.  Pub.  b.  1,  c.  4,  §  11 ;  Daponceau's  Trans.  82. 

To  make  a  blockade  effective  there  should  be  a  competent  force  to  support  iti 
Mr.  Kinf's  Letter  to  Lord  GrenvUle,  May  S3d,  1799.    Mr.  ManhaU's  Letter 

0  Mr.  King,  Sept  dOth,  1799.  Mr.  Madison's  Letter  to  Mr.  Pinckney,IOot 
35th,  1801 .  Letter  of  the  SecreUiy  of  the  Navy  to  Commodore  Preble,  Feb. 
4th,  1804.  Mr.  Pinckney's  Letter  to  Lord  Wellesley,  Jan.  14th,  1811.  In  the 
convention  between  Great  Britain  anjl  Rnssia,  on  the  37th  June,  1801,  a  block* 
aded  port  was  declaredlo  be,  '*  that  where  then  is,  by  the  disposition  of  the  pow- 
er which  attaoks  it  with  ships  stationary,  or  suflkiently  near,  an  evident  dan- 
ger in  entering."  The  definition  in  the  treaty  of  eommeroe  between  the  United 
States  and  Chili,  in  May,  1833,  art  15«  and  the  Pem-BoUvtan  Confederatioii 
in  May,  1838,  art  14,  of  a  besieged  or  blockaded  place,  is,  "  one  actually  at- 
tacked  by  a  belligerent  force,  capable  of  preventing  the  entry  of  the  neutral" 
The  B€t$ey,  1  Rob.  93;  WtUimnsT.  Smith,  9  Caines,  1 ;  ttadd^Y,  UmUd 
Jm.  Co.  7  Johns.  38  ;  The  Hnrickand  Mmrw,  1  Reb.  146;  TAc  Frtdtriek 
Molkef  1  Rob.  86 ;  The  Merewhu,  1  Rob.  83;  Jonmal  of  Congtem,  toL  7, 
p.  341,  Dec  4th,  1781.    1  Kent's  Comm.  5th  ed.  145 ;    1  PhiU.  on  Im.  393  ; 

1  Doer  on  Ins.  648.  But  where  snch  force  is  safficient,a  temporary  removal 
of  the  blockading  squadron  by  stiess  of  weather,  does  not  operate  as  a  suspen- 
sion; The  Frederick  JCbtts,  1  Rob.  73 ;  The  CoZiimM,  1  Rob.  130 ;  The 
Jt^row  Maria  Sekroeder,  3  Rob.  155 ;  The  Hoffiuing,  6  Rob.  116, 117 ; 
The  Triheten,  6  Rob.  65 ;  though  it  will  excuse  a  neutral  who  is  acting  in 
good  faith  and  without  notice ;  RadcMff  ▼.  The  United  Ine,  Co.  7  Johns.  54 ; 
for  bseaeh  of  blockade  is  regarded  as  a  criminal  offence  and  the  faitentien  must 
eoocnr  with  the  act  See  1  Dner  on  Ins.  668,  et  oeq»  If  however  the  removal 
be  caused  by  the  superior  force  of  an  enemy,  WUUame  ▼.  Smith,  3  Caines,  1 ; 
Letter  of  the  Secretary  of  Stete  to  Mc  King,  Sept  30, 1799 ;  711s  Triheten, 
mt  tup. ;  The  Hoffimng,  id. ;  or  if  a  part  of  the  blockading  force  be  ordered 
away  on  a  difisrent  service,  so  that  a  competent  force  be  not  left  to  make  the 
blockade  eifiMtive  ;  Tic  Nmtey,  1  Act  Ap.  Ca.  57 ;  it  is  broken  up.  Bi* 
the  blockade  is  not  relaxed,  where  some  of  the  ships  are  employed  in  chasing 
sui^ieious  tcsssIs^  that  had  ^ipmaohed  the  pert,  although  their  absence  may 
leave  some  of  the  passes  of  pommnnication  unguarded  and  open ;  for  the  ser- 
vios  in  which  these  ships  are  engaged*  is  a  necessary  part  of  that  to  which 
they  were  appointed,  and  their  absence,  like  that  prodnoed  by  a  stress  «f 
weather,  is  justly  regarded  as  anoidsirtnl  and  tempovary.  The  Bagle,  1  Act. 
Ap.  Ca.  68.    The  blockade  as  far  as  pomiUe  most  be  pNserred  by  the  block- 
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ading  force  so  aj  uniformily  to  exclude  veaseLi,  and  therefore  if  it  be  relaxed 
and  some  vessels  be  permitted  to  pass,  others  have  a  right  to  infer  tliat  the 
blockade  is  raised.  The  Rolla,  6  Rob.  72 ;  1  Phill.  on  Ins  393.  The  viola- 
tion of  a  blockade  being  as  before  remarked,  a  criminal  act,  it  must  depend 
upon  the  intention  of  the  party  to  commit  the  offence.  Whether  he  had 
knowledge  of  the  existence  of  the  blockade  is  therefore  an  easential  question  in 
the  consideration  of  this  subject.  Knowledge  is  either  shown  by  direct  or  by 
presamptive  evidence,  and  if  by  the  latter  the  presumption  may  be  either  of 
fact  or  of  law.  Of  the  former  it  is  not  necessary  to  speak ;  of  the  latter,  how- 
ever, it  may  be  observed, 

1.  It  is  the  better  opinion  that  a  notice  of  blockade  by  a  blockading  to  a 
neutral  state,  will  after  a  sufficient  lapse  of  time  for  the  latter  to  notify  its 
citizens  or  subjects  of  the  fact,  be  an  absolute  and  irresistible  presumption 
against  them;  1  Dneron  Ins.  658-660,  691-69B ;  1  Kent's Comm.  5th  ed. 
147-151 ;  opinion  of  Sir  William  Scott  in  The  Neptunua  Hempel,  2  Rob. 
110 ;  The  Adelaide,  id.  Ill,  note ;  The  Vroto  Johanna,  id.  109  ;  The  Jonge 
Petronella,  id.  131  ;  The  Nereide,  9  Cranch,  440.  But  this  doctrine  is  as- 
sailed  by  Mr.  Wheaton  iu  a  note  to  the  case  of  Olivera  v.  The  Union  In$, 
Co.  3  Wheaton,  196,  who  argues  that  the  government  and  courts  of  the 
United  States  hav«,  among  other  doctrines,  constantly  maintained,  that  a 
mere  notification  to  a  neutral  minister  shall  not  be  relied  on  as  affecting  with 
knowledge  of  the  actual  existence  of  the  blockade,  either  his  government  or 
its  citizens,  and  that  a  vessel  cleared  or  bound  to  a  blocknded  port  shall  not 
be  considered  as  violating  in  any  manner  the  blockade,  unless  on  her  approach 
towards  such  port,  she  shall  have  been  previously  warned  not  to  enter  it ;  in 
other  words,  that  a  neutral  ship  has  in  all  cases  the  right  to  proceed  to  the  very 
station  of  the  blockading  force,  for  the  purpose  ascertaining  whether  the 
blockade  in  fact  exists,  and  is  never  guilty  of  an'  attempt  to  violate  the  block- 
ade, unless  she  disregards  the  warning  there  received  ;  and  cites  the  follow- 
ing authorities  in  support  of  his  position.  Williamo  v.  Smith,  2  Caines,  I. 
Voo.  V.  United  Jno,  Co.  1  Caines*  Cas.  in  Error,  vii.  Liotard  v.  Graves,  3  N. 
Y.  Term  Rep.  326.  Calhoun  v.  Jna,  Co.  of  Pennsylvania,  1  Binn.  293.  Fitz- 
oimmono  v.  Netopori  Ino.  Co.  4  Cranch,  185.  S perry  v.  Delaware  Ins.  Co.  3 
Wash.  C.  C.  R.  243.  King  v.  Same,  ibid.  300,  and  Radeliff.  United  Int. 
Co.  7  Johns.  38.  Mr.  Duer  however,  1  Dner  on  Ins.  691,  eC  oeq,  closely  ana- 
lyses  these  authorities  and  arrives  at  the  conclusion  stated  above.  Upon  the 
18th  section  of  the  treaty  of  1794,  between  Great  Britain  and  the  United 
States,  which  is  in  the  following  words :  "  And  whereas  it  frequently  happens, 
that  vessels  sail  for  a  port  or  place  belonging  to  an  enemy,  without  knowing 
that  the  same  is  either  besieged,  blockaded,  or  invested,  it  is  agreed,  that  every 
vessel  80  circumstanced,  may  be  turned  away  from  such  port  or  place,  but 
she  shall  not  be  detained,  nor  her  cargo,  if  not  contraband,  be  confiscated,  un- 
less, after  notice,  she  shall  again  attempt  to  enter,  but  she  shall  be  permitted 
to  go  to  any  other  port  or  place  she  may  think  proper  ;**  he  observes,  '<  The 
positions  of  the  learned  reporter  will  be  found  to  derive  as  little  support,  from 
any  decisions  of  the  American  courts,  that  are  justly  entitled  to  authority,  as 
from  the  conduct  of  the  American  government    In  the  case  of  William»  v. 
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Smithy  9  Gaines,  1,  the  blockade  bad  in  fact  been  raised  a  few'dajrf  before 
^e  Teawl  arriTed  off  the  port,  and  the  whole  extent,  of  the  decinon  was,  that 
there  most  be  an  actual  existing  blockade  to  render  it  unlawful  for  the  neu- 
tral to  enter ;  and  for  this  construction  of  the  general  language  of  the  court 
we  haTe  the  positive  authority  of  the  same  court  in  the  subsequent  case  of 
Raddifr.  United  /ns.  Co,  7  Johns.  S5."  Upon  the  decision  in  the  principal 
case  in  the  Court  of  Errors,  tn/ra,  469  ;  S.  C.  3  Caines*  Cas.  in  Err.  7,  and 
iMtard  ▼.  Graves,  3  Caines,  236,  he  remarks,  1  Duer  on  Ins.  69&-698,  fi.  <*The 
decision  in  these,  it  cannot  be  denied,  if  admitted  to  be  law,  would  sustain  the 
doctrine  of  the  learned  reporter  in  its  fullest  extent.  In  tho  first  of  these  the 
New  York  Court  of  Errors  decided  that  a  neutral  ship,  destined  to  a  blockaded 
port,  with  an  actual  knowledge  of  the  blockade,  and  an  express  intention  to 
Tiolate  it,  is  not  liable  to  capture  during  the  Toyage,  on  the  ground  that  until 
her  airival  at  the  very  entrance  of  the  blockaded  port,  there  can  be  no  at- 
tempt to  violate  the  blockade,  but  a  mere  intention.  To  this  reasoning  a  suf- 
ficient reply  will  be  found  in  the  text,  and  to  admit  its  force,  would  be  to  con- 
tradict all  the  decisions  both  in  England  and  in  the  United  States,  of  the 
courts  of  common  law,  as  well  as  of  the  admiralty,  in  which  a  voyage  is  held 
to  be  illegal  at  its  commencement,  by  reason  of  the  illegality  of  its  ultimate 
porpose.  As  this  decision  of  the  Court  of  Errors  was  on  a  question  that  ex- 
clusively belongs  to  the  law  of  nations,  it  is  not  to  be  considered  as  evidence, 
for  reasons  that  have  already  been  stated,  of  the  existing  law,  even  in  the 
State  of  New  York.  The  case  of  Lioiard  ▼.  Graves  m  a  mere  reiteration  of 
the  doctrine  in  Voe  v.  The  United  /iu«  Co,,  and  was  founded  on  the  authori- 
ty of  that  decision.  It  must  therefore  share  its  condemnation.  It  is  unneces- 
sary to  detain  the  reader  with  any  other  further  observations.  It  is  certain 
that  the  only  tribunal  in  the  United  States,  that  has  the  right  to  speak  with 
anthority  on  questions  of  this  nature,  the  Supreme  Court  of  the  United  States, 
has  never  maintained  any  doctrine,  at  all,  inconsistent  with  that  of  the  En- 
glish admiralty  which  I  have  adopted  in  the  text ;  but  that,  on  the  contrary, 
its  decisions,  so  far  as  they  have  gone,  entirely  coincide  with  those  of  Sir 
WiUiam  Scott.  I  conclude  with  referring  to  the  authority  of  Chancellor 
Kent,  a  reference  which  many  readers  may  be  disposed  to  think  might  super- 
sede of  itself  the  necessity  of  this  long  discussion.  He  expressly  says,  that  a 
notice  to  a  foreign  government,  is  a  notice  to  all  the  individuals  of  that  na- 
tion, and  they  are  not  permitted  to  aver  ignorance  of  it,  because  it  is  the  doty 
of  the  neutral  government  to  communicate  the  notice  to  their  people ;  and  he 
admits  the  rule  to  be  established,  that  where  a  neutral  ship  sails  for  a  blocka- 
ded port  with  a  knowledge  of  the  blockade,  actual  or  constructive,  and  an  in- 
tention to  violate  it,  the  offence  is  so  far  complete  as  to  authorize  her  immedi- 
ate capture — and  as  evidence  of  the  understanding  of  our  own  government  he 
refers  to  an  ordinance  of  Congress  of  1781,  which  goes  to  the  full  extent  ef 
the  English  rule,  by  making  it  lawful  to  take  and  condemn  all  vessels  of  all 
nations  destined  to  a  blockaded  port     1  Kent's  Com.  5lh  ed.  p.  147-151." 

3.  It  is  a  presumption  of  law  that  the  inhabitants  of  a  blockaded  port  know 
the  fact,  and  therefore  the  exit  of  a  vessel  with  a  cargo,  shipped  after  a  block- 
ade has  commenced,  unless  it  be  so  recent  as  to  have  been  probably  unknowq 
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when  she  niledi  ie  muuwwenble  evidence  of  an  intention  to  yiolate  it  Tie 
Pred^riek  Molk€,  1  Rob.  86.  Tke  Vnmw  Judith,  id.  150.  TAe  Addmdt^ 
in  mtiM,  9  Rob.  111.    The  Hmre,  I  Aet  Ap.  Ca.  261. 

3.  Mr.  Doer  thinks  that  it  may  be  safely  aeramed  at  the  general  mle,  that 
the  notoriety  of  the  fact  that  a  blockade  enats  at  a  port  when  a  Toyage  aa 
cooimenced,  that  a  knowledge  of  the  Uodude  wonld  render  illegal,  will  in  aU 
casea  raiee  a  preraroption  by  which  the  party  charged  with  the  o£fonoe  maybe 
joMly  concluded.  1  Duer  on  Int.  661,  refeiring  to  the  argument  of  Sir  William 
ScoU  in  The  Adelaide,  ut  ntp.  and  The  Calypeo,  9  Rob.  29a 

Aa  a  generel  rule  a  blockade  may  be  Tidated  by  an  attempt  to  enter  or  go  ool 
from  the  blockaded  porL  The  Prederiek  MMe,  1  Rob.  86.  «  The  attempt  is, 
in  the  jodgment  of  law,  an  actual  breach.  Nor  in  the  application  of  this  rule  is 
the  word  'attempt'  to  be  undentood  in  a  literal  or  narrow  sense.  It  is  not  con- 
fined to  the  conduct  of  the  ship  when  she  has  reached  the  very  month  of  the 
blockaded  port,  and  only  the  act  of  entrance  remains  to  complete  the  voyage. 
It  embraces  the  iHiole  voyage,  when  that  voyage  is  begun  with  a  knowledge 
of  the  biookade  and  an  attempt  to  violate  it.  The  offence,  in  such  cases, 
is  comi^ete  from  the  moment  that  the  vessel  quits  her  port  of  departure ;  and 
when  the  necessary  knowledge  is  fint  imparted,  during  the  voyage,  its  con- 
tinued prosecution  involves  the  crime  and  justifies  its  penalty.  It  is  true,  that 
the  propriety  of  considering  the  entire  voyage  as  a  continued  attempt  to  vio. 
late  the  blockade,  has  been  strongly  questioned ;  but  on  examination,  the 
doctrine  will  be  found  to  rest  on  the  firmest  grounds  of  reason  and  authority. 
Were  all  vessels,  destined  to  a  blockaded  port,  permitted  to  approach  the  en- 
trance of  the  harbor,  so  many  would  be  enabled  to  enter,  that  the  blockade 
would  soon  become  inefiectual.  Its  main  object,  that  of  distreming  the  /ene- 
my by  intercepting  his  necessary  or  usual  soppUes,  would  be  defeated,  and  to 
prevent  this,  the  mle  that  renders  the  vessels,  so  destined,  liable  to  capture 
during  the  voyage,  is  indispensable.  The  same  rule,  we  have  already  seen, 
prevails  in  all  analogous  cases  without  an  exception.  In  all  other  cases 
where  the  ultimate  purpose  of  the  voyage  is  unlawful,  it  renden  the  voyage 
illegal  at  its  inception ;  and  the  liabiiily  to  seizure  that  there  attaches,  con- 
tinues until  the  voyage  is  completed,  or  until  the  unlawful  purpose  has  been 
abandoned,  or  its  execution  is  no  longer  practicable.  It  would  be  a  strange 
anomaly,  if  a  voyage  to  a  blockaded  port,  with  the  intent  of  breaking  the 
blockade,  were  to  be  alone  exempt  from  the  application  of  this  general  rule, 
notwithstanding  the  contemplated  act  is  regarded  by  all  the  writers  on  public 
law  as  the  most  noxious  violation  of  neutral  doty,  and  therefore  fit  to  be  re- 
strained by  the  severest  penalty.  The  objection  that  during  the  ^yage  there 
is  no  substantive  offence,  but  a  mere  intention,  that  possibly  may  not  be  ex- 
ecuted, and  cannot,  therefore,  without  a  violation  of  principle,  be  justly  treat- 
ed as  a  crime,  equally  applies  to  all  the  cases  where  the  illegality  of  the  voy- 
age arises  solely  from  the  illegality  of  its  uncompleted  purpose,  and,  in  all, 
the  reply  that  is  given  is  equally  conclusive.  It  is  not  a  mere  intention  that 
the  law  punishes ;  but  the  commencement  of  the  voyage  Is  an  overt  act  in 
execution  of  the  unlawful  intent ;  an  act  by  which  the  execution  of  the  in- 
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tantion  is  began ;  and  were  the  mere  poembility  that  its  exeeation  may  not  be 
oompleted  permitted  to  suspend  the  penalty,  it  could  rarely  or  never  be  en* 
forced,  sioce  this  possibility  exists  until  the  unlawfal  design  is  fally  aocom- 
pliahed,  and  the  offender,  in  most  cases,  has  been  placed  by  its  accomplishment 
l»yond  the  reach  of  the  law."  1  Dner  on  Ins.  665,  666,  and  anthorities.  This 
ziale  does  not  apply  where  the  vessel  sails  from  a  distant  country  with  a  clear  in- 
tention to  avoid  the  blockaded  port,  unless  the  blockade  shall  be  raised.  Id* 
667-^70.  Any  entry  or  attempt  to  enter  by  a  neutral  vessel,  though  only  in  bal* 
last,  is  a  breach  of  the  blockade ;  The  Cotnet,  1  Ed.  32 ;  but  see  1  Duer  on 
Ins.  673,  B.  (a)  ;  onlesB  indeed  it  be  enforced  by  a  paramount  necesBity,  as  by 
the  strssB  of  weather ;  TheFortuna,  5  Rob.  37 ;  The  Blixabeth,  1  £d.  Ad.  De. 
198;  ThB  Arthm,  1  id. 903 ;  The  UurHge  Hane,  i  Rob.  134;  The  Char* 
letta,  1  Edw.  353 ;  but  the  egress  of  a  neutral  vessel,  in  ballast ;  7  he  Cemetf 
%t  svp.;  or  with  a  cargo  on  board  clearly  proved  to  have  been  purchased  and 
delivered  before  the  existence  of  the  blockade  was  known,  is  not  so.  1  Duer 
OB  Ins.  681,cithig  The  Vromo  Judiiht  The  Neptunue,  The  Byfield,  ui  eup. 
and  The  Cai^pee,  3  Rob.  398.  See  also,  The  June,  id.  118 ;  The  PoUimn, 
4  id.  189 ;  Olden  v.  MeCheeney,  5  Serg.  &  RawL  271 ;  Olivera  v.  The  Unit. 
Ine.  Co.  lit  eup.  This  whole  subject  is  elaborately  considered  in  the  works 
of  Hr.  Duer,  vol.  1,  p.  643-698 ;  Mr.  Phillips,  vol  1,  p.  393-400 ;  Chancellor 
Kent,  voL  1 ,  p.  143-153 ;  and  Mr.  Wheaton  on  the  Law  of  Nations,  to  which 
the  reader  is  respectf oUy  referred. 


John  Jackson  agaimC   The   New  York  Insurancs 
Company. 

A  vessel  belonging  to  A.  who  was  a  natural  bom  citizen  of  the  United  States, 
was  insured,  by  a  policy,  dated  the  first  of  November,  1796,  on  a  voyage 
from  New  York  to  London ;  and  was  warranted  American  property.  Af- 
terwards, and  before  the  vessel  actaaHy  sailed  on  the  voyage  insured,  viz. 
on  the  37th  of  April,  1797,  A.  sold  and  transferred  the  vewel  to  B.  a  native 
of  Great  Britain,  who  had  emigrated  to  New  York,  and  become  a  natnraliaed 
citizen  of  the  United  States,  on  the  6th  of  April,  1797.  The  vessel  having 
been  captned  by  the  French,  and  condemned  as  good  prize ;  it  was  held, 
in  an  action  on  the  policy,  that  B.  was  to  be  considered  as  having  emigra- 
ted,JUigrante  heller  and  a  British  sabjeet,  so  as  to  justify  the  eondemna- 
tion ;  and  that  A.  having  by  his  own  act,  before  the  oommeneemsat  of  ths 
risk,  changed  the  property  from  neutral  to  belligerent,  there  was  a  bceadi 
of  the  warranty  .(a)  ' 


(a)  See  Dnguet  ▼.  RhineUinder,  infra,  476 ;   Caines'  Cas.  in  Err.  zxiz, 
where  this  principle  is  levened.   8.C.sif|ir«,  vol.],pk360. 


191  CASES  IN  THE  SUPREME  COURT. 

Jackion  t.  The  New  York  Inearance  Company. 

This  was. an  action  on  a  policy  of  insurance,  on  the  sliip 
Oneida,  from  New  York  to  London,  warranted  American 
property,  proof  of  which,  if  required,  to  be  made  in  New 
York.  The  policy  was  dated  the  1st  of  November,  1796, 
when  the  ship  was  owned  by  the  plaintiff,  a  natural  born 
citizen  of  the  United  States.  Afterwards,  on  the  29th  of 
April,  1797,  and  before  the  vessel  sailed  on  the  voyage  insu- 
red, the  plaintiff  sold  and  transferred  her  to  James  Jackson,  a 
British  subject ;  but  who  became  a  naturalized  citizen  of  the 
United  States  on  the  6th  of  April,  1797.  The  Oneida  set 
sail  from  New  York  on  the  3d  of  May,  1797,  and  was  cap- 
tured on  the  23th  of  the  same  month,  by  a  French  privateer, 
and  carried  into  Nantz,  and  there  condemned.  The 
[*192]  grounds  of  *the  condemnation  as  they  appeared  from 
•    the  procis  verbal^  were : 

1.  The  want  of  a  role  JPequipage^  as  required  by  the 
French  regulations  of  1704,  1744  and  1778 : 

2.  That  the  manifest  was  not  signed  by  a  public  officer : 

3.  That  James  Jackson  confessed  himself  to  have  been 
born  in  England,  and  did  prove  his  naturalization  in  the 
United  Slates. 

The  principal  reason,  however,  was  the  want  of  a  role  (V 
equipage^  and  the  court  adjudged  "  the  ship  good  prize,  as 
belonging  to  the  enemies  of  the  republic,  for  want  of  regu- 
larity in  the  sea  papers." 

The  sentence  of  condemnation  was  confirmed  on  an  appeal. 
The  ship  was  duly  abandoned  to  the  defendants. 

At  the  trial,  at  the  November  circuit,  1799,  in  New  York, 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  a  case  containing  the  above  facts. 

Hamilton,  Riggs  and  Evertson,  for  the  plaintiff. 

B.  Livingston  and  Burr  for  the  defendants. 

Radcliff,  J.  1.  It  is  sufficient  to  decide  this  case,  that 
the  plaintiff  has  not  maintained  his  warranty,  according  to 
the  principles  already  determined  on  this  subject.  (I  Johns. 
Cas.  16,  341,  360.)    But, 

2.  Here  was  a  transfer  of  the  property,  subsequent  to  the 
insurance,  to  one,  who  in  view  of  the  belligerent  parties  was 


ALBANY,  JANUARY,  1801.  192 

Jackson  t.  The  New  York  Insurance  Company. 

Dot  entitled  to  be  regarded  as  a  neutral.  James  Jackson  emi- 
grated flagrante  bello ;  and  we  have  already  decided,  (1 
Johns*  Cas.  360  ;)(a)  that  no  citizen  or  subject  of  either  of  the 
parties  at  war,  can  change  his  allegiance,  so  far  as  to 
alter  *with  respect  to  them,  the  relation  in  which  he  [*193] 
stood  at  the  commencement  of  the  war.  The  French 
had,  therefore,  a  right  to  consider  him  as  a  British  subject ; 
and  theship,  after  being  transferred  to  him,  was  liable  to  sei- 
Eure  and  condemnation  by  them,  as  enemy's  property.  The 
risk,  therefore,  was  essentially  altered  and  increased ;  and  the 
plaintiff,  by  the  transfer,  vohmtarily  destroyed  the  neutrality 
which  he  had  guarantied  to  maintain.  The  plaintiff,  there- 
fore, cannot  recover  on  the  policy,  but  as  he  has  not  commit- 
ted any  actual  fraud,  and  the  risk  never  commenced,  he  is 
entitled  to  a  return  of  premium,  on  the  principle  adopted  in 
several  case9|  (1  Johns.  Cas.  310,)(6)  already  decided  in  this 
court 

Kent,  J.    This  cause  offers  two  points  for  our  considera- 
tion: 

1.  What  effect,  if  any,  is  the  sale  of  the  ship  to  James 
Jackson  to  have  upon  the  policy  ? 

2.  If  none,  then  is  there  the  requisite  evidence  of  a  breach 
of  the  warranty  ? 

1.  The  policy  was  subscribed  in  November ;  and  in  the 
April  following,  and  previous  to  the  sailing  of  the  ship,  the 
plaintiff  sold  her  to  James  Jackson.  He  was  born  a  British 
subject,  and  was  naturalized  on  the  7th  of  April,  1797.  How 
long  previous  thereto,  James  Jackson  had  fixed  his  domicil 
in  this  country,  does  not  appear.  The  act  of  Congress,  of 
the  27th  of  March,  1790,  required  only  a  previous  residence  of 
two  years.  The  act  of  Congress,  of  the  29tb  of  January, 
1793,  enlarged  the  term  of  residence  to  five  years,  but  pro- 
vided that  the  enlargement  of  the  term  should  not  apply  to 
aliens  then  resident  within  the  United  States.  As  James 
Jackson  was  naturalized  within  two  years  and  three  months 
from  the  time  of  passing  the  last  act,  the  naturalization  is 

(«)  Bat  see  1  Calnes'  Cuf.  in  Err.  xxr.  (()  And  lee  313,  n.  (a). 
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proof  of  his  residence  here  in  January,  1796 ;  but  it  is  no  evi-* 
dence  of  any  previous  residence.  The  presnmptioa 
[*194]  ^antecedent  to  that  time  must  be,  that  he  resided 
tinder  the  jurisdiction  of  the  king  of  Great  Britain, 
as  every  person's  domicil  must  be  presumed,  until  the  con- 
trary be  shown,  to  be  in  the  country  where  he  was  born,  and 
to  which  he  owes  his  native  allegiance.  In  January,  1795, 
the  war  between  Great  Britain  and  France  had  already  ex- 
isted for  two  yeah^  and  James  Jackson  is  accordingly  to  be 
considered  as  dianging  his  domicil,  and  emigrating,  fia-^ 
grante  bello. 

This  natural,  and  as  it  appears  to  me,  legal  presumption, 
is  strengthened  by  this  further  consideration,  that  we  are  to 
conclude,  from  the  fact  of  his  subsequent  naturalization,  that 
James  Jackson  came  to  this  country  with  a  view  of  becom* 
ing  a  citizen ;  and  in  that  case,  that  he  would  not  have  post- 
poned the  solemnity,  for  any  considerable  time  beyond  the 
period  prescribed  by  law ;  and  if  he  had  in  fact  fixed  his  resi- 
dence here  before  the  commencement  of  the  war,  he  was  en- 
titled to  the  privilege  of  natumlization  two  years,  at  least, 
before  he  actually  obtained  it. 

The  case  of  Duffuet  v.  Rkinelander^  (1  Johns.  Gas. 
360  ;)(a)  is  in  point.  The  plaintiff  there  was  a  Frenchman 
by  birth,  and  was  naturalized  here  the  11th  of  October, 
1796;  and  there  was  no  proof  in  the  case  of  any  previous 
residence.  The  decision  of  the  court,  accordingly,  went  upon 
the  ground  of  his  emigration  here  during  the  war,  and  that 
he  was,  therefore,  in  the  purview  of  the  law  of  nations,  to 
which  the  warranty  had  reference,  still  a  Frenchman. 

My  conclusion  then  is,  that  the  plaintiff  did,  by  his  own 
act,  and  without  the  assent  of  the  insurer,  (for  none  appears,) 
change  the  property  which  he  had  warranted  neutiml,  into 
belligerent  property ;  and  this  too  before  the  commencement 
of  the  risk. 

Upon  such  an  act,  I  have  no  difficulty  in  declaring  what 
must  be  the  result.    A  warranty  must  be  true  at  the  com- 

(a)  Bot  Mt  1  Caiaaa'  Cu.  in  Err.  xzt. 
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mencement  of  the  risk.  (Doug.  732.  Eden  v. 
*  Parkinson^  Park,  353.)  This  was  not  so;  and  [*195] 
what  renders  the  case  the  stronger,  and  would,  per- 
haps, have  been  decisive,  if  done  even  after  the  risk  be- 
gun, is  that  the  property  ceased  to  be  neutral,  by  the  act 
of  the  party  himself.  It  would  be  against  all  rule  and  right 
for  a  party  in  such  a  case,  to  avail  himself  of  a  loss,  the  conse- 
quence of  his  own  voluntary  deed ;  and  therefore,  without 
having  any  reference  to  the  sentence  of  condemnation,  I 
think  the  plaintiff  ought  not  to  recover  beyond  the  amount 
of  his  premium,  subject  to  the  deduction  stipulated  in  the 
policy. 

Bbnson,  J.  was  of  the  same  opinion. 

Lewis,  J.  was  absent. 

Lansing,  Ch.  J.  not  having  heard  the  argument,  gave  no 
opinion. 

Judgment  for  the  plaintiff,  for  a  return  of  the  premium 
only.(a) 

(a)  tJpoii  the  principle  of  this  case  Mr.  Dner  remarks :  '*  la  the  United 
States,  it  appears  to  be  settled  law,  that  a  native  subject  can  not  acquire 
a  fo!^eig^  donucil  by  an  emigration  from  his  own  country,  during  the  exis- 
tence of  hostilities,  (flagranie  beUo,)  so  as  to  protect  his  trade  during  the 
war,  either  against  the  belligerent  claims  of  his  own  country,  or  against  those 
of  a  hostile  power.  The  Do9  Hermanot,  3  Wheat.  78.  Duguei  ▼.  Rhine' 
lander,  1  Johns.  Cas.  360.  Jackeon  y,  N.  Y.  Ine,  Co.  2  Johns.  Cas.  191. 
Contra^Dttgwef  ▼.  RhineUmder,  1  Gaines*  Cas.  in  Err.  zzt.  S.  C.  2  Johns. 
Cas.  476.  Vattel,  liv.  1,  e.  19,  liv.  2,  o.  27.  Grotius  De  Jar.  BeL  ac  Pac.  \\y, 
2,  c.  5,  §  2.  Puffendorf,  Droit  des  Gens  par  Barbeyrac,  liv.  8,  c.  11,  (  3.  la 
other  words,  his  native  character  is  wholly  unchanged  by  hb  change  of  resi- 
dence. He  is  as  much  bound  to  abstain  from  a  trade  with  the  public  .eoe- 
mies  of  his  own  country,  as  if  he  had  remained  at  home  ;  and  his  property,  as 
that  of  an  enemy,  continues  to  be  just  as  liable  to  seizure  and  confiscation,  by 
an  opposite  belligerent  Hie  ground  of  this  doctrine  is,  that  there  rests,  upon 
every  subject  or  citizen,  a  moral  obligation,  not  to  abandon  his  country  in  a 
time  of  war,  without  the  express  sanction  of  the  government  The  personal 
services,  and  the  property,  of  each  separate  individual,  are  a  component  part 
of  the  national  resources,  on  which  the  government  relies,  in  declaring  a  war ; 
and  to  withdraw  these,  when  his  country  may  require  their  aid,  b  a  breach  of 
the  doty  that  springs  from  the  necessary  relation  that  each  individual  bears  to 
the  political  society  of  which  he  is  a  member.  A  contrary  doctrine,  it  has  been 
truly  observed,  would  be  inconsistent  with  the  soundest  maxims  of  national  po- 
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W.  Seaman  against  B.  F.  Haskins. 

A.  being  indebted  to  B.  in  the  ram  of  1785  dollan,  for  goodfl  sold  and  delfv- 
ered,  and  to  other  orediton,  on  the  1st  of  January,  1793,  ezeeuted  a  bond  to 
C.  and  D.  for  32,500  doUan,  for  and  on  account  of  all  hie  debto,  and  incln- 
diDg  the  ram  doe  to  B.  on  which  bond  a  judgment  waa  entered  in  April, 
1793.  Afterwards,  on  the  18th  of  July,  1793,  A.  gave  B.  a  single  bUl  for 
the  1785  dollars ;  and  on  the  1st  of  August,  1793,  B.  affirmed  the  trust  in 
C.  and  D.  as  to  the  judgment,  and  on  the  SM  of  August,  directed  a  ca,  wm. 
to  be  israed  on  the  judgment,  on  which  A.  was  taken  into  eostody,  and  af» 
terwards,  by  consent  of  B.  was  discharged.  In  an  action  brought  by  B.  on 
the  single  bill  against  A.  it  was  held,  that  B.  having  as  a  c€9iuy  que  trust 
of  the  judgment,  affirmed  the  trust,  and  elected  to  proceed  on  the  judg- 
ment, and  to  obtain  satisfaction  of  his  debt ;  the  sbgle  bill  was  thereby  dis- 
charged. 

A  judgment  being  a  debt  of  a  higher  nature  will  be  suffioiont  to  disohaige  a 
bond  if  accepted  as  a  satisfaction. 

This  was  an  action  of  debt.  The  declaration  was  on  a 
single  bill,  for  1785  dollars  and  85  cents,  dated  the  18th  of 
July,  1793.    The  defendant  pleaded,  1.  Non  est  factum.  2. 

Payment.  3.  That  "on  the  first  day  of  January,  1793, 
[*196]    he,  the  said  Benjamin,  was,  at  the  city,  *county  and 

ward  aforesaid,  indebted  to  the  said  VVillet,  in  a  large 
sum  of  money,  to  wit,  the  sum  of  1785  dollars  and  85  cents, 
for  goods,  wares  and  merchandizes,  then  before  that  time, 
there  sold,  and  delivered  by  the  said  Willet  to  the  said  Ben- 
jamin ;  and  being  so  indebted,  he  the  said  Benjamin,  after- 
wards, to  wit,  at  the  city,  county  and  ward  aforesaid,  made 
and  executed  a  certain  writing  obligatory,  to  a  certain  An- 
thony Franklin,  Joseph  Bird  and  Bdmund  Prior,  for  a  large 

licy,  since  it  would  enable  and  encourage  mercantile  men,  at  the  commence- 
ment of  erery  war,  to  change  their  residence  and  character,  in  order  to  exempt 
themtelves  from  its  necessary  burdens  and  apprehended  losses.  It  is  for  these 
reasons,  that  the  principle  in  question  has  been  sanctioned,  by  many  of  the 
most  approved  writers  on  the  law  of  nations ;  and,  although  it  has  not  yet 
been  expressly  affirmed,  so  far  as  I  have  been  able  to  discover,  by  any  deci- 
sion of  the  English  admiralty,  I  doubt  not  that  iu  authority,  as  binding  on  the 
court,  should  the  question  arise,  would  be  promptly  admitted  and  followed.** 
1  Daer  on  Ins.  531|  522,  f  35.    See  id.  547. 
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sum  of  money,  to  wit,  9000  pounds,  being  of  the  value  of 
22,500  dollars,  for,  and  on  account  of  the  said  sum  of  money, 
so  due  to  the  said  Willet,  for  the  said  goods,  wares  and  mer* 
chandizes,  so  as  aforesaid  sold  and  delivered  by  the  said  Wil- 
let to  the  said  Beujamin,  and  for,  and  on  account  of  all  other 
moneys  owing  by  the  said  Benjamin ;  and  that,  afterwards, 
to  wit,  of  the  term  of  April,  1793,  the  said  Anthony  Frank* 
lin,  Joseph  Bird  and  Edmund  Prior,  recovered  judgment,  on 
the  said  writing  obligatory,  for  9000  pounds,  being  of  the 
value  aforesaid  against  the  said  Benjamin ;  and  that  afterr 
wards,  to  wit,  on  the  said  18th  day  of  July,  1793,  at  the  city, 
county  and  ward  aforesaid,  the  said  Benjamin  made  and  ex- 
ecuted the  said  bill  obligatory,  in  the  declaration  of  the  said 
Willet  mentioned;  and  the  said  Benjamin  avers,  that  th^ 
said  bill  obligatory,  in  the  said  declaration  mentioned,  was 
made  and  executed  by  him  to  the  said  Willet,  for  the  sam^ 
sum  of  money  due  to  the  said  Willet,  for  the  said  goods, 
wares  and  merchandizes,  so  as  aforesaid  sold  and  delivered ; 
and  the  said  Benjamin  further  avers,  that  the  said  judgment} 
so  as  aforesaid  recovered,  for  and  on  account  of  the  s^id  mm 
of  money  so  due  to  the  said  Willet,  as  for  and  on  account  of 
all  other  moneys  owing  by  the  said  Benjamin,  exceeded  the 
whole  amount  due  and  owing  from  him ;  and  the  said  Ben- 
jamin further  avers,  that  the  said  sum  of  1785 
dollars  and  85  cents,  part  of  *the  said  sum  of  9000  [*197] 
pounds,  being  of  the  value  of  22,600  dollars  ;  and 
the  said  sum  of  1785  dollars  and  85  cents,  in  the  bill  obliga- 
tory, in  the  declaration  of  the  said  Willet,  is  one  and  the 
same  sum  of  money,  and  not  different :  And  the  said  Benja- 
min further  avers,  that  the  said  Willet,  afterwaids,  to  wit,  on 
the  first  day  of  August,  1793,  at  the  city,  county  and  ward 
aforesaid,  accepted  the  said  judgment,  so  recovered  by  the 
said  Anthony  Franklin,  Joseph  Bird  and  Edmund  Prior,  in 
full  satisfiEu^tion  and  discharge  of  the  said  bill  obligatory,  in 
the  said  declaration  of  the  said  Willet  mentioned ;  and  that 
afterwards,  to  wit,  on  the  second  of  August,  in  the  said  year 
1793,  at  the  city,  county  and  ward  aforesaid,  the  said  Benja- 
min, at  the  request  of  the  said  Willet,  was  taken  into  custo- 
VoL.  IL  32 
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dy  by  the  sheriff  of  the  city  and  county  of  New  York,  on  a 
capitis  ad  Botisfaciendum^  issued  on,  and  by  yirtue  of  the 
said  judgment,  and  was  afterwards,  to  wit,  on  the  first  day 
of  January,  1795,  at  the  city,  county  and  ward  aforesaid,  by 
the  consent  of  the  said  Willet,  discharged  from  the  said 
custody  of  the  said  sheriff:  And  this  he  is  ready  to  verify, 
wherefore,''  &c. 

There  was  the  usual  replication,  and  issue,  as  to  the  first 
and  second  pleas.  To  the  third  plea  there  was  a  demurrer 
and  joinder. 

Colden,  in  support  of  the  demurrer. 

filirr,  contra. 

Kent,  J.  delivered  the  opinion  of  the  court,  (Lewis,  J. 
absent.) 

The  demurrer  admits  all  the  facts  stated  in  the  last  plea ; 
and  the  question  then  is,  whether  thbse  facts  do  not  amount 

to  a  satisfaction  of  the  bill. 
[*198]  *A  judgment  being'a  debt  of  a  higher  nature,  will 
be  sufficient  to  discharge  a  bond,  if  accepted,  as  a 
satisfaction.  It  is  a  certain  and  valuable  satisfaction.  The 
only  objection  to  it,  in  the  present  case,  is,  that  it  was  not 
stated  to  have  been  regularly  assigned  to  the  obligee,  and 
placed  under  his  power,  by  the  act  of  the  trustees.  But  upon 
examination  of  the  plea,  this  appears  to  be  sufficiently,  al- 
though not  expressly,  alleged.  The  plaintiff,  as  cestuy  que 
trusty  affirmed  the  trust,  and  accepted  the  judgment  in  satis- 
faction, and  proceeded  to  exercise  power  over  it.  Accept 
tance,  here,  is  a  relative  term,  and  implies  the  previous  offer, 
the  requisite  act  on  the  part  of  the  trustees,  as  owners  of  the 
judgment.  We  must  intend  this  assent  from  the  plea ;  and, 
consequently,  the  plea  was  sufficient. 

Judgment  for  ihe  defendant.(a) 

(a)  Sea  principal  note  to  Cetl  v.  H9uH9n,  infra,  vol.  3,  p.  S4S ;  Annan  ▼. 
HoikiM,  3  Cainea'  R.  369  ;  TkaUher  t.  Dudley,  2  Root,  169  ;  aee  Bank  v. 
Letcher,  3  J.  J.  Marsh.  196. 
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Rankin  against  Blackwell,  Survivor  of  Hallett. 

Where  there  are  strong^  cireamstances,  to  suspect  a  note  has  been  fraudu- 
lently altered,  ^neral  corroborating  circumstances  may  be  admitted  in  evi- 
denco  to  strengthen  the  suspicions  ;  as  that  other  notes  drawn  and  indorsed 
by  the  same  parties,  to  take  up  one  of  which  the  note  in  question  was  givta, 
had  been  altered. 

This  was  an  action  of  assumpsit.  The  plaintiff  declar- 
ed on  a  promissory  note,  drawn  by  Blackwell  and  Hallett,  in 
favor  of  Arnold  and  Ramsay,  and  indorsed  by  them  to  the 
plaintiff.  The  cause  was  tried  at  the  last  March  sittings,  in 
New  York,  before  the  chief  justice. 

The  signature  of  Blackwell  and  Hallett  was  proved  to 
be  in  the  hand-writing  of  Hallett.     The  defence  set  up, 
was,  that  the  nota,  after  it  had  been  made  and  issued,  had 
been  altered,  in  the  date,  and  by  changing  three  hundred 
into  thirteen  hundred  dollars.    To  support  this  defence,  the 
defendant  offered  to  prove,  1.   That  former  notes 
drawn  and  indorsed  by  the  parties,  •and  to  take  up    [•1991 
one  of  which  the  present  note  was  made,  had  been 
altered ;  2.  A  written  memorandum  made  by  his  deceased 
partner,  of  the  amount  of  the  note,  as  actually  made ;  3.  The 
alterations  apparent  on  the  note  itself,  from  which  the  jury 
might  decide  whether  the  note  had  been  altered  or  not ;  but 
the  judge  overruled  the  evidence  offered,  and  charged  the 
jury,  that  the  mere  appearance  of  alterations  on  the  face  of 
the  note,  unaided  by  any  proof  as  to  the  character  of  the  per- 
sons through  whose  hands  it  had  passed,  was  not  sufficient 
to  support  the  defence  set  up,    The  jury,  accordingly,  found 
a  verdict  for  the  plaintiff,  for  the  full  amount  on  the  face  of 
the  note,  with  interest. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Riker^  for  the  defendant. 

B.  Livingston^  contra. 

Per  Curiam*    The  defence  in  this  case  rested  on  the 


199  CASES  IN  THE  SUPREME  COURT. 

8«amaii  v.  Hatkioa. 

proof  of  forgery.  The  evidence  that  former  notes  drawn 
and  indorsed  by  the  same  parties,  to  take  up  one  of  which 
the  present  note  was  given,  had  been  altered,  ought  to  have 
been  admitted ;  for  it  would  have  served  to  show  what  was 
the  real  consideration  for  the  note,  and  thus  lead  to  the  de- 
tection of  the  forgery.  The  mode  of  this  proof  is  not  stated  ; 
but  we  must  presume,  that  it  would  have  been  legal.  Where 
a  defendant  caii3how  strong  circumstances,  such  as  erasures, 
&c.  to  render  a  note  suspicious,  he  ought  to  be  allowed  to  go 
into  evidence  of  general  corroborating  circumstances,  to 
strengthen  that  suspicion. 

The  memorandum  of  the  deceased  partner  was  properly 

rejected ;  for  it  was  nothing  more  than  the  act  of 
[*200]    *the  party  himself.    The  alterations  on  the  face  of 

the  note,  unsupported  by  other  proof,  would  not  be 
competent  evidence;  but  if  any  previous  testimony  had  been 
offered,  to  show  that  the  note  was  given  for  a  less  sum,  or  to 
render  it  probable  that  a  fraud  had  been  committed,  the  al- 
teration on  the  face  of  the  note  would  have  been  a  strong 
corroborating  circumstance,  if  not  decisive,  of  the  truth 
of  the  fact.  On  the  first  ground,  we  think  that  there 
ought  to  be  a  new  trial,  with  costs  to  abide  the  event  of  the 
suit. 

New  trial  granted.(a) 

(a)  Sm  Cowen  Sl  HiU's  notea  to  1  Phlll.  Er.  398,  S99, 300,  453  ;  Cumhtr- 
Umd  Bmnk  ▼.  i7«tt,  1  Halat.  915 ;  aea  Sayre  t.  jReyiiaMt,  3  Soatb.  737. 
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Van  Bramer  and   Wipe  against  The  Executors  op 

HOFPMAN. 

A,  devwed  hit  lands  to  his  two  sons,  charged  with  the  payment  of  specific 
snirai  by  each  to  his  ezecntors,  and  bequeathed  to  his  pranddanifhter,  two 
handred  pounds,  to  be  paid  to  her  when  sho  came  of  age,  out  of  the  sums 
so  directed  to  be  paid  by  his  sons  to  his  executors.  It  was  held,  that  the 
legacy  to  the  granddaughter,  carried  interest  from  the  time  it  was  due,  and 
not  before ;  and  that  it  was  due  when  the  legatee  arrived  at  the  age  of 
twenty-one  years. 

Where  m  legacy  is  given  to  a  child,  payable  at  a  particular  time,  and  no  pror 
vision  is  made  for  its  maintenance,  equity  will  decree  interest  from  the  tes- 
tator's death,  by  way  of  maintenance.  But  this  rule  does  not  apply  to  a 
legatee  who  b  a  grandchild.    Per  Radclijf,  J. 

If  a  legacy  be  charged  on  land,  and  no  time  of  payment  is  mentioned  in  the 
will,  the  rule  is  that  it  shall  carry  interest  from  the  time  of  the  testator's 
death.    Per  RadcUff,  J. 

This  was  a  suit  for  a  legacy.  At  the  last  Columbia  cir- 
cuit, a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  court  on  the  following  case :      ^ 

Anthony  Hoffman,  by  his  last  will,  dated  the  6th  of  Feb- 
mary,  1784,  devised  to  his  son,  Nicholas,  all  his  lands  lying 
in  the  county  of  Dutchess,  and  to  his  heirs  forever ;  and 
after  giiring  an  annuity  to  his  wife,-the  testator  added,  "  it  is 
my  will  and  desire,  that  my  said  son,  Nicholas,  his  heirs 
or  assigns,  should  well  and  truly  pay  or  cause  to  be  paid,  to 
my  executors,  hereinafter  named,  the  sum  of  six  hundred 
pounds,  after  the  decease  of  his  wife ;"  and  he  made  that 
part  of  his  estate  devised  to  Nicholas,  chargeable  with  the 
payment  of  the  same.  He  also  devised  to  his  son,  Abraham, 
all  his  real  estate  in  Ulster  county,  which  he  made  chargea- 
ble, in  like  manner,  with  the  payment  of  five  hun- 
dred pounds.  He  then  *made  a  bequest  to  Saretie,  [*201] 
the  wife  of  the  plaintiff,  in  the  following  words :  "  I 
also  give  and  bequeath  to  my  granddaughter  Saretie,  daugh- 
ter of  my  deceased  daughter  Annatie,  the  sum  of  two  hun- 
dred pounds,  current  money  of  New  York,  to  be  paid  unto 
her,  after  the  decease  of  my  said  wife,  when  she  comes  to  th^ 
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age  of  twenty-one  years,  by  my  said  executors,  hereinafter 
named,  out  of  the  moneys  which  I  have  before  ordered  to  be 
paid  unto  them,  by  my  said  sons,  Abraham  and  Nicholas ; 
and  in  case  my  said  granddaughter  should  die  before  the  age 
of  twenty-one  years,  without  lawful  issue,  that  then,  in  such 
case,  it  is  my  will  and  order,  that  the  said  legacy  shall  de- 
scend and  devolve  to  all  my  above  named  children,  and  be. 
divided  by  them,  share  and  share  alike."  The  testator's 
granddaughter,  Saretie,  was  also  one  of  the  residuary  lega- 
tees. The  testator  died  the  5th  December,  1784.  His  wife 
died  the  28th  March,  1785,  and  the  granddaughter  came  of 
age  the  18th  June,  1785. 

The  estate  to  the  two  sons  yielded  each  about  forty-two 
pounds  yearly. 

The  only  question  submitted  to  the  court  was,  from  what 
time  interest  was  to  be  calculated  on  the  legacy  to  the  wife 
of  the  plaintilf ;  whether  from  the  death  of  the  testator,  the 
death  of  his  wife,  or  from  the  time  the  legatee  came  of  age  ? 
And  the  verdict  was  to  stand,  or  be  modified,  according  to 
the  opinion  of  the  court. 

Oardenier^  for  the  plaintiff. 

Sylvester,  contra. 

Radcliff,  J.  delivered  the  opinion  of  the  court.  If  a  lega- 
cy be  charged  on  land,  and  no  time  of  payment  is  mention- 
ed in  the  will,  the  rule  is,  that  it  shall  carry  interest 
[•202]  from  the  time  of  the  testator's  death,  because  •the 
laud  yields  rents  and  profits.  (3  Wooddes.  620.  2 
Salk.  416.  1  Yes.  310.)(a)  But  this  is  not  to  be  considered 
as  a  legacy  chargeable  on  real  estate ;  for  although  the 
moneys  to  be  paid  by  the  devisee  of  the  testator  are  so 

(a)  [Old  Note.]  If  a  le^cy  be  charged  on  permnal  estate,  aa  mortgagea 
bearing  intereat,  or  od  itock  yielding  profita,  the  aame  preyailn.  3  Wooddea. 
530.  If  ilia  to  oome  generally  oat  of  the  penonal  eatatOiand  no  time  of 
payment  ia  fixed,  it  carriea  interest  from  one  year  after  the  testator's  death. 
3  Wooddes.  520.  1  Ves.  310.  So,  if  a  legacy  be  charged  on  a  dry  revertion 
H  will  carry  interest  after  one  year,  that  being  a  convenient  time  for  the  aale. 
Where  a  legacy  is  payable  at  a  certain  time,  it  will  bear  interest  from  that 
time,thoDgh  not  demanded.  3  P.  Wms.  125.  2  Salk.  415,416.  1  Vem.  262. 
3Vez.568.   3  Dro.  C.  C.  419. 
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chargeable,  and  are  the  fund  out  of  which  the  legacy  is  to 
be  paid,  yet  the  charge  on  the  real  estate  was  not  made  with 
a  view  to  this  legacy,  or  for  the  benefit  of  the  legatee,  but 
for  the  purpose  of  raising  a  general  fund  in  the  hands  of  the 
executors ;  and  which,  when  paid  to  them,  is  to  be  regarded 
as  personal  estate.  The  legacy  is  to  be  paid  out  of  this 
fund,  which  is  of  a  larger  amount,  and  not  appropriated  sole- 
ly to  this  object.  In  this  point  of  view,  it  is  immaterial 
whether  the  real  estate  produced  profits  or  not. 

Where  a  legacy  is  given  to  a  child,  payable  at  a  particular 
time,  and  no  provision  is  made  for  its  maintenance,  equity 
will  decree  interest  from  the  testator's  death,  by  way  of  main- 
tenance. (1  Ch.  Ca.  60.  1  Tes.  307,  310.  2  Vent.  346.  2 
Atk.  330.  3  Atk.  102.  2  Bro.  C.  O.  69.  3  Wooddes.  520.) 
But  this  is  not  the  case  of  a  child  destitute  of  any  provision 
for  its  support,  and  on  that  account  entitled  to  interest  as  a 
suitable  maintenance.  And  the  rule  does  not  apply  to  a  leg- 
atee who  is  a  grandchild.  (1  Yes.  211.  1  Atk.  605.  2  Atk. 
330.  3  Atk.  101.)  Besides,  the  legatee  in  the  present  case 
had  a  fitther  living,  as  we  are  to  presume,  and  capable  of 
maintaining  ben  There  are  other  cases,  also,  in  which 
a  court  of  chancery  refuses  to  grandchildren 
*the  relief  aflforded  to  children  who  are  legatees.  (2  [*203] 
Ponb.  32.) 

We  are  of  opinion,  therefore,  that  the  legacy  in  the  present 
case  ought  to  carry  interest  from  the  time  it  was  due,  and 
not  before ;  and  it  was  due  when  the  legatee  arrived  at  full 
age. 

Judgment  accordingly.(a) 

(a)  See  Jannan  on  Wille,  Perkin's  ed.  759  ;  Crickeit  t.  Dolby,  3  Ves.  Jr. 
Samner**  ed.  10,  and  note  ;  Lupion  t.  Lupton,  2  Johna.  Ch. ;  nawet  v. 
Swan,  4  Maaa.  R.  208 ;  aee  MUet  ▼.  Hested,  5  Binn.  477,  and  referenoea. 
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Where  the  grantor  in  a  deed  cot enanted  generally,  that  he  was  well 
dLc.  and  had  a  good  right  to  conyey  the  piemiaea,  &e.  and  then  added  far- 
ther, that  he  warranted  the  premisea  to  the  grantee  and  his  heiri,  **  against 
all  claims  and  demands,  except  the  lord  of  the  soil ; "  it  was  held,  that  both 
covenants  mast  be  taken  and  construed  together,  and  that  the  last  qualified 
and  restrained  the  first. 

This  was  an  action  of  covenant,  brought  on  the  coyenant 
ofseisifij  contained  in  a  deed  of  bargain  and  sale,  executed 
by  the  defendant  to  the  plaintiff,  for  certain  lands  in  the 
county  of  Columbia. 

The  declaration  stated  the  covenant  to  be,  that  the  grantor, 
at  and  until  the  settling  and  delivering  of  the  deed,  was  well 
seised  of  the  premises  thereby  bargained  and  sold,  and  that 
he  had  good  right  to  bargain  and  sell  the  same,  &c.  and 
averred,  that  the  defendant,  at  and  until  the  sealing  and  de* 
liver ing  of  the  deed,  was  not  well  seised,  &c.  The  defen* 
dant  craved  oyer  of  the  deed,  in  which  was  the  following 
clause,  in  addition  to  the  covenant  of  seisin  :  ."  Furthermore 
I,  the  said  Lymen  Hawes,  do  bind  myself,  my  heirs  and  as- 
signs ;  firmly  by  these  presents,  to  warrant  and  defend  the 
above  granted  and  bargained  premises  to  him  the  said  John 
Cole,  his  heirs  and  assigns  for  ever,  against  all  claims  and 
demands  whatever,  except  the  lord  of  the  soil.  In  wit- 
ness,"  &c. 

The  defendant  then  pleaded,  that  at  the  time  of  the  ex- 
ecuting of  the  deed,  one  D.  Penfield  was  seised  of  the  pre- 
mises in  fee  simple,  and  was  the  lord  of  the  soil 
[*204]  ^thereof ;  and  that,  except  as  to  the  right  and  title  of 
the  said  D.  Penfield,  the  defendant  had  good  right  to 
convey,  as  mentioned  in  his  deed. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

W.  W.  Van  Ness,  for  the  plaintiff. 

SpenceTy  contra. 

Per  Curiam.    The  suit  is  on  a  covenant  in  a  deed,  that 


ALBANY,  JANUARY,  1801.  204 

Coles  y.  Hawes. 

the  defendant  was  seised  of  the  premises,  and  had  a  right  to 
convey.  The  plea  states,  that  the  defendant  warranted  the 
land  against  all  but  the  lord  of  the  soil,  and  that  as  against 
all  but  the  lord  of  the  soil,  he  was  well  seised,  <fcc. 

The  last  covenant  explains  the  first ;  and  in  construing^ 
them,  both  must  be  taken  together.  The  deed  itself  declares, 
that  there  existed,  distinct  from  the  grantor,  a  lord  of  the 
soil.  This  was  explicitly  told  to  the  grantee,  by  the  deed. 
It  is  not  to  be  supposed  that  the  defendant  would,  in  one 
line,  covenant  absolutely  that  he  was  seised,  when  he  admit- 
ted, and  it  was  so  understood  by  both  parties,  that  there  was 
a  lord  of  the  soil,  and  when,  in  the  next  line,  the  defendant 
only  warranted  against  all,  except  the  lord  of  the  soil.  This 
exception  was  manifestly  intended  to  apply  to  both  cove- 
nants. The  spirit  of  the  agreement,  and  good  sense,  as  well 
as  justice,  require  such  a  construction. 

We  are,  therefore,  of  opinion,  that  the  defendant  is  entitled 
to  judgment. 

Judgment  for  the  defendant.(a) 

(a)  Ezpoflition  must  be  upon  the  whole  ingtroment,  ex  antecedentibu9  et 
eon9equentibu9,  and  according  to  the  reasonable  sense  and  construction  of  the 
words.  Per  Lord  Cllenboroagh  in  fgguldtn  ▼.  May,  7  East,  341.  Trenehard 
▼.  Hotkins,  Winch,  93.  Doe  d.  Speneer  v.  Oodwirtf  4  M.  &  S.  265.  Barton 
▼.  Fitzgerald,  15  East,  541.  Doe  d,  Bieh  v.  Keeling,  1  M.  dc  S.  95.  Sickle- 
mere  t.  Thistleton,  6  ibid.  12.  Earl  of  Clanriekarde'e  eaee.  Hob.  275,5277 
Noke'e  eaee,  4  Co.  81,  a.  Kingeton  v.  Preeton,  2  Dong.  689.  Pigot  r. 
Bridge^  1  Vent.  292.  Ferrere  t.  Newton,  1  Sid.  312.  Foord  v.  Wiieon,  3 
Moore,  592.  Olazebrook  ▼.  Woedrow,  8  T.  R.  370.  Watchman  v.  Crook,  5 
601  dt  Johns.  239.  Ludlow  ▼.  M*Crea,  1  Wend.  228.  Martin  v.  Stone,  2 
Cowen,  781.  Quackenboee  v.  Laneing,  6  Johns.  49.  Thos  Plowden  says, 
the  scope  and  end  of  every  matter  is  principally  to  be  considered;  and  if  the 
scope  and  end  of  the  matter  be  satisfied,  then  is  the  matter  itself  and  the  in- 
tent thereof  also  accomplished.  Plowd.  18,  eit.  per  Lord  El]enboroii|rfa,  8 
East,  89.  Lord  Hobart  also  coincides  in  the  same  yiews,  saying,  the  law, 
being  to  jadge  of  an  act,  deed,  or  bargain,  consisting  of  divers  parts,  contain- 
ing the  will  and  intent  of  the  parties,  all  tending  to  one  end,  doth  judge  of  the 
whole,  and  gives  every  part  his  office  to  make  up  that  intent,  and  doth  not 
break  the  words  in  pieces.  Hob.  275.  For  the  general  roles  in  relation  to  the 
conrtmction  of  covenants ;  see  1  Bouvier's  Law  Die.  tit.  Constmctlon  and  re- 
ferences; 2  Bl.  Com.  379;  2  Com.  on  Cent.  23  to  28 ;  3  Chit  Com.  Law, 
106  to  118  ;  PoUi.  Oblig.  P.  l,c.  1,  art.  7;  2  Evan's  Poth.  Ob. 35;  Long  on 
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[*205  J    Dole,  Sheriff  of  Rensselaer,  against  Moulton  and 

others. 

A  bond  wu  given  to  the  sheriiFby  a  prisoner  in  execution,  to  remain  a  faith- 
fnl  priaooer  within  the  libertiea  of  the  priaon.  The  priaoner,  afterwarda, 
accidentally,  walked  aixteen  feet  oyer  the  prescribed  limita,  which  in  many 
parts  were  bounded  by  an  ima^nary  line,  and  returned  immediately,  with- 
out the  knowledge  of  the  sheriff,  and  before  any  action  brought :  it  was 
held,  that  no  action  could  be  maintained  on  the  bond,  which  was  gtren  f^ 
the  indemnity  only  of  the  sheriff,  and  thb  being  a  mere  voluntary  escape, 
and  a  voluntary  return,  before  action  brought,  the  sheriff  could  not  be  dam- 
nified. , 

In  bonds  for  the  performance  of  covenants  and  for  indemnity  the  penalty  is 
not  recoverable.  Courts  of  law  are  invested  with  an  equitable  jurisdiction 
on  the  subject,  and  the  true  question  in  courts  of  law  as  well  as  in  courts 
of  equity,  is  now  a  question  of  damage.  Quantum  damnificatus  is  the  true 
point  in  bsue  in  all  such  cases.    Per  Lansings  Ch.  J. 

This  was  an  action  of  debt,  on  a  bond.  The  defendant 
craved  oyer  of  the  condition  of  the  bond,  which  was,  that  if 
Moulton,  then  confined  in  the  jail  of  the  county  of  Rensse- 
laer, in  the  custody  of  the  plaintiff,  as  sheriff,  on  a  ca.  sa.  at 
the  suit  of  Elisha  White,  &c  should  remain  a  true  and  faith- 
ful prisoner,  within  the  liberties  of  the  jail,  6cc.  They  then 
pleaded,  1.  Non  est  factum  ;  2.  That  the  defendant^id  re- 
main a  true  and  faithful  prisoner  within  the  liberties,  <fcc. 
3.  That  "on  the  10th  July,  1799,  at  Troy,  in  the  county  of 
Rensselaer,  the  said  Josiah  Moulton  was  walking  within 
the  bounds,  or  limits  prescribed  by  law,  for  the  liberties  of 
the  jail,  or  prison,  which  limits  were  not  defined  by  visible 
objects,  but  in  many  parts  terminated  by  an  imaginary  line, 

Sales,  106 ;  1  Fonh.  Eq.  145,  n.  b ;  lb.  440,  n.  I ;  Whart  Dig.  Contract,  F. ; 
1  Powell  on  Contr.  370 ;  Shepp.  Touchst  c  5  ;  Louis.  Code,  art  1940  to 
1957;  Com.  Dig.  Merchant,  (E.  3,)  n.  (j) ;  8  Com.  Dig.  tit  Contract,  !▼. ; 
Lilly's  Reg.  794;  18  Yin.  Abr.  273,  tit  Reference  to  Words ;  16  Viu.  Abr 
199.  Ut  Parols ;  Hall'k  Dig.  33, 339  ;  1  Yea.  Jnn.210,  n. ;  Yattel, B.  3,  c.  17  ; 
Chit  Contr.  19  to  23 ;  4  Kent,  Com.  419  ;  Story's  Const.  §  397-456 ;  Ayl. 
Pand.  6, 1,  tit  4 ;  Rutherf.  Inst  B.  3,  c.  7,  f  4-11 ;  20  Pick.  150 ;  1  Bell's 
Com.  (5th  ed.)  431.  See  also  3  Staph.  Nisi  Prius,  1053,  ct  seq.;  1  United 
Statea  Dig.  675,  et  *eq. ;  where  numerous  authorities  can  be  found  in  support 
of  the  principle  of  CoU  v.  Hatf  e«. 
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and  being  so  walking  within  the  said  limits  next  or  adjoin- 
ing to  the  bounds  of  the  said  jail  or  prison,  terminated  by 
snch  imaginary  line  as  aforesaid,  lie  the  said  J.  M.  casually 
and  accidentally,  in  walking  as  aforesaid,  crossed  and  went 
without  the  said  prescribed  limits  of  the  said  prison,  the  dis- 
tance  of  sixteen  feet,  and  no  more,  and  thereupon,  and  imme- 
diately thereafter,  and  without  any  fresh  or  diligent  pursuit, 
or  retaking  of  him  the  said  J.  M*by  the  said  J.  Dole,  he  the 
said  J.  M.  voluntarily,  and  of  his  own  accord,  instantly  re- 
turned within  the  liberties  of  the  said  jail  or  prison,  and  with- 
in the  custody  of  the  said  sheriff,  on  the  said  ca.  sa.  to  wit, 
&c.  and  continually,  after  such  return,  until  the  day  of  the 
exhibition  of  the  bill  of  the  said  James  Dole,  the  said  J.  M. 
hath  been  and  continued,  and  still  doth  remain  and  continue, 
within  the  liberties  of  the  said  jail  or  prison,  for  the 
cause  'aforesaid,  according  to  the  tenor  and  effect  of  [*206] 
the  said  writing  obligatory ;  and,  the  said  defendants 
aver,  that  the  said  return  of  the  said  J.  Moulton  into  the  lib- 
erties of  the  said  jail  or  prison,  in  manner  aforesaid,  was 
prior  to  any  suit  or  action,  or  pretence  of  suit  or  action,  sued, 
prosecuted  or  commenced  against  the  said  James,  for  or  by 
reason  of  any  escape,  made  or  pretended  to  be  made,  by  the 
said  J.  M.  or  for  or  by  reason  of  his  going  out  of  the  said  lib- 
erties, in  manner  aforesaid,  and  this  they  are  ready  to  verify,** 

On  the  first  and  second  pleas  issue  was  joined  by  the 
plaintiff.  To  the  third  plea  there  was  a  demurrer  and 
joinder. 

Bird  and  Van  Vechten^  for  the  plaintiff. 

Woodworth  and  Spencer^  contra. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court,  to  the 
following  effect.  Two  objections  have  been  taken  by  the  de- 
fendants to  the  validity  of  the  bond  ;  1.  That  the  penalty  is 
more  than  double  the  amount  of  the  bond ;  2.  That  the 
condition  is  not  conformable  to  the  terms  of  the  act,  because 
it  does  not  contain  the  words,  "  that  the  prisoner  shall  not, 
at  any  time  or  in  any  wise,  escape  or  go  without  the  limits  of 
the  liberties." 
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As  to  the  first  objection,  it  will  be  seen  that  the  penalty 
does  not  exceed  double  the  amount  of  the  execution,  includ- 
ing the  sheriff's  fees  for  poundag'e.  The  act  directs  the  bond 
to  be  taken  in  a  penalty  of  double  the  amount  of  the  sum  for 
which  the  prisoner  is  confined.  It  does  not  refer  to  the  pre- 
cise sum  in  the  execution.  The  poundage  is  due  from  the 
prisoner,  as  a  part  of  the  debt,  and  must  be  paid,  before  he  is 
entitled  to  a  discharge.  This  appears  to  be  the  rule  in  Eng- 
land, (2  Term  Rep.  132,)  and  is  sanctioned  by  the  usage 
here.  But  it  does  not  lie  in  the  mouth  of  the  defen* 
[*207]  dants  to  'make  this  objection.  It  is  not  pretended 
that  a  bond  in  a  higher  sum  lias  been  extorted  from 
them.  They  must,  therefore,  be  considered  as  having  ac- 
quiesced in  it,  and  ought  not  now  to  be  allowed  to  avoid  it, 
on  that  ground. 

The  second  objection  id  equally  untenable.  The  condi- 
tion of  the  bond  is,  in  effect,  the  same  as  if  it  contained  all 
the  words  of  the  act ;  and  if  it  was  not,  the  bond  ought  not 
to  be  invalidated,  because  it  omits  to  bind  the  defendants  to 
the  full  extent  which  the  plaintiff  had  a  right  to  demand. 
It  is  well  enough,  if  it  is  within  the  act ;  and  if  less  exten- 
sive, it  is  a  favor  to  the  defendants,  of  which  they  have  no 
reason  to  complain. 

Having  dismissed  these  objections,  we  come  to  the  princi- 
pal question,  the  sufficiency  of  the  third  plea.  The  plea  ad- 
mits the  liberties  to  have  been  prescribed  by  law,  and  al- 
though they  are,  in  many  parts,  terminated  by  imaginary 
lines,  we  must  conclude  that  they  were  designated  as  to  the 
county  court  appeared  proper,  and  were  sufficient  to  regulate 
the  sheriff's  conduct.  The  bond,  then,  being  offered  to  the 
sheriff)  it  was  his  duty,  if  the  sureties  were  sufficient,  to  have 
permitted  the  defendant,  Moulton,  to  go  at  large  within  the 
liberties.  By  the  supplementary  act  of  the  30th  March,  1799, 
it  is  declared,  that  the  sheriff  may  permit  prisoners  to  go  at 
large  within  the  liberties,  witliout  any  security  taken ;  and 
when  the  security  is  procured  and  offered,  it  may  be  consid- 
ered as  obligatory  on  the  sheriff,  to  give  the  prisoner  who 
P0ers  it^  the  use  pf  ilm  Ube^t^es  of  the  jail.    He  has  no  other 


ALBAinr,  JANUAHT,  1801.  207 

Dole  ▼.  Moolton  and  othen. 

■  I  ■■■■-.        .      ■ 

tbaa  a  reasonable  discretion  to  exercise,  in  r^fard  to  the 
competency  of  the  security,  and  the  fitness  of  the  bond. 

In  all  cases,  therefore,  where  the  security  is  offered,  the 
four  walls  of  the  prisony  according  to  the  ancient  law,  are  en« 
larged  to  the  extent  of  the  limits  assigned,  by  the  statute ;  and 
the  law  concerning  escapes  must,  without  doubt,  ap- 
ply to  the  limits,  in  the  same  manner  as  *it  formerly  [208] 
applied  to  the  four  walls  of  the  prison.  (2  Term 
Rep.  131.)  So  that  the  limits  are  to  be  considered,  in  such 
ease,  as  the  prison. 

The  bond,  in  this  case,  is  for  the  indemnity  of  the  sheriff 
only.  Notwithstanding  its  form,  or  the  terms  in  which  it  is 
expressed,  this  would  result  from  the  construction  of  the  act 
of  the  5th  April,  1798,  (11  sess.  c.  91,)  without  the  declara- 
tory act  of  the  30th  March,  1799,  (11  sess.  c.  66,)  which  is 
retrospectiire,  and  aflEects  pre-existing,  as  well  as  subsequent 
bonds.  Viewing  ii  as  a  bond  of  indemnity,  merely,  it  must 
appear,  that  the  sheriff  lias  been  damnified^  in  order  to  main- 
tain this  action. 

An  escape  without  the  knowledge  of  the  sheriff,  and  a  vol- 
unXary  return  without  his  knowledge,  before  suit  brought,  is 
tantamount  to  a  retaking  on  a  fresh  pursuit.  (Com.  Rep. 
554.    2  Term  Rep.  129.) 

Here  the  prisoner  immediately  returned  within  the  limits. 
His  going  beyond  them  cannot  be  considered  as  a  voluntary 
escape  on  the  part  of  the  sheriff.  He  was  authorized  by  law 
to  take  the  bond,  and  indulga  the  prisoner  with  the  privi- 
lege of  the  liberties.  It  was  a  legal  act  which  cannot  tie  im- 
puted to  him  as  a  fault,  nor  can  it  justify  the  inference,  that 
he  consented  to  the  escape.  It  is,  therefore,  to  be  consider- 
ed as  a  voluntary  escape  only,  and  the  return  of  the  prisoner 
before  action  brought,  saves  the  eoudition  of  the  bond,  and 
is  a  competent  defence  on  the  pari  of  the  sheriff. 

Here,  then,  is  a  case,  in  which  the  sheriff  cannot  sustain 
any  damage  from  the  escape,  and  the  question  results, 
whether  he  is  entitled  to  recover  on  this  bond.  As  the  sheriff 
)ias  npt,  and  cannot  be  dan^nified  by  the  alleged  escape,  it 
would  be  absurd  to  say,  that  the  plea  was  not  valid,  when  it 
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discloses  matter  sufficient  to  show  that  the  plaintiff  sustained 
no  injury. 

In  bonds  for  the  performance  of  covenants  and  for  indetu- 
nity,  the  penalty  is  not  recoverable.  Courts  of  law 
[*209]  *are  invested  with  an  equitable  jurisdiction  on  the 
subject ;  and  the  true  question  in  couhs  of  law,  as  well 
as  in  courts  of  equity,  is  now  a  question  of  damage.  Quantum 
damnificaiuSf  is  the  true  point  in  issue,  in  all  such  cases ; 
and  non  dammfieatut^  must  be  a  good  plea  to  all  indemnify- 
ing bonds.  The  plea  in  the  present  case  is  substantially 
such  a  plea. 

We  are,  therefore,  of  opinion,  that  the  defendant  is  entitled 
to  judgment. 

Benson,  J.  and  Radcliff,  J.  though  they  concurred  in  the 
judgment  of  the  court,  declined  giving  any  opinion,  whether 
the  sheriff  was  bound  to  grant  the  privilege  of  the  liberties 
of  the  prison,  on  tender  of  a  bond,  without  sufficient  sureties, 
^  th^  decision  of  that  point  was  not  necessary  in  the  deter- 
toination  of  the  question,  as  to  the  validity  of  the  plea. 

liBWis,  J.  was  absent. 

Judgment  for  the  defendant.(a)(6) 


Executors  of  Mahanv  against  Fuller. 

Wli«re  ezecoton  raed  in  thii  eoiiri,  and  recovered  leas  than  fifty  doUan,  it 
was  held,  that  they  were  not  entitled  to  recoyer  cotts,  nor  liable  to  pay 
ooita  io  the  defendant 

This  was  an  action  of  ossump^t^.  The  defendant  plead- 
ed non  aammpnii  and  payment,  with  a  notice  of  set-off. 
The  cause  was  referred,  by  consent,  and  the  referees  report- 

(a)  See  note  (a)  to  hammg  T.  Fl—U  •ufra,  p.  4. 

(6)  [Old  note.]  See  Tillman  v,  Jiaruing,  4  Johnt.  R.  Sd  ed.  45.  and  refe- 
rencet.  Bi»9tl  t.  ftp.  5  Johne.  R.  9d  ed.  89,  and  referencea.  Stotf  t.  Woodi^ 
5  Johns.  R.  3d  ed.  183,  and  referenoes.  Peter*  and  Qedney  ▼.  Henry,  6 
Johnik  R.  3d  ed.  131,  and  raferenctea. 
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ed  a  balance  in  favor  of  the  plaintiffs,  for  eight  dollars  and 
forty  cents. 

Van  Vechien,  for  the  plaintiffs,  now  moved  for  full  costs. 

Oraham,  contra. 

'Lansing,  Cb.  J.  delivered  the  opinion  of  the  [*210] 
coart.  The  statute,  (10  sess.  c.  72,)  which  was  ex- 
pressly enacted  to  restrain  parties  from  bringing  suits  in  this 
court,  for  the  recovery  of  less  than  the  sum  of  two  hundred 
and  fifty  dollars,  limits  the  plaintiff's  right  to  costs  to  the  r^ 
covery  of  fifty  dollars*  In  case  he  recovers  more  than  fifty 
dollars,  but  less  than  two  hundred  and  fifty  dollars,  he  is 
then  entitled  to  such  costs  only  as  are  taxed  in  the  courts  of 
common  pleas ;  and  if  less  than  fifty  dollars  is  recovered,  the 
defendant  becomes  entitled  to  costs  against  the  plaintiff,  as  in 
the  case  of  a  verdict  in  his  favor. 

The  plaintiffs  in  the  present  case  prosecute  as  executors, 
and  cannot  be  affected  by  the  provision  of  the  act  which  sub- 
jects plaintiffs,  who  recover  less  than  fifty  dollars  to  the  pay- 
ment of  costs ;  for  if  such  were  to  be  the  construction  of  the 
act,  it  would  involve  the  inconsistency  of  subjecting  execu- 
tors, who  were  plaintiffs,  to  the  payment  of  costs,  if  they 
sustained  their  suit,  and  recovered  less  than  fifty  dollars,  and 
.wholly  exempting  them  from  costs,  in  case  of  a  total  failure 
in  their  suit. 

The  preamble  to  the  statute  shows  the  intent  of  the  legis* 
lature.  It  recites,  that  there  are  courts  of  record  in  the  seve- 
ral counties,  in  which  suitors  may  obtain  justice,  at  a  less 
expense,  than  in  this  court,  and  for  that  reason,  imposes 
the  restraints  on  suits,  for  small  sums,  in  the  supreme  court. 

This  court  has  decided  that  executors,  plaintiffs,  who  re- 
cover less  than  twenty-five  dollars,  in  the  courts  of  common 
pleas,  are,  nevertheless,  entitled  to  costs.  That  decision  was 
founded  on  the  consideration,  that  the  ten  pound  act  did  not 
extend  to  cases  of  executors,  and  that  consequently,  the  sta- 
tutes, relative  to  costs,  which  gave  costs  to  plaintifis  who 
recovered  damages,  applied. 

The  plea  of  set-off  does  not  vary  the  case,  for  the  statute 
puts  it  expressly  on  the  recovery.  As  the  plaintiffs  would  not 
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hare  been  liable  to  pay  costs,  in  case  a  verdict  had 
f*211  J    been  found  for  the  defendant,  neither  ought  *they  to 

recover  costs.  The  act  ought  not  to  be  construed 
so  as  to  deprive  executors  of  the  benefit  of  their  general  ex- 
emption from  costs.    The  motion  must  be  denied. 

Motion  denied.(a) 


Titford  against  Kmott. 

Th6  band-Writing  of  the  maker  or  endoraer  of  a  note  may  be  proved  by  wit- 
ueawa  ftt>m  their  prerlona  knowledge  of  bis  band-writing,  derived  from  hav- 
ing aeen  the  penon  write,  or  from  anthentio  papera,  received  in  the  coniee 
of  boaineai ;  but  if  the  witneai  has  no  previona  knowledge  of  the  hand- 
writing, he  cannot  be  permitted  to  decide  upon  it,  in  conrt,  from  a  compa- 
rison of  hands. 

Whether  papers  signed  by  the  party,  admitted  to  be  genuine,  can  be  deliver- 
ed to  a  jury,  to  determine,  by  a  comparison,  as  to  the  gennineness  ef  the 
paper  in  qaestion  ?    Qticre. 

The  confidential  clerk  of  the  plaintiff,  was  admitted,  to  prove  a  correspon- 
dence by  letters,  between  the  plaintiff  and  defendant,  who  resided  in  Lon- 
don, and  to  testify,  that  from  the  knowledge  that  he  had  acquired  from  the 
letters  of  the  defendant,  received  during  this  coirespondence,  he  believed 
the  endorsement  in  question,  to  be  the  hand-writing  of  the  defendant,  though 
the  witness  had  never  seen  the  defendant  write. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff, 
as  the  endorsee  of  a  promissory  note,  against  the  defendant, 
as  the  maker,  and  was  tried  at  a  circuit  court,  held  in  the 
city  of  New  York,  on  the  9th  day  of  April,  1800,  before  Mr. 
Ch.  J.  Lansing. 

The  plaintiff  called  John  Goodeve,  as  a  witness,  who  said 
that  he  had  known  the  defendant  for  several  years,  but  was 
not  well  acquainted  with  his  hand- writing ;  that  he  had  been 
bail  for  the  defendant  to  the  sheriff,  in  this  action,  and  upon 
that  occasion,  he  believed  he  had  seen  the  defendant  sign  his 
name  to  the  bail  bond  which  was  produced  by  the  plaintiff's 

(a)  As  to  costs  against  executors  and  administraton  in  suits  brought  by 
themi  see  Grab.  Frac  Sd  ed.  737,  and  references. 
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couDseL  The  ivitness  said  that  the  bail  bond  produced  was 
the  same  that  bad  been  signed  by  him ;  that  he  did  not 
know  that  he  had  seen  the  defendant  write,  but  he  supposed 
he  mast  have  seen  him  write  his  name  when  lie  executed  the 
bail  bond  ;  that  he  was  possessed  of  several  pieces  of  writing, 
which  he  believed  to  be  ihe  hand-writing  of  the  defendant, 
which  he  had  received  from  him,  in  the  course  of  his  busi- 
ness, and  one  of  which  he  produced.  It  purported 
to  be  an  *order  for  candles,  and  was  signed  with  the  f  *212] 
defendant's  name.  The  witness  said  he  believed 
this  to  be  the  defendant's  hand-writing,  but  that  he  had  not 
seen  him  write  it ;  that  the  candles  had  been  delivered  ac- 
cording to  the  order,  but  that  he  did  not  know  that  they  had 
been  paid  for ;  that  the  defendant  had  not  acknowledged  to 
hira,  that  he  had  sent  him  such  an  order.  Being  asked 
whether  he  believed  the  signature  to  the  note  to  be  the  hand- 
writing of  the  defendant,  he  answered,  that  he  conid  not  de- 
termine, except  from  the  writings  before  him ;  and  that  in 
his  opinion,  there  was  a  similarity  between  them. 

To  prove  the  endorsement,  the  plaintiff  called  Robert 
Bach,  who  said  that  he  had  formerly  been  the  plaintiff's  con- 
fidential clerk ;  that  the  plaintiff  and  the  endorser  (who  re- 
sided in  London)  had  long  been  correspondents ;  that  in  the 
course  of  the  plaintiff's  business,  the  plaintiff  had  received 
several  letters  from  the  endorser,  which,  of  course,  came  to 
the  hands  of  the  witness ;  that  he  had  never  seen  the  endor- 
ser write,  but  that  from  his  knowledge  of  the  endorser's  hand- 
writing, acquired  as  above  mentioned,  he  believed  the  signa- 
ture endorsed,  to  be  the  hand-writing  of  the  endorser ;  that  the 
note  in  question,  with  the  endorsement  thereon,  was  receiv- 
ed by  the  plaintiff,  in  a  letter  (directed  to  the  plaintiff)  from 
the  endorser ;  which  letter,  the  witness  himself  had  received, 
and  opened.  The  note  was  dated  at  London,  the  2d  day  of 
April,  1792.  It  was  proved  by  all  the  witnesses,  that  the 
defendant  was  an  Englishman,  and  had  arrived  at  New 
York  about  five  or  six  years  ago. 

William  Wayman,  who  was  produced,  as  witness,  on  the 
part  of  the  defendant,  declared  that  he  had  known  the  de- 
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feodant  about  eight  or  nine  years ;  had  seen  him  write  seve 
ral  times,  and  had  dealings  with  him ;  that  he  sometimes 
signed  T.  and  other  times  ''Thomas;"  he  believed  him- 
self to  be  competent  to  judge  of  the  hand- writing  of  the  de- 
fendant ;  that  he  did  not  believe  the  signature  to  the 
[•213]  note,  was  the  hand-writing  of  the  'defendant  Upon 
his  cross-examination,  he  said  he  had  seen  the  de- 
fendant write  three  times. 

John  Cunningham,  another  witness  for  the  defendant,  tes- 
tified that  he  had  known  the  defendant  about  five  years,  had 
been  in  habits  of  intimacy  and  business  with  him,  and  had 
seen  him  write  frequently,  and  believed  himself  able  to 
judge  of  the  hand-writing  of  the  defendant ;  and  that  he  did 
not  believe  the  signature  to  be  the  hand-writing  of  the  de- 
fendant: 

It  was  objected,  by  the  counsel  for  the  defendant,  that  tes- 
timony from  the  comparison  of  hands  was  improper,  and  in- 
admissible ;  that  the  evidence  on  the  part  of  the  plaintiff  was 
insufiicient  to  maintain  his  action,  and  that  therefore,  he 
ought  to  be  nonsuited.  The  judge,  however,  ruled,  that 
evidence  from  the  comparison  of  hands  was  proper,  and  per- 
mitted the  counsel  for  the  plaintiff  to  show  to  the  jury  pa- 
pers signed  by  the  defendant,  and  from  them  to  judge  of  the 
similarity  to  the  note. 

The  defendant's  counsel  then  produced  fifteen  or  eighteen 
notes  of  hand,  some  of  which  it  was  admitted,  were  written 
wholly  by  the  defendant,  others  of  them,  only  signed  or  en- 
dorsed by  him  ;  and  with  the  consent  of  the  plaintiff's  coun- 
sel, delivered  them  to  the  jury,  under  an  agreement,  that  the 
jury  should  take  the  notes  so  delivered  to  them,  the  bail  bond, 
and  order,  and  also  the  note  in  question  with  them  out  of 
court ;  and  should  from  all  the  evidence,  so  produced  and 
delivered  to  them,  make  up  their  verdict. 

The  judge  left  it  generally  to  the  jury,  to  determine  from 
all  the  circumstances,  whether  the  signature  on  the  note, 
was  the  signature  of  the  defendant,  with  directions  that  if 
they  were  convinced  it  was  so,  ihey  should  find  for  the 
plaintiff. 
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The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  which  was 
argued  by  Munro^  for  the  plaintiff,  and  Troup,  for  the  de- 
fendant, who  cited  Stranger  v.  Searle,  (1  Esp.  Rep. 
•14.)    GoodlUtle  v.  Braham,  (4  Tcirm  Rep.  497,)    [•214] 
and  Macferson  v.  Thoyies,  (Peake's  Rep.  28.) 

Kent,  J.  delivered  the  opinion  of  the  court.  The  ques- 
tion, in  this  case,  is  as  to  the  competency  of  the  proof  of  the 
hand- writing  of  the  defendant ;  and  we  are  of  opinion  it  was 
admissible.  It  is  usual  for  witnesses  to  prove  hand-writing, 
from  previous  knowledge  of  the  hand,  derived  from  having 
seen  the  person  write,  or  from  authentic  papers,  received  in 
the  course  of  business.(a)  fPeake's  N.  P.  21.  1  Esp.  Cases,  15, 
351,  332.)    If  the  witness  bus  no  previous  knowledge  of  the 

(a)  The  State  r.  AlUn,  1  Hawks'  R.  6.  Lyon  v.  Lyman,  9  Cono.  R.  55, 
59,  eO.  Carey  t.  Pitt,  Feake'a  add.  Caa.  130.  Ruseell  ▼.  Coffin,  8  Pick.  R. 
143.  Hammom^e cote,  9  Greenl.  R.  33.  Redford^e  adnCr,  v.  Peggy,  6  Rand. 
316.  Tumifeeed  ▼.  Hawkins,  1  MeCord,  378,  279.  Faber  t.  HUliard,  3 
N.  Hamp.  R.  480,  481 ,  483.  Clark  v.  WaUaee,  3  Panns.  R.  441.  Thatehtr 
▼.  Oof,  II  LoD.  R.  (Carry,)  94. 

"  Hand-wriiiiig  ia  wall  prorad  by  a  wltnaai  who  baa  reoeived  lettaia  from 
tha  party,  in  anawar  to  iattara  writtau  to  bim  by  tha  witneai,  thoagh  the  wit- 
aaai  baa  neyar  done  aojrthing  in  eonaeqaenee  of  the  receipt  of  auch  letten. 
Doe  T.  WaUinger,  cor.  Holroyd,  J.  Doreheater  Springs  Amzea,  1819,  2  Stork. 
Ev.  5273,  n.  (h.)  Sth  Amer.  ed.  If  letters  are  lent  directed  to  a  peraon  on 
particalar  baaiaeat,  and  an  anawer  ia  received  in  due  coarse,  a  fair  inference 
aiiaea  that  the  answer  was  aent  by  the  person  in  whose  hand-writing  it  pnr« 
porU  to  be.  Per  Lord  Kenyon  in  Carey  ▼.  Pitt,  Petke's  add.  Cas.  130.  The 
like  general  doctrine  prevaila  where  the  witness,  thoagh  he  has  seen  no* 
written  correspondence  of  the  party,  is  able  to  teatify  from  other  anthen- 
tic  papers,  received  or  examined  by  him  in  the  coarse  of  business.;  per 
Kent,  J.  in  Titford  ▼.  Knott,  3  Johns.  Cas.  314  ;  Tarnipoeed  v.  Hawkine, 
1  McCord,  378 ;  Faher  ▼.  Hilliard,  3  N.  Hamp.  R.  481,  483  ;  Thatcher  y. 
Ooff,  11  Loa.  R.  (Curry,)  94;  e.  g.  notea  purporting  to  have  been  signed  by 
Iha  alleged  writer,  and  afterwarda  paid  by  him  ;  the  payment  of  them  being 
a  full  admiasion  that  ha  had  made  and  aigned  them.  Johnaon  v.  Daveme,  19 
Johna.  134»  136.  So,  where  the  witness,  an  officer  of  a  bank,  atoted  that 
he  knew  the  person's  hand-writing,  from  the  circnmstance  of  having  his  bank- 
book, and  having  seen  his  checks,  which  were  received  and  paid  in  the  ordi- 
nary course  of  bosiaess.  Coffe^e  eaoe,  4  City  Hall  Rec.  53  ;  S.  C.  Jodio 
Rapes.  393.  In  Virginia,  a  witneas  who  had  acquired  a  knowledge  of  tha 
band- writing  of  a  perMn»  from  an  ezaroination  of  his  papers  alter  hia  death, 
(tha  witness  being  hia  admmiatrator,)  was  held  competent  to  testify  to  hia 
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hand,  he  cannot  then  be  pennited  to  decide  it,  in  court,  from 
a  comparison  of  hands.     (I  £sp.  Cas.  14.)(fr) 

hand-writincr,  in  the  coart  of  probate,  thoogfa  the  witneM  profened  to  have 
no  knowledge  lave  that  fo  deriTed.  Sharp  y.  Shearp,  2  Leigh,  249.  In 
Smith  y.  Sainsbury,  5  Carr.  k,  Payne,  196,  it  beoame  neeesiary  for  the  de- 
fendant to  prove  the  hand-writing  of  Mary  Smith,  an  attesting  witnew  to  an 
agreement,  parporting  to  be  aigned  by  the  plaintiff.  The  defendant's  attorney 
/or  this  purpose  testified,  that  he  believed  he  was  aoqoainted  with  her  hand- 
writing ;  that  he  had  never  seen  her  write,  bnt  had  observed  the  name  of 
Mary  Smith  signed  to  an  affidavit,  which  had  been  used  by  the  plaintifT's 
counsel,  in  answer  to  an  application  to  postpone  the  cause,  and  which  was 
filed.  In  the  affidavit  it  was  sworn,  that  Mary  Smith  was  the  plaintiiTs 
wife.  This  eyidence  being  objected  to.  Park,  J.  held  it  sufi&eient ;  for,  the 
plaintiff  was  precluded  from  alleging  that  the  signature  to  the  affidavit  was 
not  genuine.  He  distinguished  it  from  the  *oase  of  mere  comparison  of  hand- 
writing, inasmnoh  as  the  witness  took  notice  of  the  signature,  and,  in  his 
mind,  formed  an  opinion,  which  enabled  him  to  swear  to  his  belief*  Cowen 
&,  Hill's  Notes  to  1  Phil.  Ev.  1324, 1325. 

(h)  "  Mr.  Starkie,  speaking  as  to  the  mle  excluding  mere  comparison  of 
hands,  says,  that  perhaps  after  all,  the  most  satisfactory  reason  for  it  is,  that 
If  such  comparison  were  allowed,  it  would  open  the  door  to  the  admission  of 
m  great  deal  of  collateral  evidence,  which  might  go  to  a  very  inconvenient 
length.  For,  in  every  case,  it  would  be  necessary  to  go  into  distinct  evidence, 
to  prove  eaeh  specimen  produeed  to  be  genuine  ;  and  even  in  support  of  a 
particular  specimen,  (if  the  prssent  rule  were  to  be  broken  through,)  evidence 
of  comparison  would  be  receivable  in  order  to  establish  the  specimen,  and  so 
the  evidence  might  braneh  oat  to  an  indefinite  extent  9  Stark.  Ev.  375,  Gth 
Am.ed. 

**  By  comparison,  is  now  meant,  an  actual  eoroparison  of  two  writings  with 
each  other,  in  order  to  ascertain  whether  both  were  written  by  the  same  per- 
son ;  though  formerly,  even  comparing  the  standard  formed  in  the  witnen* 
mind  with  the  writing  in  dispute,  was  called  evidence  by  comparison  :  and 
hence,  was  deemed  inadmissible,  at  least  in  criminal  cases.  2  Stark.  Ev. 
373, 374,  6th  Am.  ed, 

"  The  English  courts  have  consistently  followed  the  rule,  excluding  evi- 
dence founded  upon  a  mere  comparison  of  hands  by  witnesses.  See  an  ela- 
borate note,  exhibiting  most  of  the  eariier  English  cases,  4  Esp.  Rep.  273.  a, 
Day's  ed.  A  witness  cannot  have  two  writings  placed  in  his  hands,  and  then 
be  asked,  whether,  in  his  belief,  both  were  not  written  by  the  same  person. 
Clermont  v.  TuUidge,  4  Carr.  4c  Payne,  1.  See  also  Mutchinoon  ▼.  AUeock, 
1  Dowl.  &,  Ryl.  165 ;  Greaves  v.  Hunter,  2  Carr.  Sl  Payne,  477.  On  ii^for- 
mation  for  a  riot,  a  letter  from  the  prosecutor  was  offered  by  the  defendant, 
and  admitted  to  be  genuine.  Tlien  a  lost  letter  was  proposed  to  be  proved  by 
a  witness,  who  never  saw  the  prosecutor  write,  but  would  swear  it  was  in  the 
same  hand  with  the  letter  produced ;  this  was  rejected  because  he  had  never 
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To  repel  ihis  proof,  the  defendant  produced  two  witnesses, 
who  severally  swore,  that  they  were  acquainted  with  his 
hand-writing,  and  that  the  note  in  question  was  not  signed 
with  his  hand.  The  defendants,  also,  produced  several  notes, 
admitted  to  be  his,  for  the  jury  to  judge,  by  comparison,  and 
they  were  delivered  to  the  judge,  by  consent.  This  consent 
takes  away  all  objection  to  the  admissibility  of  the  notes,  and 
we,  therefore,  decline  giving  any  opinion,  as  to  the  legality 
of  such  testimony,  without  consent. 

The  plaintiff  then  proved  the  endorsement  to  the  note  by 
a  confidential  clerk,  who  testified,  that  the  plaintiff  and  en- 
dorser (who  resided  in  London)  bad  long  beea  correspond 
dents,  and  that  their  letters  catne  into  his  hands ;  and  al- 
though he  had  never  seen  the  endorser  write,  he  believed  the 
endorsement  to  be  his  hand,  from  the  knowledge  he  had  ac- 
quired from  the  correspondence. 

This  proof  was  undoubtedly  admissible  and  competent ; 
(Buller's  N.  P.  236 ;)  and  there  is  no  sufiicient  cause  shown 
for  disturbing  the  verdict. 

Rule  refused.(c) 

Men  the  party  write.     The  King  ▼.  Sir  T.  Cklpepper,  Skin.  673."    Cowen 
Sl  HilPe  Notes  to  1  Phil.  £▼.  1326. 

"  The  doctrine  ezclading  comparieon  of  hands  by  witnesses,  was  recojr. 
nized  by  the  Supreme  Court  of  the  United  States,  in  Stroiher  ▼.  Lucaa,  7 
Peters'  R.  763.  '  It  is  a  general  rule,'  said  Thompson,  C.  J.,  delivering  the 
opinion  in  that  case,  *  that  oTidence  by  comparison  of  hands  is  not  admissible  i 
where  the  witness  has  had  no  proTious  knowledge  of  the  hand-writiog,  but  is 
called  upon  to  testify  merely  from  a  comparison  of  hands.'  Id.  767."  The 
same  doctrine  has  been  recognixed  in  New  York,  Jackson  ex  dem.  Van  Da- 
zen  y.  Van  Duzen,  5  Johns.  R.  155.  See  Jackson  ex  dem.  Woodruff,  Cody, 
9  Cowen,  140 ;  Haekinev.  Stuyf>eeani,Auth.  N.  P.  97 ;  Jackson  ▼.  PkUUps, 
9  Cowen,  94 ;  Wilson  v.  Kirkland,  5  Hill,  183 ;  OhnsUad  t.  Stewart,  13 
Johns.  R.  238.  New  Jersey,  Ooldsmith  v.  Bane,  3  Halst.  87.  Virginia, 
RowUf  adnCx,  t.  KiM  adm'r.  1  Leigh,  216.  See  Gardner* s  admW,  t.  Vidal, 
6  Rand.  106 ;  Redford^s  adnCr.  v.  Peggy,  id.  316  ;  Sharp  t.  Sharp,  2  Leigh, 
249 ;  and  Kentucky,  Woodward  ▼.  SpUler,  1  Dana  R.  179,  181.  The  whole 
subject  is  elaborately  considered  in  Cowen  &  Hill's  Notes  to  1  Phill.  £▼• 
1324-1332,  and  all  the  priacipal  cases  are  cited  and  commented  on. 
{^)  See  Peake's  Law  of  £v.  2d  ed.  103,  107. 
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[*215]  *FisH  against  Weathsrwax. 

Where  a  verdict  u  foond  for  the  plaintiff,  and  the  judgment  of  the  court  be- 
low ii  arreited,  and  the  plaintiff  wtabei  to  bringr  a  writ  of  error,  the  proper 
eoufM  ia  for  the  plaintiff  to  raoTe  the  court  for  judgement  afainst  hinuelf, 
and  for  the  defendant,  for  the  inaniBcieacy  of  the  declaration,  on  whieh 
jodgment  a  writ  of  error  will  lie,  hut  not  on  an  arrest  of  judgment. 

If  the  court  below  refnaee  to  give  auch  judgment,  on  the  prayer  of  the  party, 
this  court  wiU  grant  a  mandamus  to  compel  them  to  give  judgment. 

Foot,  for  the  plaintiff,  moved  for  a  rule  on  the  jndges  of 
the  court  of  common  pleas  of  the  county  of  Rensselaer,  to 
show  cause  why  a  mandamus  sliould  not  issue,  to  compel 
them  to  give  judgment  in  this  cause.  It  appeared  that  a 
verdict  had  been  found  for  the  plaintiff*  and  that  the  com- 
mon pleas  had  arrested  the  judgment  for  the  insufficiency  of 
the  declaration. 

Foot  said,  that  a  writ  of  error  could  not  lie,  and  that  a 
mandamus  was  the  only  remedy.  He  cited  1  Salk.  144 ; 
Cowp.  377;  3  Burr.  1265;  Stra.  113,  630. 

Birdj  contra. 

Benson,  J.  delivered  the  opinion  of  the  court.  There 
may  be  a  judgment,  for  the  insufficiency  of  the  declaration 
or  plea,  as  the  case  may  be,  against  the  party,  though  there 
may  be  a  verdict  for  him.  If  the  party  for  whom  a  verdict 
is  found,  will  not  move  for  judgment,  the-  other  party  may 
pray  for  judgment  against  himself;  but  the  entry  on  the  re- 
cord will  still  be  as  if  the  judgment  had  been  on  the  prayer 
of  the  party  for  whom  the  judgment  was  found.  And 
where  a  party  prays  to  have  judgment  rendered  against 
him,  to  the  intent,  that  he  may  bring  a  writ  of  error,  he  is 
entitled  to  have  it  so  rendered  against  him,  as  matter  of 
right. 

Where  the  verdict  is  for  the  plaintiff,  if  the  defendant,  in 
stead  of  letting  the  plaintiff  take  a  judgment  for  himself, 
prays  only  that   the  court,  omitting  to  render  judgment, 
shall,  as  their  final  act  in  the  cause,  say  to  the  parties,  that 
they  may  go  without  any  further  day  given  to  them  to  appear 
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again ;  and  if  the  plaintiff,  when  the  court  have  declared 
their  opinion  against  him,  does  not  pray  judgment 
against  himself,  the  judgment,  *in  such  case,  is  said  [*216] 
to  be  arrested^  as  distinguished  from  the  case  where 
it  is  rendered ;  for,  according  to  the  ordinary,  though,  per*^ 
haps,  improper  sense  of  the  expression,  a  judgment  is  said  to 
be  arreated^  when  the  court,  by  an  interlocutory  act,  award 
a  new  trial,  or  repleader,  or  other  further  proceedings ;  and 
where  the  party  for  whom  the,  verdict  was  given,  must  still 
so  further  proceed,  until  there  shall  finally  be  a  judgment  in 
the  cause,  and  then,  on  a  writ  of  error,  he  may  have  judgment 
on  the  verdict,  if  entitled  to  it,  and  the  judgment  of  the  court, 
in  awarding  the  further  proceedings,  and  of  consequence  the 
proceedings  themselves,  be  reversed.  The  arresting  of  judg- 
ment, however,  in  Ihe  present  case,  is  the  final  act  of  the 
court ;  and  the  question  is,  whether  it  is  such  a  judgment, 
as  that  a  writ  of  error  will  lie  upon  it. 

In  some  cases,  where  a  judgment  is  rendered  against  the 
plaintiff,  it  will  be  a  bar  to  an  another  action  for  the  same 
cause,  and  his  only  remedy  is,  by  a  writ  of  error,  to  have  the 
judgment  reversed  ;  but  if  the  remedy,  where  the  judgment 
is  arrested^  is  also  by  writ  of  error,  then  the  law,  to  be  con- 
sistent with  itself,  must  make  an  arrest  of  judgment  a  bar  to 
a  new  action,  in  the  same  cases  where  the  rendering  of  judg- 
ment is  a  bar.  But  as  the  arrest  of  judgment  is  not,  by  law, 
a  bar  in  any  case,  the  inference  must  be,  that  a  writ  of  error 
will  not  lie  on  it. 

That  this  is  the  law,  is  further  evident,  from  the  form  of 
the  entry  where  the  judgment  is  arrested,  and  the.  form  of 
the  court  of  errors.  In  the  first  case  the  entry  is,  <<  omitting 
the  rendering  of  judgment,"  &c.  in  the  latter  case,  the  writ  of 
error  states,  "that  in  rendering  judgment,  manifest  error,"  &c. 

If,  then,  the  plaintiff  has  no  remedy  by  a  writ  of  error,  he 
must  have  it  by  a  writ  of  mandamus  ;  though,  strictly  speak- 
ing, he  is  not  entitled  to  his  rule,  before  he  has  pray- 
ed the  court  below  to  render  judgment  against  *him-    [*217] 
self,  for  until  then  there  is  no  default  in  the  judge 
of  the  inferior  court ;  yet  as  this  case  is  new,  and  to  prevent 
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delay,  the  court  will  grant  a  special  rule,  that  if  the  judges 
of  the  court  below  shall  refuse,  onHhe  prayer  of  the  plaiatilf| 
to  render  judgment  against  himself,  and  for  the  d^endant, 
that  theu  they  show  cause  by  the  first  day  of  the  next  termi 
why  a  mandamus  should  not  issue  to  them  to  proceed  to 
judgment  in  the  cause.(a)  (Lutw.  124,  166, 1052,  1419, 
1498,  1608.  2  Barnes,  206,  226.  Plowd.  209.  2  Saund. 
228-    2  Town.  Jud.  118,  166.    6  Co.  32.    1  Mod.  207.) 

Rule  granted  accordingiy.(6) 

(a)  See  infra  note  (h),  § 

{b)  The  editor  trusts  that  he  will  be  elcused  in  submittin;  to  the  profesBion' 
a  collection  of  cases  npon  the  law  of  mandamus,  broader  and  fuller  than  is 
required  to  elucidate  the  decision  in  the  principal  case.  In  the  progress  ofle* 
gal  seience  almost  every  branch  of  jurispriidence  has  become  the  snbjeet  of  a 
distinet  modem  treatise,  and  it  is  somewhat  singular 'therefore  that  this  should 
have  been  neglected,  since  the  Courts  and  the  Bar  are  daily  occupied  in  its 
consideration.  The  intention  of  the  editor  has  been,  in  some  degree,  to  sup* 
ply  the  neglect  of  others,  though  it  might  not  be  done  with  any  thhig  like 
that  completeness  which  is  desirable,  and  the  result  is  submitted  to  the  oaa  and 
to  the  judgment  of  the  profession. 

§  1.  In  the  administration  of  political  affairs  and  in  the  proper  government 
of  subordinate  officers  and  tribuDals,  it  is  necessary  that  some  power  should 
exist  to  compel  them  to  thcee  acts  which  public  justice  demands.  And  what- 
STor  may  be  the  wisdom  with  which  specific  remedies,  the  instruments  of  that 
power,  are  devised,  many  cases  must  arise  to  which  they  cannot  be  applied, 
and  in  which  **  a  failure  of  justice  and  defect  ot  police  "  must  be  the  conse- 
quence. The  necessity  therefore  has  become  apparent  of  establishing  some 
general  residuary  remedy  to  be  used  upon  all  occasions  where  the  law  has 
bestowed  no  other,  and  where  in  justice  there  ought  to  be  one.  (See  per  Lord 
Mansfield  in  Rex  v.  Baker,  3  Burr.  1274.)  This  remedy  is  called  the  Writ  of 
Mandamus  and  it  is  liberally  interposed  for  the  benefit  of  the  citizen  and  the 
advancement  of  justice  ;  "  the  value  of  the  matter  or  the  degree  of  its  impor- 
tance to  the  public  police  is  not  scrupulously  weighed  ;  if  there  be  a  right 
and  no  other  specific  remedy,  it  will  not  be  denied :  in  fact,  where  there  is  a 
right  to  execute  an  office,  perform  a  service,  or  exercise  a  franchise,  more  es- 
pecially if  it  be  a  matter  of  public  concern,  or  attended  with  profit,  and  a  per- 
son is  kept  out  of  possession,  or  dispossessed  of  such  right,  and  has  no  other 
specific  legal  remedy,  the  court  will  interpose  by  mandamu*  upon  reasons  of 
justice  as  the  writ  expresses — JVbs  A.  B.  dehitametfetiinamjuttUittm  in  hoe 
parte  fieri  Dolentee,  ut  e$tju9tumi  and  upon  reasons  of  public  policy,  to  pre- 
serve peace,  order,  and  good  government."  {Rex  v.  Baker,  3  Burr.  1267.  Per 
Lord  Mansfield,  ibid.  1266.)  By  means  of  this  suppletory  remedy  inferior 
officers  and  tribunals  are  forced  to  perform  Uieir  duties,  and  corporations  are 
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tompelled  to  obtenre  the  ordinance!  of  their  conetitation  and  the  rlgrhts  of 
thoee  eotilled  to  participate  in  ^leir  priFilegreji.  (See  Angel  &  Amea  on 
Corp.  ed.  1833,  p.  426  )  The  proceeding  by  mandamus  was  employed  early 
in  the  annals  of  EngltPh  jarispradence)  but  it  would  be  impossible  to  deter- 
mine the  date  of  its  origin  even  if  there  were  any  objeot  to  be  gained  by  so 
Qseless  a  parsnit  Indeed  this  has  been  the  subject  of  considerable  difference 
of  opinion  amongst  legal  antiquarians  which  it  would  be  utteriy  idle  at  this 
day  to  attempt  to  solve.  Let  it  suffice  to  observe  that  while  on  the  one  hand 
It  has  been  supposed  to  be  of  modem  existence  and  to  owe  its  origin  to  Bagg's 
case,  on  the  other  it  has  been  traced  back  to  the  time  of  Edward  III.  and 
even  eariier,  to  that  of  Edward  I.  (See  Bac.  Ab.  tit.  Mandamus  A. ;  Lev. 
23;  Show.  263;  Ca.  Law  &  fiq.  53,  57  ^  Palm.  51 ;  Dyer,  333 ;  Skinner, 
293,  pi.  3,  310,  pi.  4.  See  also  per  Lord  Mansfield  in  Rex  v.  A$kew  et  al  4 
Burr.  2186, 2189.)  But  whatever  may  be  the  antiquity  of  this  remedy,  it  is  clear 
that  its  application  upon  distinct  and  well  settled  principles  is,  comparatively 
speaking,  of  late  date.  In  the  more  ancient  cases  the  grounds  upon  which 
a  mandamus  was  granted  or  refused  were  not  explicitly  stated,  but  within  the 
last  century  it  has  been  liberally  interposed  for  the  benefit  of  the  citizen  and 
*  the  advancement  of  justice.  (Bac.  Ab.  Bouvier's  ed.  tit  Mandamus,  introd. 
3  Burr,  1267 ;  4  id.  2188 ;  Cowp.  378.) 

4  2.  No  definition  of  mandamus  has  been  given  which  is  on  the  whole, 
more  satisfactory  than  that  of  Sir  William  Blackstone.  It  substantially  de« 
scribes  this  writ  as  in  general,  a  command  issuing  in  the  name  of  the  sovereign 
authority  from  a  superior  court  and  directed  to  any  person,  corporation  or  in- 
ferior court  of  judicature,  within  the  jurisdiction  of  such  superior  court,  re- 
quiring them  to  do  some  particular  thing  therein  specified  which  appertains 
to  their  office  and  duty.  (3  Black.  Comro.  110.  See  Bouvier's  Law  Ditft. 
tit  Mandamus.) 

(  3.  Let  us  now  briefly  consider  where  the  authority  to  issue  a  mandamus 
is  reposed.  By  the  common  law  this  writ  was  esteemed  one  of  the  flowers  of 
the  King's  Bench,  (per  Doddridge,  J.  in  Audley  v.  Jay,  Poph.  176,)  and  pc* 
cttliar  to  that  tribunal,  because  of  the  general  superintendence  which  it  exer- 
dsed  over  all  inferior  jurisdictions  and  persons.  The  king  originally  sat  there 
in  person  and  aided  in  the  administration  of  the  law.  According  to  the  theory 
of  the  English  constitution  the  king  is  tlie  fountain  of  justice,  aod  where 
the  laws  did  not  afford  a  remedy  and  enable  the  individual  to  obtain  his  right» 
by  the  regular  forms  of  judicial  proceedings,  the  prerogative  powers  of  the 
sovereign  were  brought  in  aid  of  the  ordinary  judicial  powers  of  the  Court,  and 
the  mandamus  was  issued  in  his  name  to  enforce  the  execution  of  the  law. 
And  although  the  sovereign  has  long  since  ceased  to  sit  there,  yet  be  is  still 
present  in  construction  of  law  so  far  as  to  enable  the  court  to  exercise  its  pre- 
rogative powen  in  his  name ;  and  hence  its  power  to  issue  the  writ  of  manda- 
mus. It  is  therefore,  evident,  that  by  the  principles  of  the  common  law,  this 
power  would  not  be  incident  to  any  eonrt  which  did  not  possess  the  general 
superintending  power  of  the  Court  of  King*s  Bench,  {ted  vid.  Vem.  175,)  in 
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which  the  sorereigiity  might  by  construction  of  law  be  soppoited  to  tit,  and 
to  exert  there  ita  prerogative  powers  in  aid  of  the  coart  in  order  that  a  right 
might  not  be  without  a  remedy.  (Per  Taney,  Ch.  J.  in  KendaU  v.  The  United 
State;  13  Peters,  524,  630.)  It  may  therefore  be  stated,  as  a  general  prin- 
ciple, that  all  those  courts  which  bear  the  same  judicial  relation  to  the  sove- 
reign power  of  the  sUte  that  the  King's  Bench  does  in  England,  have  the  au- 
thority to  issue  the  writ  of  mandamus.  In  every  well  constituted  govern- 
ment the  highest  judicial  authority  must  necessarily  have  this  supervisory  ca- 
pacity to  compel  inferior  or  subordinate  tribunals,  magistrates,  and  all  others 
exercisiag  public  powers,  to  perform  their  duty.  {Strong,  petitioner,  90 
Pick.  R.  484, 495.  Howard  v.  Gage,  6  Mass.  R.  462,  463.  1  Grab.  Pr.  3d 
ed.  315.  State  ▼.  Bruce,  1  Const.  Rep.  S.  Ca.  165,  174, 175.  See  Commw. 
▼.  Commioeienereof  Laneaeter,  6  Bini^y,  5 ;  Commis.  v.  Judgeeof  Common 
PUatf  3  Binney,  273  ;  The  Same  ▼.  The  Same,  1  Serg.  &,  Rawle.  187 ;  Mbr- 
rio  y.  Buckley,  8  id.  211 ;  Kolb'e  cam,  4  WatU,  154 ;  see  also  9  Sei|r.  k. 
Rawle,  72,  per  Tilghman,  C.  J.)*    The  judiciary  set  of  1789,  (f  13,)  express- 

•  By  the  Revised  Statutes  of  New  York,  (vol.  2, 3d  ed.  p.  259,  §  1,)  « the  so. 
preme  court  shall  possess  the  powers,  and  exercise  the  iuriediction,  which  be- 
longed to  the  supreme  court  of  the  colony  of  New  York,  with  the  exceptions, 
limitstions  and  additions,  created  and  imposed  by  the  constitution  and  laws  of 
this  state.*'  The  jurisdiction  of  this  court  as  it  now  exists,  is  traced  to  the  or- 
dinances of  1699  and  1704  ;  by  the  latter  of  which,  it  is  invested  with  AiU 
and  ample  power  and  authority  to  have  and  take  cognizance  of  all  pleas  and 
causes,  civil,  criminal  and  mixed,  and  to  hear,  try  and  determine  the  same, 
as  fully  and  absolutely  to  all  intents  and  purposes,  as  the  courts  of  king's 
bench,  common  pleas,  and  exchequer  in  England.  '  <1  Grab.  Prac.  3d  ed.  p. 
304.)  The  provision  of  the  constitution  of  1846,  (art  vi.  $  3,)  that  there 
shall  be  a  supreme  court,  having  general  jurisdiction  in  law  and  equity,  in  no 
respect  changes  the  power  of  that  tribunal  to  grant  the  writ  of  mandamus. 

The  Revised  Statutes  of  Maasachusetts  (499,  §  5,)  provide  that  the  justices 
of  the  supreme  judicial  court  "  shall  have  power  to  issue  writs  of  error,  cer- 
tiorari, mandamus,  prohibition  and  quo  warranto,  and  all  other  writs  and  pro- 
cesses, to  courts  of  inferior  jurisdiction,  to  corporations  and  individuals,  thai 
shall  be  necessary  to  the  furtherance  of  justice,  and  the  regular  execution  of 
the  laws." 

The  provision  in  the  Statutes  of  Maine  is  very  similar.  It  is  that  the  su- 
preme judicial  court  **  shall  have  power  to  issue  writs  of  error,  certiorari,  man- 
damus, prohibition,  quo  warranto,  and  all  other  processes  and  writs,  to  courts  of 
inferior  jurisdiction  to  corporations  and  individuals,  which  may  be  necessary  for 
the  furtherance  of  justice,  and  the  due  execution  of  the  laws."  (Rev.  Stat  of 
Maine,  395,  ^  5.) 

The  Constitution  of  Missouri,  of  1820,  (art  v.  ^  3,)  provides  that "  the  so- 
preme  court  shall  have  a  general  superintending  control  over  all  inferior 
courts  of  law.  It  shall  have  power  to  issue  writs  of  habeas  corpus,  manda- 
mus, quo  warranto,  certiorari,  and  other  original  remedial  writs ;  and  to  hear 
and  determine  the  same." 

The  Revised  Statutes  of  Michigan  enact  that  the  supreme  court  "  shall 
have  authority  to  issue  writs  of  error,  certiorari,  mandamus,  habeas  corpus,  pro- 
cedendo, supersedeas,  and  all  other  writs  and  process  which  may  be  necessary 
for  the  due  execution  of  the  law,  the  administration  of  right  and  justice,  and 
the  full  and  perfect  exercise  of  its  jurisdiction,  and  to  have  and  determine 
thereon,  according  to  the  principles  and. usages  of  law."  (R.  S.  of  Mich.  358.) 

In  Ohio,  the  Act  of  February  7,  1831,  gives  to  the  supreme  court  power 
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ly  eoDfeired  upon  the  Sapreme  Conrt  of  the  United  States,  to  iasue  writs  of 
nandamas  ui  eases  warranted  by  the  principles  and  osagres  of  law,  to  any 
courts  appointed  or  permns  holding  office  onder  the  authority  of  the  United 
States,  but  no  similar  provision  was  adoped  in  reference  to  the  Circuit  Courts. 
It  might  have  been  questionable,  perhaps,  had  not  this  power  been  explicitly 
bestowed  by  statute,  whether  the  former  court  would  have  been  entitled  to 
exercise  it  in  those  cases  where  it  has  only  appellate  jurisdiction,  because  a 
mandamus  is  an  original  and  not  an  appellate  process  ;  (Daniel  v.  County 
Court,  I  Bibb.  496 ;  Morgan  v.  RegUter,  Hardin,  609  ;  Daniel  v.  Warren 
County  Court,  Mardin,  610,  n. ;  Commw,  v.  Commieoionero  of  Laneaoter,  € 
Binney,  5 ;)  but  the  latter  court  has  original  cognizance  concurrent  with  the 
courts  of  the  several  states  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds  ^500  and  the  United  States  are 
plaintiA  or  petitioners ;  or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen 
ef  the  state  where  the  suit  is  brought  and  a  citizen  of  another  state.  They 
have  also  jurisdiction  in  all  cases  in  law  or  equity  arising  under  the  revenue 
laws  of  the  United  States,  for  which  other  provisions  are  not  already  made 
by  law.  (Acts  of  5Mth  Sept  1789,  ^  11 ;  id.  2d  March,  1833,  ^  2.)  Incident- 
ally  to  this  jurisdiction  they  have  received  power  to  issue  all  writs  neces- 
sary for  its  exercise  and  agreeable  to  the  principles  and  usages  of  law,  (Act  of 
1789,  §  14,)  and  in  this  general  power  the  writ  of  mandamus  is  included.  But 
when  this  writ  is  not  necessary  to  the  exercise  of  their  jurisdiction  it  is  forbid- 
den, because  the  reason  fails  upon  which  the  power  to  issue  it  depends.  (Mc 
Inlvre  ▼.  Wood,  7  Crancfa,  504.  McCluny  v.  Silliman,  6  Wheaton,  349. 
Smith  ▼.  Jaekmm,  Paine  C.  C.  R.  453.) 

It  is  obvious  from  the  fact  that  the  governments  of  the  United  States  and 
those  of  the  several  states  are  distinct,  that  the  one  can  exercise  no  authority 

"  to  Issue  writs  of  habeas  corpus  cum  causa,  certiorari,  mandamus,  prohibi- 
tion, procedendo,  error,  supersedeas,  habeas  corpus,  ue  exeat,  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may  be  necessary  to  en- 
force the  due  administration  of  right  and  justice  throughout  ibe  state,  and  for 
the  exercise  of  its  jurisdictiou,  agreeably  kg  the  usages  and  priuciples  of  law." 

In  Pennsylvania  the  supreme  court  has  the  power  to  grant  mandamus.  The 
Stat  of  16tii  June,  1836,  provides  that  *'  besides  the  powers  hitherto  possess- 
ed by  the  supreme  court,  to  issue  writs  of  mandamus,  the  said  court  shall  have 
power  to  issue  such  wriu  to  any  other  court  or  tribunal  constituted  by  the  au- 
thority of  the  laws  of  the  commonwealth,  in  all  cases  where  such  iuterposi- 
tion  shall,  in  the  discretion  of  the  said  conrt,  be  necessary  to  the  advance- 
ment and  due  administration  of  justice  ;'*  and  this  power  is  also  extended  to 
the  courts  of  common  pleas : — "  The  several  couits  of  common  pleas,  the 
president  judge  being  present,  shall,  within  their  respective  counties,  have  the 
like  power  with  the  supreme  court,  to  issue  writs  of  mandamus  to  all  officers 
and  magistrates,  elected  or  appointed,  in  or  for  the  respective  county,  or  in  or 
for  any  township,  district,  or  place  within  such  county,  and  to  all  corporations, 
being  or  having  their  chief  place  of  business  withiu  such  county.  The  juris- 
diction aforesaid,  shall  be  exercised  in  the  manner,  and  according  to  the  roles, 
hitherto  observed  and  practised  in  the  supreme  court  of  this  oommonwealth, 
except  so  far  as  the  same  shall  be  altered  by  this  act."  (Act  of  Juno  14, 
183&) 

See  the  New  Jersey  Statute,  Elmer's  Dig.  330. 
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over  the  iDferior  tribunals,  officers,  or  perBons  of  the  other.  Aad  therefore 
a  state  coart  cannot  issue  a  mandamus  to  an  officer  of  the  United  States,  as 
a  register  of  the  land  office,  to  compel  him  to  perform  any  act  {M*:Cluay  ▼. 
Silliman,  6  Wheaton,  598,  604.) 

^4.  The  writ  of  mandamus  has  been  termed  a  prerogative  writ,  because 
regularly  it  iwues  only  in  eases  relating  to  the  public  and  to  the  government, 
(Bac  Ab.  tit.  Mandamus  A.)  but  perhaps  a  better  reason  why  it  was  so  called 
is  to  be  found  in  the  fact  that  it  issued  by  the  special  power,  pre-eminence,  or 
privilege  which  the  king  exercised  over  and  beyond  other  pereons,  and  above 
the  ordinary  coufbc  of  the  common  law  in  right  of  his  regal  dignity.  (See  Jaa 
Law  Die.  tit  Prerogative  ;  1  Black.  Comm.  239  ;  Rex  v.  Barker,  1  Wm. 
Black.  352  )  And  inasmuch  as  this  writ  was  theoretically  extended  to  the 
subject  by  the  prerogative  of  the  sovereign,  in  the  proper  exercise  of  which 
he  could  not  be  controlled,  it  was  of  necessity  diecretionary  in  its  character 
and  liable  to  be  granted  or  refused  as  he  might  see  fit  Nor  has  this  theory 
been  changed  in  its  application  to  the  judicial  system  of  our  own  country, 
but  such  discretion  resides  in  those  tribunals  that  issue  this  writ,  in  the  same 
manner  that  it  did  in  the  king  or  the  court  of  King's  Bench  where  he  was 
constructively  present  It  is  true  that  mandamus  has  been  called  a  writ  of 
right,  (Bac.  Ab.  tit  Mandamus  A.  id.  Intro,  id.  D.)  but  this  was  long  since  ques- 
tioned ;  (per  Ashburst,  J.  in  Rex  v.  Commre.  of  Exciee,  2  T.  R.  381,  385  f) 
and  it  is  now  well  settled  that  the  writ  is  discretionary,  and  tbat\his  discre- 
tion will  not  be  exercised  unless  some  just  or  useful  purpose  may  be  answer- 
ed thereby.  {Ex  parte  Fleming,  4  Hill,  582,  5S3,  584.  Van  Reneeelaer  ¥. 
Sheriff  of  Albany,  I  Cowen,  501,  512.  Corporation  v.  Paulding,  4  Martin, 
N.  8. 189.  Rex  v.  Clear,  4  Barn.  &  Cresw.  899.  Rex  v.  Mayor,  4>c.  of 
Totneee,  5  Dowl.  &  Ry.  481.  Rex  v.  Gnffithe,  5  Barn.  &  Aid.  731.  per 
Bailey,  J.)  But  although  it  is  discretionary  in  the  court  to  grant  or  refuse  this 
remedy,  yet  this  discretion  is  not  merely  arbitrary  and  capricious,  but  on  the 
contrary  is  regulated  by  certain  rules  and  principles  of  law,  (which  we  shall 
herea'iter  consider,)  in  order  that  every  citizen  who  can  show  cleariy  to  the 
satisfaction  of  the  court  that  he  has  such  a  right  as  the  law  ought  to  pro- 
tect and  viudicate,  without  any  other  specific  remedy  of  which  he  can  legally 
avail  himself,  may  be  legally  entitled  to  the  aid  of  this  process.  (See  per 
Brevard,  J.  in  The  State  v.  Bruee,  Con.  Rep.  S.  Ca.  165,  176.) 

§  5.  We  have  seen  that  the  courts  exercise  their  discretion  in  granting  this 
writ,  and  that  it  is  not  from  hence  to  be  inferred  that  this  discretion  is  arbitrary 
in  iU  character  and  irrespective  of  general  rules  of  law,  which  have  been  dio- 
tated  by  experience  and  incorporated  into  our  system  of  judicature.  On  the 
contrary,  we  shall  find  that  a  number  of  leading  principles  in  regard  to  the 
granting  of  mandamus,  have  received  the  sanction  of  the  common  law  and  are 
therefore  uniformly  to  be  regarded.    And 

L  It  may  be  generally  stated  that  a  mandamus  is  granted  only  to  enforco 
a  public  right  or  a  public  doty.  (Bac.  Ab.  tit.  Mandamus  C.  Com.  Dig  tit. 
Maudamus  A.    3  Black.  Comm.  1 10.    1  Chitt.  Genl.  Pr.  789.) 
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la  the  fint  place,  each  a  right  or  daty  most  depend  upon  the  public  char- 
acter of  the  perton  sought  to  be  commanded.    If  he  be  a  mere  private  person 
owing  no  peculiar  duty  to  the  public,  the  writ  will  not  lie.    Therefore,  where 
a  mandamus  issued  commanding  a  party  who  was  alleged  to  have  custody  of 
certain  books,  papers  and  proceedings,  relating  to  a  court  of  requests,  (under 
a  local  act,  47  Geo.  III.  sess.  2,  ch.  I,)  or  to  the  office  of  the  clerk  thereof,  to 
deliver  them  up  to  a  party  who  claimed  to  hold  them  as  having  been  elected 
clerk  to  the  court,  it  was  held  that  the  mandamus  was  bad,  as  not  showing 
that  the  detainer  was  other  than  by  a  private  individual.     {The  Queen  \. 
Hopkins  et  al.  1  Queen's  Bench  R.  161.)    And  again,  in  the  second  place, 
such  a  right  or  duty  must  depend  upon  the  public  character  of  the  act  sought 
to  be  enforced.    This  remedy  therefore  does  not  extend  to  any  right  or  duty 
simply  of  a  pritrate  nature  and  totally  unconnected  with  any  of  the  purposes 
of  public  government    Thus,  for  example,  where  an  application  was  made 
for  a  rule  nisi  for  a  mandamus  to  a  private  trading  corporation,  to  compel 
them  to  permit  a  transfer  to  the  assignees  of  a  bankrupt  of  some  shares  of 
capita]  stock  which  stood  in   his  name,  and  which   had  been  refused,  the 
court  said,  <*  We  are  not  aware  of  any  instances  of  a  mandamus  like  the  pre- 
sent having  ever  been  granted,  and  if  we  were  to  grant  this,  we  should  be 
called  upon  to  Interfere  in  all  cases  of  dispute  between  the  members  of  private 
corporations.    This  company,  though  carried  on  under  a  royal  charter,  is  a 
mere  private  partnership.    But  the  writ  of  mandamus  Is  a  high  prerogative 
writ,  and  is  confined  to  cases  of  a  public  nature,  the  rule  therefore  must  be 
refhsed."    {Rex  v.  The  London  Assurance  Co.  5  Barn.  &  Aid.  899  ;  1  Dowl. 
Sl  Ry.  510.)    And,  accordingly,  where  a  mandamus  was  ssked  to  the  Bank 
of  England  to  compel  the  directors  of  that  corporation  to  produce  their  ac- 
counts for  the  purpose  of  declaring  a  dividend  of  the  profits,  Abbott,  C.  J.  said, 
*<  It  is,  in  effect,  an  application  on  the  behalf  of  one  of  several  partners,  to 
compel  his  co-partners  to  produce  the  account  of  profit  and  loss,  and  to  divide 
their  profits,  if  any  there  be.    The  examination  of  the  accounts  of  a  trading 
company  may  be  effectually  entered  into  in  the  Court  of  Chancery,  but  this 
court  is  a  very  unfit  tribunal  for  such  a  subject.    A  mere  trading  corporation 
differs  materially  from  those  which  are  intrusted  with  the  government  of 
cities  and  towns,  and  therefore  have  important  public  duties  to  perform.    No 
instance  has  been  cited  in  which  the  court  has  granted  a  mandamus  to  a  cor- 
poration like  the  present,  and  I  think  we  ought  not  now  to  establish  the  pro- 
cedent"    And  Bayley,  J.  said,  "  The  court  never  grant  this  writ  except  for 
pubHe  purposes,  and  to  compel  the  performance  of  public  duties.    This  is  an 
application  at  the  instance  of  one  of  several  partners  in  a  trading  company  to 
compel  his  co-partners  to  divide  their  profits ;  but  that  is  a  mere  private  pur- 
pose and  presents  a  fit  subject  for  inquiry  on  the  other  side  of  the  hall.   Then 
IS  no  instance  in  which  the  court  have  granted  a  mandamus  to  a  trading  cor- 
poration ;  and  that  being  so,  I  think  that  we  should  not  now  grant  it  for  the 
first  time.*'    {Rex  v.  Bank  of  England,  3  Barn.  &  Aid.  620.)    The  language 
of  the  court  is  to  the  same  effect  in  the  Matter  of  Morris  Shepley  et  oL  v. 
The  Mechanic^  Bank,  10  Johns.  R.  485.    (Sec  also  Rex  y.  Bank  of  Eng- 
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land,  Doag.  534  ;  Van  Renn»elaer  t.  Sheriff  of  Albany,  1  Coweo,  501,  513 ; 
Anon,  3  Ld.  Raym.  485 ;  Rex  v.  Merchant  Tailoro  Co.  3  Barn.  &  Aid.  115.) 

4  6.  Upon  the  principle  that  the  act  sought  to  be  commanded  ii  not  of  a 
public  character,  a  mandarooB  will  be  refused  to  compel  an  admission  to  an 
office  or  service  of  a  private  nature.  Clerk  to  a  dean  and  chapter  has  been 
decided  to  be  of  this  character ;  "  his  office  being  only  to  enter  leases  granted, 
ice.,  and  therefore  he  hath  no  more  to  do  with  the  pablic  than  the  bailiff  of  a 
manor.*'  (Comb.  133.)  So  has  proctor  in  the  spiritnal  court,  (3  Mod.  335 ; 
Bac  Ah.  tit.  Mandamus  C.)  surgeon  to  a  hospital,  (Comb.  41 ;  7  Mod.  118, 
S.  P. ;)  master  of  the  Lord  Mayor's  water  house,  (Vent  143  ;)  clerk  of  the 
Butchers  Company,  (6  Mod.  18;  3  Ld.  Raym.  959, 1004  ;)  and  approver  of 
guns  to  the  Gunsmiths  Company,  (6  Mod.  83 ;  3  Ld.  Raym.  989 ;  Comb. 
347 ;  though  these  cases  have  been  questioned  ;  Bac.  Ab.  tit  Mandamus  C.) 
The  office  of  vestry  clerk  has  also  been  adjudged  within  this  rule  in  Rex  v. 
Churehwardeno  of  Croyden,  (5  T.  R.  713,)  where  Lord  Kenyon  remarks, 
<*  This  office  is  merely  of  a  private  nature  ;  and  if  a  mandamus  were  to  be 
granted  to  restore  to  the  office  of  vestry-clerk,  I  should  soon  expect  to  bear  of 
an  application  for  a  mandamus  to  restore  to  the  office  of  a  toll-gate  keeper  of 
a  turnpike  road.*'  (See  also  State  ex  rel  Oruber  v.  ChampUnf  Sawu  y. 
Hunt  ef  aZ.  3  Bailey  R.  330 ;  Bac.  Ab.tit  Mandamus  C.  1.) 

§  7.  II.  The  right  or  duty  in  respect  of  which  the  remedy  by  mandamus  is 
sought,  must  be  of  a  legal  character.  (See  the  opinion  of  Yeates,  J.  in 
Commto.  y.  Roeeeter,  3  Binoey,  363;  State  y.  Brttee,  Const  R.  S.  Ca.  165, 
175.)  The  established  rule  of  law  is  that  there  ought,  in  all  cases,  to  be  a 
specific  legal  right  as  well  as  the  want  of  a  specific  legal  remedy.  (Id.)  Upon 
this  principle  the  court  of  King's  Bench  refused  a  motion  to  direct  this  writ 
to  Dr.  Bettesworth,  commanding  him  to  grant  administration  to  Smith  of  the 
goods  of  his  deceased  son  durante  minore  <Btate  of  his  grandson.  And  they 
observed,  "  When  we  grant  mandamus  it  is  to  oblige  the  judge  to  do  right  to 
the  party  who  sues  the  writ ;  but  as  there  is  no  law  which  says  to  whom 
these  administrations  during  minority  shall  be  granted,  tliere  is  no  law  to  be 
put  in  execution."  {Smith*9  caee,  3  Strange,  393.  See  Rex  v.  Betteeworth, 
Id  956.)  And  the  same  court  held  that  this  writ  would  not  lie  to  the  Arch- 
.  bishop  of  Canterbury,  to  issue  his  fiat  to  the  proper  officer  for  the  admission  of 
a  doctor  of  civil  law,  a  graduate  of  Cambridge,  as  an  advocate  of  the  court  of 
arches,  because  no  such  right  or  duty  exists.  {Rex  v.  Archbishop  of  Canter^ 
bury,  8  East,  313.) 

§  8.  IIL  The  right  or  duty  must  be  perfect  and  not  inchoate.  {The  Poo* 
pleY.  The  Trueteee  of  Brookljfn,  I  Wend,  318.) 

$  9.  IV.  It  is  a  rule  of  general  application  (though  not  without  ezeeptions 
to  which  we  shall  hereafter  allude)  that  where  there  is  any  other  specific 
remedy  for  the  party  complaining,  the  writ  of  mandamus  will  not  He.  If 
therefore  an  appeal  or  writ  of  error  can  be  brought  for  the  purpose  of  decid- 
ing the  question  presented  npon  the  application  for  mandamus,  the  court  will 
leave  the  party  to  that  remedy.     (Carthew,  16  ;  Prohurtfo  cose,  Andr. 
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177.)  And  the  rewon  of  this  is  clear,  for  notwithstaudinsf  any  opinion  ez- 
prewed  upon  the  mandamus,  the  case  might  still  be  brought  before  the  court 
upon  a  writ  of  enor.    The  eflRnst  therafore  of  this  mode  of  interposition  would 
be  to  retard  decisions  upon  questions  which  were  not  final  in  the  court  below, 
so  that  the  same  cause  mi^ht  come  many  times  before  the  superior  court  be- 
fore there  would  be  a  final  judgment.     (Per  Marshall,  C.  J.  in  Bank  of  Co- 
UaMa  ▼.  Sweemft  cited  infra.    See  Rex  ▼.  IAncoln*9  Iwn^  4  Bam.  &  Cresw. 
855 ;  Rm  v.  StrteU  8  Mod.  98  ;  2  Chitty,  255.)    In  accordance  with  this 
principle,  where  a  district  judge  had  decided  that  the  custody  of  goods  pro- 
ceeded against  after  a  seizure  by  the  collector  of  the  port  of  New  York,  was 
in  the  marshal  of  the  district,  after  process  had  issued  by  order  of  the  court 
against  the  goods,  and  a  mandamus  was  asked,  of  the  Supreme  Court  of  the 
United  States,  to  show  that  such  custody  was  to  continue  in  the  collector  of 
the  port,  it  was  denied.    Story,  J.  who  delivered  the  opinion  of  the  court  ob- 
serving, "We  are  of  opinion  that  this  is,  in  no  just  sense,  a  case  for  a  writ  of 
mandamus.    This  court  has  authority  given  to  it  by  the  thirteenth  section  of 
the  judiciary  act  of  1789,  ch.  20,  to  issue  writs  of  mandamus  in  cases  war- 
lanted  by  the  principles  and  usages  of  law  to  any  courts  appointed  under  the 
authority  of  the  United  States.    The  present  application  is  not  warranted  by 
any  such  principles  and  usages  of  law*    It  is  neither  more  nor  less  than  an 
application  for  an  order  to  reverse  the  solemn  judgment  of  the  district  judge, 
in  a  matter  clearly  within  the  jurisdiction  of  the  court,  and  to  substitute  an- 
other in  its  stead.    Now  a  writ  of  mandamus  is  not  a  proper  process  to  cor- 
rect an  erroneous  judgment  or  decree  rendered  in  an  inferior  court    That  is 
properly  matter  which  is  examinable  upon  a  writ  of  error  or  an  appeal,  (as 
the  case  may  require,)  to  the  proper  appellate  tribunal.    Neither  can  this 
court  issue  the  writ  upon  the  ground  that  it  is  necessary  for  the  exercise  of 
its  own  appellate  jurisdiction ;  for  the  proper  appellate  jurisdiction,  if  any  in 
this  case,  is  direct  and  immediate  to  the  Cirenit  Court  for  the  southern  dis- 
trict of  New  York.''    {Ex  parU  Jesse  HoyU  13  Peteri,  279,  290.)  So  where 
a  mandamus  ^was  moved  to  be  directed  to  the  Circuit  Court  for  the  County 
of  Washington,  commanding  them  to  strike  off  a  plea  which  they  had  per- 
mitted the  defendant  to  put  in,  and  to  compel  him  to  enter  another  plea  which 
the  plaintiff's  counsel  deemed  the  proper  plea,  under  the  provisions  of  an  act 
of  the  Legislature  of  Maryland,  upon  which  the  proceedings  were  founded, 
incorporating  the  Bank  of  Columbia,  the  motion  was  denied.    Chief  Juitice 
Marshall  remarking,  *'  We  think  this  Is  not  a  proper  case  for  a  mandamus. 
It  doeo  not  diflfer  in  principle,  from  any  other  case  in  which  the  party  should 
plead  a  defective  plea,  and  the  plaintiff  should  demur  to  it ;  in  which  case, 
there  is  no  doubt  that  the  revising  power  of  this  court  could  be  exereised  only 
by  a  writ  of  error."    (TAe  Bank  of  Columbia  v.  Sweeny,  1  Peters,  567, 569.) 
So  where  a  mandamus  to  the  Cirouit  Court  of  the  eastern  district  of  Louisiana 
was  moved,  the  petition  stating  "  that  a  bill  in  equity  is  now  pendhig  in  the 
said  cirouit  court,  in  which  the  petitioner  is  plaintiff,  against  Richard  Relf  and 
others,  defendants  ;  that  it  is  understood  to  be  the  settled  determination  of  the 
district  judge  not  to  suffer  chancery  pnctice  to  prevail  in  the  cirouit  court ; 
that  her  right  to  proceed  in  her  suit  has  been  denied,  until  she  shall  cause 
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copies  of  her  bill  in  tbe  French  langoaite  lo  be  eerred  opon  the  defeadaatfl  or 
Pome  of  them,  and  until  she  shall  6ie  doooroento,  which  are  not  made  ex* 
hibiti  in  the  oaaee ;  and  then  that  all  farther  proeeedinfi  in  the  canoe  efaall 
be  in  conformity  with  the  existing  practice  of  the  court,  which  existing  prac- 
tice is  understood  to  mean  the  practice  proTailiog  in  the  conrt  in  civU  ease* 
ffenerally,  in  disregard  of  the  rules  established  bj  the  Supreme  Conrt  to  be 
observed  in  chancery  cases;*'  the  motion  was  denied  the  court  ofaserriiif: 
'*  That  it  is  the  duty  of  the  Circuit  Conrt  to  proceed  in  this  suit  according  to 
the  rules  prescribed  by  the  Supreme  Court  for  proceedings  in  equity  causes  al 
the  February  terra  thereof,  a.  d.  1822,  can  admit  of  no  doubt.    That  the  pro- 
ceedings  of  the  district  judge,  and  the  orders  nuide  by  him  in  the  cause,  which 
are  complained  of,  are  not  in  conformity  with  those  rules,  and  with  chancery 
practice,  can  admit  of  as  little  doubt.    But  the  question  before  us  is  not  as  ta 
the  regularity  and  propriety  of  those  proceedings,  but  whether  the  case  be* 
fore  us  is  one  in  which  a  mandamus  ought  to  issue.    And  we  are  of  opinion 
that  it  is  not  such  a  case.    The  district  judge  is  proceeding  in  the  cause, 
howcTer  irregular  that  proceeding  may  be  deemed ;  and  the  appropriate  re- 
dress, if  any,  is  to  be  obtained  by  an  appeal  after  the  final  decrse  shall  be  bad 
in  the  cause.    A  writ  of  mandamus  is  not  the  appropriate  remedy  for  any 
orders  which  may  be  made  in  a  cause  by  a  judge  in  the  exercise  of  his  au* 
thority,  although  they  may  seem  to  bear  baishly  or  oppressively  upon  tho 
party.    The  remedy  in  such  cases  must  be  sought  in  some  ether  form.*'  (Ex 
parte  Myra  Clark  Whitney,  13  Peters,  404,  407, 408.)    In  accordance  witb 
these  principles  it  has  been  held  that  where,  on  a  reploTin  bond  to  proeecoter 
a  suit  in  replevin  in  another  state,  the  plaintiff  took  judgment  for  the  penalty, 
nominal  damages  and  costs,  and  the  defendant  paid  the  nominal  damage* 
and  costs,  and  applied  to  a  subordinate  court  for  an  arder  that  satisfaction  bo 
entered,  this  court  refused  a  mandamus  to  compel  the  entry  of  satisfaction  'r 
(Ex parte  Livingeton  v.  Superior  Court  of  New  York,  10  Wend.  545  ;)  and 
where  a  court  of  common  pleas  gave  judgment  for  damages  only,  it  was  held 
that  this  remedy  would  not  lie  to  compel  them  to  give  judgnMut  for  the  coeta 
likewise ;  (Janoen  v.  Daoioon,  S  Johna.  Cas.  72 ;)  nor  will  it  lie  to  compel  a 
subordinate  court  in  which  an  action  is  pending,  to  set  aside  a  report  of  re- 
'  ferees  on  the  ground  that  it  is  contrary  to  law  ;  (The  PeopU  v.  The  Superior 
CSsurf  of  New  York,  18  Wend.  €75  ;)  nor  to  dismiss  an  appeal  alleged  to> 
be  improperly  entered  and  sustained ;  (Jones  ▼.  Allen,  1  Green,  97 ;)  for  in 
all  these  cases  the  party  has  an  adequate  remedy  by  writ  of  error  or  some 
proceeding  in  that  nature.    (The  principle  under  oonaidetatiou  is  also  main^ 
Uined  in  The  PeopU  v.  The  Judgeo  of  UUter,  Coleman  C.  117  ;  Bx  parte 
Koon  et  al,  1  Dento,  644  ;  FuUer  v.  The  Oneida  Common  PUao,  81  Wend. 
30  ;   Ex  parte  Neloon,  1  Cowen,  417  ;  Ex  parte  Bootwiek,  id.  143 ;  and 
in  The  StaU  v.  MitehtU,  Ordinary,  Const  Rep.  S.  C.  703 ;  whieb  was  an 
application  for  a  mandamus  to  be  directed  to  the  defendant,  to  compel  him  te 
grant  letters  of  administration  to  certain  pesMus,  and  was  denied  upon  the 
ground  that  a  remedy  by  appeal  was  provided  by  statute.    See  also  Chaoe  y* 
The  Blackstone  Canal  Co,  10  Pickering,  244;  Gainee  et  al  v.  Rolf  et  oL 
15  Peters,  9, 16  ;  Worren  Cotrnt^f  Courl  v.  Daniel,  2  Bibb,  573  ;  Ex  parf 
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Nelson^  1  Cowen,  4S3.    Conmilt  alio  upon  thm  subject  1  Graham'B  Prac.  3d 
ed.  316,  et  9eq. 

§  10.  It  is,  however,  within  the  power  of  an  inferior  tribunal  to  prevent  a 
party  from  aTailing  himself  of  a  writ  of  error  by  refusing  to  give  judgment, 
and  in  that  case  the  remedy  by  mandamus  may  be  pursued  \  for  otherwise 
he  would  have  no  redress.  (Ex  parte  Ao$twick,  1  Co  wen,  143,  144.)  'Thus 
if  a  subordinate  court  set  aside  a  report  of  referees  because  it  conceives  that 
upon  the  facts  found  by  the  referees,  the  law  is  against  the  plaintiff  in  whose 
favor  the  report  is  made,  and  if,  after  the  intimation  of  such  opinion,  the  court 
refuse  upon  the  application  of  the  plaintiff  to  render  judgment  against  him, 
so  that  he  may  bring  ertor,  it  seems  that  a  mandamus  would  be  ordered  re* 
quiring  the  prayer  of  the  plaintiff  to  be  granted.  {The  People  v.  The  Supe' 
rior  Cwrt  of  New  York,  19  Wend.  68 ;  Rex  v.  Cfray't  Inn,  DoUgl.  524  J 
Rex  V.  Lincoln* 9  Inn,  4  Bam.  &  Cresw.  855.) 

f  1 1.  Upon  the  same  general  principle  if  the  party  aggrieved  have  a  reme- 
dy by  action  to  maintain  his  right,  a  mandamus  will  not  issue ;  or  if  it  have 
been  issued  it  will  be  quashed.  Where,  therefore,  this  writ  had  been  granted, 
commanding  a  party  who  was  alleged  to  have  custody  of  certain  books,  pa<* 
pers,  and  proceedings  relating  to  a  court  of  requests,  (under  a  local  act,  47 
Geo.  III.  sess.  2,  ch.  1,)  or  to  the  office  of  the  clerk  thereof,  to  deiiver  them 
up  to  a  party  who  claimed  to  hold  them  as  having  been  elected  clerk  to  the 
court ;  Patteson,  J.  objected  upon  the  argument  thst  the  party  in  whose  legal 
costody  they  had  been  might  maintain  trover.  {Rtgina  v.  Hopkins  et  al  1 
Q.  B.  161,  168.)  And  where  an  altematire  mandamus  had  been  issued  to 
compel  the  trustees  of  Brooklyn,  to  procure  the  report  of  commissioners  of  es* 
timate  and  asMsament,  appointed  in  relation  to  the  opening  of  Adams  Street, 
to  be  filed  with  the  cl^k  of  the  common  plsas  of  Kings,  to  the  end  that  the 
same  might  be  cottoned  by  the  court,  or  to  show  cause  why,  Ac,  Savage,  Ch. 
J.  sdd :  « If  th«  relaton  have  a  right  to  the  amount  assessed  in  their  favor,  by 
virtue  of  th*  assessment  alone,  then  an  acUon  lies,"  {The  People  v.  The  Cor. 
pvratiBnrf  Brooklyn,  I  Wend.  318, 325.)  Accordingly  where  a  mandamus 
was  wsred  to  compel  the  supervisors  of  the  city  and  county  of  New  York,  to 
M6k  and  allow  the  salary  of  an  associate  judge  of  the  general  sessions,  it  was 
^nied  because  an  adequate  remedy  by  action  existed  under  the  statute  of 
May  14th,  1840.  {Ex  parte  Lynch,  2  Hill,  45,  47.  See  also  Ex  parte 
Lynch,  id.  46,  n. «.)  So  it  was  denied  where  one  was  moved  to  the  com- 
pany of  an  incorporated  bank,  commanding  them  to  permit  certain  shares 
in  the  capital  stock,  standing  in  the  name  of  Kip  on  the  books  of  the  compa- 
ny, to  be  transferred  on  the  books,  Kip  having  become  insolvent  and  duly  as- 
signed all  his  estate ;  because  when  a  corporation  improperiy  refuses  to  trans- 
fer stock  the  party  injured  has  an  ample  remedy  by  action.  {Shij^Uy  v.  The 
Meehanice  Bank,  10  Johns.  484.  Ex  parte  The  Firemens  Int.  Co.  6  Hill, 
243.  Kortnght  v.  Buffalo  Commercial  Bank,  20  Wend.  91.  22  id.  348,  S. 
a  in  error,  See  also  Rex  v.  Bank  of  England,  Doug.  524;  Rex  v.  The 
London  Aoowance  Co,  5  Barn.  &  Aid.  899.)    And  for  the  same  reason 
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one  moved  to  compel  tlie  clerk  ef  tbo  puiab  to  give  tho  petitioner  a  certili* 
eate  of  hii  haTiog  become  a  member  of  the  parish,  in  order  that  he  might 
file  it  with  the  clerk  of,  the  religioiM  lociety  which  he  withed  to  leave ; 
(Ottkes,  PetiiioTur,  ^e,  v.  Hill,  8  Pick.  47;)  and  one  to  oblige  the  tnntees 
of  an  incorporatod  church  to  restore  the  prosecutor  to  the  pomession  of  a 
pew  to  which  he  claimed  title,  ( Commw.  ▼.  Rotteter,  2  Binney,  360,)  were 
refused.  And  where  a  recovery  in  an  action  for  a  tort  had  been  asrign* 
ed ;  and  the  nominal  plaintiff  had  acknowledged  satisfaction  of  record,  but 
the  court  in  which  the  suit  was  prosecuted  refused  to  vacate  the  entry  of  sat- 
isfaction :  the  S.  C.  denied  a  mandamus  directing  a  vacatur ;  holding  that 
the  proper  remedy  was  by  action  against  such  plaintilE  {The  People  ▼. 
Tioga,  C,  P.  19  Wend.  73.  See  generally  upon  this  subject,  People  ex  reL 
Meritt  V.  Lawrence,  6  Hill,  244;  The  Same  ex  rel  Hodgkinmm  v.  Ste- 
vene,  5  id.  616, 629  ;  Ex  parte  Braudlaeht,  2  id.  367,369 ;  Comm.  of  the  Poor 
of  St  Paul*e  PaHeh  v.  Lynch,  2  McCord,  170 ;  Rex  v.  The  Free  Fiehero,  ^-c 
of  WhiUtahU,  7  East,  353  ;  Rex  v.  ArehbUhop  of  Canterhury^  8  East,  219  ; 
Rex  V.  Severn  ^  Wye  Company t  2  Dam.  &  Aid.  646;  Rex  v.  Margate  Co. 
3  id.  224  ;  Rex  v.  Haythome,  5  Bam.  dc  Cresw.  422,  429 ;  Rex  v.  Stamfortk 
Carnal  Co.  1  Maule  dt  Selw.  32 ;  Rex  v.  Street,  8  Mod.  98 ;  2  Chitt.  Rep.  255.) 

§  12.  A  few  other  cases  will  now  be  stated  for  the  purpose  of  illostrating 
the  broad  appHcfttion  of  the  rule  under  consideration.  "  Though  a  maadamns 
to  admit  to  an  office  gives  no  title,  yet  it  will  not  be  granted,  when  there  is 
an  officer  de  facto,  though  that  offieer  be  in  wider  a  peremptory  mandamus 
obtained  by  oolliision,  aad  claim  under  the  same  election  with  tlie  applicant ; 
for  the  remedy  is  to  try  the  title  of  the  oAo^r  defoeto  on  an  information  io 
the  nature  of  a  quo  vforranto,  on  which  if  judgment  of  oooter  go  against  the 
the  defendant,  a  mandarooa  may  be  granted  with  Uss  inoonveniency  to  th« 
corporation  ;  nor  will  it  be  granted  to  admit  toeffioe  tW«  candidnta  therefor, 
on  account  of  improper  votes  having  been  received  for  onn  who  wm  declared 
elected,  had  accepted  tho  office,  and  madn  the  re^oisilo  dedaiatioik"  Angel 
&,  Ames  on  Corp.  3d  ed.  639.  A  mandanme  to  a  mayor  to  adoiit  one  to  the 
office  of  recorder  was  refused  because  there  was  a  recorder  de  facto,  and 
it  was  therefore  a  decisive  answer  to  the  applioation  that  there  was  %nother 
remedy  by  an  information  in  the  nature  ot  a  qMo  wmrramta,  by  whicK  the 
title  of  the  officer  in  possession  conM  bo  tried.  ( Jisjr  v.  Mayor  of  Ce/cAssf  «r, 
2  Term  R.  259.)  So  one  was  refused  to  a  treasurer  of  a  ooonty  to  compel 
him  to  reinburse  constables'  money  eipended  by  them,  for  conveying  and 
maintaining  rogues  and  other  idle  and  disorderly  persons,  under  the  act  of  17 
Geo.  II.  because  the  quarter  sessions  had  jurisdiction  in  the  matter.  {Rex  v* 
Earle,  2  Burr.  1197.)  So  of  one  to  a  bishop  to  compel  him  to  license  a  corato 
of  an  augmented  curacy  where  there  was  a  cross  nomination,  for  the  party 
had  a  specie  legal  remedy  by  quote  impedit.  {Rex  v.  Biehop  of  CheoUr,  1 
T.  R.  396.  See  Rex  v.  Turner,  T.  Jones,  215.  "  If  quenre  impedit  does  lie,  man- 
damns  does  not."  Per  Lord  Mansfield  in  Powel  v.  MUbank,  id.  399,  401,  n.  d  ; 
which  overrules  Clarke  v.  The  Biokop  of  Sarum,  2  Str.  1082 ;  Andr.  20,  185, 
and  the  cases  there  cited.  See  also  Rex  v.  Morquio  of  Stafford,  3  T.  R.  646.) 
Upon  this  principle,  and  for  the  reason  that  the  ecclesiastical  tribunals  could 
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diipoie  of  the  subject,  a  mandamiis  was  refused  to  try  the  right  to  bury  in  a 
churchyard  in  an  iron  coffin,  though  this  mode  was  new,  peculiar,  and  per- 
haps  questionable  in  ito  propriety.  (Rex  v.  Coletidge,  2  Barn«  &  Aid.  806) 
But  (in  regard  to  offices)  though  an  office  be  full,  still  if  quo  warranto  does 
not  lie,  a  maodamus  will  be  granted  upon  the  principle  that  the  party  shall 
not  be  without  a  remedy.  {Rex  ▼.  Barker,  3  Burr.  1265.  Rex  v.  Colchester, 
cited  sujnra.  People  ▼.  The  Corporation  of  New  York,  3  Johns.  Gas.  79. 
Tke  People  ▼.  Slovene,  5  Hill,  616.  Commonwealth  ▼.  The  Commieeionere 
of  Philadelphia,  5  Rawle,  75.    Angel  dt  Ames  on  Corp.  3d  ed.  639.) 

$  13.  It  has  been  before  remarked  that  the  general  rule  under  considesa- 
tion  is  not  without  exceptions.  These  arise  from  the  nature  of  the  remedy 
which  is  required  to  exclude  the  application  of  the  writ  of  mandamus.  Such 
a  remedy  must  be  adequate,  specific,  legal ;  (per  Lee  arg.  in  Marhury  v. 
Madioon,  1  Cranoh,  137, 152 ;  Xing  y.  Biehop  of  Cheeter,  1  T.  R.  404,  per 
BttUer,  J. ;)  and  competent  to  afford  relief  to  the  applicant  therefor  upon  the 
very  subject  matter  of  his  application.  Therefore  it  has  been  said,  that 
though  the  party  have  another  legal  specific  remedy,  yet  if  it  be  obeolete  ; 
(per  BuUer,  J.  1  T.  R.  404.  in  Rex  v.  The  Biehop  of  Cheeter,  Bac.  Ab.  tit. 
Mandamus,  intro. ;  The  State  ▼.  HoUiday,  3  Halst.  205  ;  see  however  per 
Nelson,  J.  10  Wend.  396.  in  The  People  t.  The  Mayor  of  New  York ;)  or  ex- 
tremely tedious  (per  Yeates,  J.  in  Commw,  v.  Roeeeier,  2  Biuney,  262  ;  eed 
9ide  10  Wend.  396 ;)  this  writ  will  lie,  siuce  in  such  case  it  is  inadequate  to 
do  justice.  And  upon  the  same  general  principle  it  has  been  held  that 
neither  a  remedy  by  criminal  prosecution  ;  (per  Abbott,  Ch.  J.  in  Rex  v.  Se- 
vern 4r  ^y^  Railway  Co.  2  Barn.  &  Aid.  646 ;  Rex  y.  Commieeionere  of 
Dean  Endoeure,  2  Maule  &  Selw.  80,  81 ;  Gases  of  Mag.  88  ;  The  People 
y.  The  Mayor,  ^.  of  New  York,  10  Wend.  393,396  ;  The  Slate  v,  HoUiday, 
3  Halst  205 ;  Bac.  Ab.  tit  Mandamus,  intra. ;  1  Chit  Genl.  Pr.  791,  n.  m  ;) 
nor  by  an  action  on  the  case  for  neglect  of  duty ;  {Ex  parte  Lynch,  2  Hill, 
45 ;  per  Branson,  J.  in  McCuUough  y.  The  Mayor,  ^c.  of  Brooklyn,  23 
Wend.  461 ;)  will  supersede  that  by  maodamus,  since  it  cannot  compel  a 
specific  act  to  be  done,  and  is  therefore  not  equally  convenient  beneficial  and 
eflfectnal.  (See  Bac.  Ab.  tit  Mandamus  G. ;  4  Mod.  261 ;  Gomb.  244  ;  Knipe 
and  Edwin,  U.  Raym.  159, 163, 338,  561,  958, 989,  1004 ;  10  Mod.  146  ;  12 
Mod.  609,  666 ;  Fitzgib.  123,  194.)  Nor  will  a  remedy  in  equity  prevent  the 
granting  of  a  mandamus,  though  it  may  and  should  influence  the  court  in 
the  exercise  of  the  discretion  which  they  possess,  in  granting  the  writ  under 
the  facts  and  circumstances  of  the  particular  case.  {The  People  y.  The 
Mayor,  §-€.  of  New  York,  10  Wend.  393,  397.  The  State  y.  HoUiday,  3 
HalBt.205.  Bac.  Ab.  tit  Mandamus,  intra  But  see  The  King  y.  The  Com* 
pany  of  Free  Fiehere,  ^c  of  Whitetable,  7  East,  353,  per  Laurence,  J.) 

^  14.  y.  The  right  or  duty  in  respect  of  which  the  writ  of  mandamus  is 
prosecuted  must  be  positive  and  not  resting  merely  in  discretion. 

It  is  obyious  that  this  writ  can  not  lie  to  compel  a  subordinate  officer  or  tri- 
bunal to  do  an  act  which  he  has  a  discretion  to  refuse.    Nor,  where  an  au- 
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tbority  to  determineor  give  judgment  is  lodged  in  either,  can  it  be  employed 
to  direct  the  particular  judpnent  or  determination  which  shall  be  pronounced, 
thongrfa,  as  we  shall  presently  see,  it  is  a  competent  remedy  to  oblige  sach 
officer  or  tribunal  to  pronounce  tome  judgment  and  thus  discharge  the  doty 
appertaining  to  his  station.  {Tke  People  ▼.  CoUine,  19  Wend.  56.  Tke  Peo* 
fie  T.  The  Superior  Court  of  the  City  of  New  York,  5  Wend.  114.  Elkine 
▼.  Atkeam,  2  Denio,  192.  Ex  parU  Koon,  1  Denio,  644  Ex  parte  WiUon, 
1  Cowen,  417.  7  he  People  v.  The  President  and  Trueteee  of  Brooklyn,  I 
Wend.  318.  HuU  v.  The  Supervieore  of  Oneida,  19  Jehns.  259.  Ex  parU 
Beneon,  7  Cowen,  363.  In  the  matter  of  Oilbert,  3  Cowen,  59.  Ex  parte 
Cbeter,  7  Cowen,  523.  The  People  v.  The  Columbia  Common  Pleae,  1 
Wend.  297.  Ex  parte  Bacon,  6  Cowen,  392.  Ex  parte  Bailey,  2  Cowen, 
479.  Ex  parte  Chamherlain,  4  Cowen,  49.  The  People  T.  The  Superior 
Court,  4re.  10  Wend.  285.  Ex  parte  Brown,  5  Cowen,  31.  The  People  r. 
The  Supervieora  of  Albany,  12  Johns.  414.  Orier  y.  Shackelford,  2  Tr.  Con. 
Rep.  642.  Commro.  of  Poor,  ^.  ats.  Lynch,  2  McCord,  170.  StaU  t.  Chru- 
her,  2  Bailey,  20.  Griffith  v.  Cochran,  5  Biuney,  87, 103.  Commw.  t.  Judgee 
of  Comm.  Pleat;  3  Binney,  275.  Commio.  ▼.  Cochran,  6  Binney,  456.  Commto. 
T.  The  County  Commre,  ^c,  5  Binney,  536.  Commw,  ▼.  The  Judgee  of  tke 
Common  Pleae,  I  Serg.  &  Rawie,  187.  Commw,  v.  Cochran,  1  Berg.  & 
Rawle,  473.  Welle  v.  Starkhouee,  2  Harrison,  355.  Blanchard'e  eaee,  3 
Green,  22.  Vanderveer  v.  Conover,  I  Harrison,  271.  Roberts  ?.  Holewortk, 
5  Hal8t57.  Squire  v.  Gale,  1  Halst  157.  Chaee  y.  The  Blaeketone  Canal,  10 
Pick.  244.  Gray  y.  Bridge  11  Pick.  189.  Morse,  petitioner,  18  Pick.  443.  See 
also  Truesdell  y.  Wheeler ,^  AXk^u,  369  ;  Friebie  y.  Justices,  2  Vir.  Cas.  92.) 
What  is  meant  by  the  discretion  of  inferior  officers  or  tribunals,  will  be 
best  ascertained  by  adyerting  to  a  few  of  the  cases  in  which  that  language  has 
been  used.  In  the  case  of  The  People,  ex  rel.  Wilson  y.  The  Supervisors  of 
Albany,  (12  Johns.  414,)  the  relator  Wilson  was  a  constable,  and  in  that 
character  had  remoyed  certain  paupen  from  the  city  of  Albany  to  the  ad- 
joining to^ns ;  for  which  seryices  he  presented  an  account  of  $102  to  the  so- 
penrisors.  They  examined  the  acoount,  and  allowed  $28  thereof,  and  dis- 
allowed the  rest,  on  the  ground  that  it  was  extrayagant  and  unreasonable. 
The  court  refused  an  application  for  a  mandamus  to  the  superyisors,  on  the 
ground  that  the  constable  had  no  legal  right  to  any  particular  sum,  the  act 
under  which  the  senrices  were  performed  having  declared  that  he  should  be 
paid  such  sum  as  the  superyisors  of  the  county  should  judge  reasonable  ;  and 
it  was  asked,  if  a  mandamus  should  be  granted,  what  would  be  its  command  t 
certainly  not  to  allow  any  specific  sum  ;  that  would  be  assuming  a  discretion 
which  the  legislature  had  yested  in  the  superyisors.  The  superior  tribunal 
could  only  command  them  to  examine  the  account,  and,  in  the  language 
of  the  statute,  allow  such  sum  as  they  should  judge  reasonable.  In  GUet^ 
Caee^  (2  Strange,  881,)  a  mandamus  was  asked  to  certain  justices  to 
grant  him  a  license  to  kc^P  &n  ale-house.  The  court  refused  it  on  the 
ground  that  the  justices  had  a  discretion  to  grant  or  refuse  a  license  to 
whom  they  pleased,  aud  ohseryed  that  such  an  application  was  neyer  made 
befoie.  (Salk.  45.  1  Burr.  556.)    In  Ex  parte  Bacon  <f>  Lyon,  (6  Cowen,  392,) 
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the  conrt  below  had  set  aside  a  regular  default,  and  let  the  defendant  in  to 
plead  on  payment  of  coeta.  The  plaintiff  moved  the  court  above  for  a  mandamus 
to  the  common  pleas  to  vacate  that  rule.  It  was  observed  that  '*  the  common 
pleas  must  be  their  own  judges,  upon  the  circumstances  before  them,  whether 
they  will  set  aside  a  default.  The  granting  or  refunng  of  tuck  an  application 
it  governed  by  no  fixed  prineipleo.  No  positive  rule  of  law  has  been  violated 
by  the  court  below,  nor  can  we  ftz  bounds  to  their  discretion  upon  the  subject." 
In  Ex  parte  Betieon,  (7  Cowen,  363,)  a  motion  had  been  made  agahist  the  re- 
lator in  the  court  below  and  taken  by  default,  his  attorney  being  absent.  The 
court  refused  to  open  the  default,  and  an  application  was  made  to  this  court 
for  a  mandamus.  The  mandamus  was  refused,  on  the  ground  that  it  was  a 
mere  matter  of  discretion  with  the  court  whether  they  would  open  the  rule  or 
not ;  that  so  far  as  the  rules  of  practice  in  inferior  courts  rest  in  discretion  and 
violate  no  rules  of  law,  the  S.  C.  would  not  interfere  with  them.  In  Ex  parte 
BaUyj  (2  Cowen,  479,)  a  motion  was  made  in  the  court  below  for  a  new  trial 
on  various  grounds,  and  among  others  that  the  verdict  of  the  jury  wss  against 
the  weight  of  evidence.  The  motion  was  refused,  and  upon  an  application  for  a 
mandamus,  the  supreme  court  observe, "  that  though  in  extreme  cases  we  might 
interfere,  and  control  inferior  courts  upon  questions  of  fact,  presented  in  the 
form  of  a  motion  for  a  new  trial,  yet  it  is  a  remedy  which  should  be  used  very 
sparingly.  'A  contrary  course  would  draw* before  that  court  an  examination 
or  thoee  questions  which  address  themselves  merely  to  the  discretion  of  the  in. 
ferior  court.  We  'should  be  perpetually  appealed  to  for  the  adjustment  of 
rights  undefined  by  law.  This  would  result  in  an  endless  conflict  of  opioion 
upon  questions,  which  must  (torn  their  very  nature  be  finally  determined  by 
the  conrt  below,  because  they  cannot  be  reached  by  the  rules  of  law  ;  and 
although  we  may  think  the  inferior  court  erred,  yet  we  will  not  interfere. 
Extreme  cases  may  be  supposed,  which  form  exceptions  to  this  doctrine  ;  as 
where  an  action  is  brought  on  a  promissory  note,  the  execution  of  which  is 
proved  beyond  all  doubt,  and  yet  the  jury  find  against  it,  should  the  court  be- 
low refuse  a  new  trial,  we  might  interfere :  but  in  ordinary  cases  it  would  be 
improper;  for  even  where  a  verdict  is  plainly  against  law,  yet  a  new  trial 
may  in  many  cases  properly  be  denied,  as  if  the  controversy  be  very  trifling 
in  its  nature  or  insignificant  in  amount.  These  cases  sufiiciently  indicate  the 
nature  of  the  discretion,  the  exercise  of  which  by  inferior  tribunals  or  ofiicers 
this  court  will  not  undertake  to  regulate  or  coerce.  It  is  that  discretion  which 
is  not  and  cannot  be  governed  by  any  fixed  principles  or  rules."  (Per  Suther- 
land, J.  in  The  People  v.  The  Superior  Court  of  New  York,  5  Wend.  114, 123, 
124.)  We  shall  hereafter  examine  the  application  of  this  rule  to  particular 
cases  when  we  come  to  consider  in  detail  how  far  the  remedy  by  mandamus 
may  be  extended  to  control  inferior  officers  and  tribunals. 

^15.  VI.  A  mandamus  will  not  be  issued  unless  the  party  against  whom 
it  is  sought  has  refused  to  perform  his  duty,  or  by  some  act  equivalent  to  a  re- 
fusal manifested  such  an  intention. 

Upon  this  principle  where  by  an  act  establishing  a  canal  company,  it  was 
provided,  that  certain  landholders  might  call  upon  them  by  notice,  as  direct* 
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•d  ia  ibe  act,  to  €j»oiite  e«rtain  woriu,  eommimioaUnflr  with  tJie  company's 
caaai  and  raUwayt ;  and  that,  if  the  company  afaoald  refoM  for  six  months 
after  mch  raqueet,  the  appJicanta  might  themielTes  perform  the  works  in  the 
•ame  raaaaer  as  the  company  might  ha?e  done  them.  An  appiieatioa  being 
made  to  the  company  under  this  clause,  they  answered  that  they  wonld  do 
the  works  themsBl?es ;  but  they  delayed  proceedingt  and,  on  remonstrance, 
ga? e  as  a  reason,  that  the  proposed  operation  would  interfere  with  the  pro- 
p«ty  of  ether  parties,  who  were  likely,  if  so  disturbed,  to  bring  an  ac» 
tioa.  The  company  offered  nevertheless  to  proceed  if  indemnified.  The  ap* 
pUcants,  iu  answer,  stated  that  they  considered  the  excuse  insufficieBt,  and 
did  not  underrtaod  how  they  could  be  expected  to  indemnify.  Six  months 
hsd  at  this  time  elapsed  since  the  original  application.  The  works  not  being 
doae,  a  maudamui  was  applied  for.  It  was  held  that  the  writ  could  not  isue, 
it  not  appearing  from  the  abo?e  facts  that,  after  the  consent  given  by  the  com- 
pany to  execute  the  works,  there  had  been  any  expresi  demand  and  refusal 
of  psrformanee,  or  any  conduct  on  ih^  company's  part  equivalent  to  such  re- 
fusal. {The  King  v.  The  Co.  of  the  Breckmoek  and  Ahergavomny  Canal  Nov. 
3  Add.  4&  Ellis,  317.  4  Nev.  &  Man.  871.  1  Har.  Sl  WoU.  279.)  And 
wfaevs  by  statute,  incorporating  a  canal  company,  the  affaire  of  the  company 
were  to  be  managed  by  a  committee,  who  were  authorixed  to  appoint  a  clerk 
for  better  carrying  into  execution  the  purposes  of  the  act.  The  committee 
were  required  to  enter  in  books  an  account  of  their  disbursements,  receipts, 
and  tramactions,  and  the  books  were  to  be  open  at  all  seasonable  times  to  the 
inspection  of  the  proprietors.  A  proprietor  applied  to  the  clerk  for  an  inq>ec- 
tion  of  the  books  which  were  under  his  charge.  The  clerk  said  he  would 
re£ir  the  demand  to  the  committee.  The  proprietor  attended  the  committee, 
and  there  repeated  his  request ;  and  the  chairman  said  they  would  take  time 
to  consider  H.  Ten  days  afterwards  the  proprietor  applied  again  to  the  clerk, 
who  refused  the  inspection.  On  motion  for  a  mandamus  to  the  company  to 
allow  inspection  of  the  books ;  it  was  held  that  there  had  been  no  sufficient 
refusal  by  the  committee  to  warrant  the  application.  {Tko  King  v.  Proprie- 
ton  of  tke  VfiUo  and  Berko  Canal  Nav.  3  AdoU  &,  Ellis,  477. 

$  16.  VII.  Nor  will  this  writ  be  granted  where  the  party  applying  has  slept 
upon  his  rights.     (See  1  Chitt.  Geol.  Prac.  791  ;  1  Grah.  Prac.  3d  ed.  324.) 

Therefore  where  a  plaintiff  in  a  suit  which  had  been  carried  up  by  appeal 
to  tlie  Delaware  Common  Pleas  was  nonsuited,  and  five  years  afterwards 
applicatioQ  was  made  to  the  common  pleas  to  quash  the  appeal  for  a  defect 
in  the  appeal  bond,  which  was  refused,  the  court  said,  that  although  the  bond 
was  palpably  bad,  and  were  the  proceedings  still  pendente  lite  in  the  common 
pleas,  an  alternative  mandamus  would  be  awarded,  yet  after  the  lapse  of  five 
years  subsequent  to  the  final  decision  of  the  cause  they  deemed  it  inexpedient 
to  interfere.  {The  People  ex  rel  Phelpo  v.  Delaware  Common  PleaOf  2 
Wend.  256.)  And  upon  the  same  principle  where  allotments  were  set  out 
under  an  inclosure  act  to  a  party  claiming  them,  and  possession  given  in  or 
about  1817,  and  there  was  no  road  to  them,  nor  any  access  but  through  al- 
lotments made  or  land  sold  under  the  act  to  other  persons,  on  motion,  twelve 
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yeus  alterwBfde  (vis.  in  1829,)  for  a  mandamw  to  the  comoii«u<merB  (wha 
had  not  yet  puUiahed  their  award)  to  set  oat  an  ocoii|mtion  road  to  the  fin* 
mentioDed  allotments,  the  court  held  that  the  application  ctme  too  late :  and 
Bailey,  J.  mentioned  a  case,  (TIU  Kwgr,  The  Stmi^ortk  aud  KeMnf 
Cmatal  Company^  1  M.  &  S.  32,)  where  a  motion  was  made  in  1813,  for  a 
mandamus,  directing  the  commissioners  under  a  canal  act  to  cause  a  jury  to 
be  summoned  and  compensation  asMssed  for  lands  taken  in  1799,  and  the 
eovrt  said  the  application  came  too  late.  (jR«x  ▼.  Committunuif  o/  CUtelur- 
montth  IneUmare  Act,  1  Bar.  &  Adol.  378,  380.)  Aud  where  the  relator  re- 
covered a  judgment  before  a  justice  against  a  constable  and  his  snretise,  the 
former  hayiof  made  himself  liable  in  relation  to  an  execution  issued  on  a 
judgment  in  favor  of  the  relator  against  J.  Knox,  S.  Scntt  and  J.  StariL.  The 
defendants  appealed.  On  the  trial  of  the  cause  in  the  common  pleas,  m.Feb-i 
mary,  1898,  it  was  discovered  that  the  justice,  in  stating  the  demand  of  the 
plaintiff,  bad  stated  that  the  action  before  him  was  brought  on  a  judgment 
against  J.  Knox  and  S.  Scutt,  omitting  the  name  of  J.  Stark.  The  common 
pleas  permitted  the  plaintiff  to  withdraw  a  juror,  and  the  plaintiff  on  the  next 
day  applied  for  a  rule  that  the  justice  amend  his  return,  which  the  court  rs« 
fused,  and  directed  the  defendant's  attorney  to  empaanel  a  jury,  on  the  ground 
that  they  had  erred  in  allowmg  the  plaintiff  to  withdraw  a  jnror  without  the 
consent  of  the  defendants.  A  jury  was  empannelled,  who,  under  the  direc- 
tions of  the  court,  found  a  verdict  for  the  defendanta.  The  plaintiff  excepted 
to  the  opinions  of  the  court,  and  brought  a  writ  of  error  ;  but  being  ad- 
vised that  a  mandamus  and  not  a  writ  of  error  was  the  peeper  remedy,  he  ac- 
cordingly applied  for  a  mandamus,  directing  the  common  pleas  to  set  aside  the 
verdict  and  judgment  rendered  thereon,  and  to  grant  the  rule  for  an  amend- 
ment of  the  return  of  the  justice.  The  court  denied  the  motion  observing, 
"  here  has  been  a  delay  of  a  year  since  the  happening  of  the  errors  complained 
of»  and  the  fact  of  the  party's  having  been  advised  that  his  remedy  was  by 
writ  of  error,  furnishes  no  excuse.  This  court  will  not  by  mandamus  disturb 
proceedings  m  which  parties  have  so  long  acquiesced."  {The  People  ex  reU 
Begeh  V.  Seneea  Common  Pleme,  2  Wend.  264.  See  also  The  Queen  v.  The 
Company  of  Proprieiore  of  the  Canal  Nmrigation  from  Leede  to  Liverpool^ 
11  Add.  db  Ellis.  316.  See  aleo  The  PeopU  ex  rel.  Oelriehe  v.  The  Swn 
perior  Court  of  the  City  of  New  York,  10  Wend.  285 ;  The  PeopU  v.  The 
SopercUore  of  the  County  of  Uleter,  16  Johns.  59.) 
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^  17.  We  have  already  seen  that  the  writ  of  mandamus  will  not  be  extend* 
ed  to  those  cases  where  the  right  or  duty  sought  to  be  enforced  depends  upon 
the  discretion  of  the  perwm  against  whom  it  is  demanded.  We  have  also 
seen  that  the  discretion  Is  one  which  is  in  its  nature  controlled  by  no  fixed 
legal  principles,  (i  14,)  for  it  is  obvious,  that  so  far  as  such  principles  exist, 
inferior  courts  and  judicial  officers  are  bound  to  regard  them.  Let  us  now  ex- 
amine  some  of  the  cases  in  deUll  where  this  principle  has  been  applied.  And 

I.  It  is  clear  that  the  regulation  of  the  mere  practice  of  the  courts  ought. 
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in  a  great  degree,  to  depend  upon  their  own  di<cretion,  beeaiue  it  is  the 
means  to  obtain  for  the  party  that  snbetantial  joatice  whieh  he  seeks,  and 
therefore  requires  to  be  varied  according  to  the  drcamstances  of    par- 
ticular oases.    To  establish  an  inflexible  code  of  procedare  to  which  the  righU 
ef  the  snitor  should  bend  npon  all  occasions,  wotild  be  no  wiser  than  to  stretch 
the  man  to  fit  the  bedstead  instead  of  lengthening  the  bedstead  to  fit  the 
man.    Those  parts  of  the  practice  whieh  are  committed  to  the  discretion  of 
the  eout,  are  neceasarily  exempt  from  the  soperrision  of  any  other  tribunal^ 
and  for  this  reason  the  writ  of  roandamns  will  not  lie  to  compel  that  dibcre* 
tion  to  be  exercised  in  any  particular  manner.    Therefore,  where  a  manda- 
mus was  moved  to  compel  a  court  of  common  pleas  to  open  a  rule  granted 
by  default,  on  the  ground  that  the  attorney  forgot  to  appear,  the  supreme 
court  refused  the  motion,  saying  *<  whether  the  common  pleas  would  open  the 
rule  or  not,  upon  the  facts  disclosed,  rested  entirely  in  their  discretion  ;  with 
which  we  have  nothing  to  do.    The  question  is  not,  whether  we  would  have 
listened  to  the  application,  in  a  like  case,  upon  our  rules  of  practice.  The  court 
below  have  their  own  rules ;  and  so  far  as  they  rest  in  discretion,  and  violate 
no  role  of  law,  we  uniformly  refuse  to  interfere  with  them.    (Vid.  Ex  parte 
Bacoa,  6  Cowen,  392.)    Granting  this  motion,  would  be  a  precedent  for  re- 
viewing the  whole  non-enumerated  business  of  every  court  of  common  pleas 
in  the  state."    {Ex  parte  Benmn,  7  Cowen,  363,  364.)    And  in  a  case  where 
judgment  had  been  entered  in  the  common  pleas  on  an  anessment  of  dama- 
ges by  the  clerk,  though  the  rules  for  interlocutory  judgment  and  assessment 
had  been  omitted,  and  the  court  afterwards  allowed  both  the  omitted  rules  to 
be  entered  nunc  pro  tune,  the  supreme  court  denied  a  mandamus,  directing 
them  to  vacate  their  order  to  enter  such  rules,  upon  the  ground  that  the  ques- 
tion below  was  a  mere  point  of  practice  with  which  they  could  not  interfere. 
{Ex  parte  Cotter,  7  Cowen,  523.)    And  where  a  court  of  common  pleas  had 
set  aside  a  regular  judgment  by  default  against  the  defendant,  a  mandamus 
commanding  them  to  vacate  that  rule  was  refused.     And  the  court  said  "  the 
common  pleas  must  be  their  own  judges,  upon  the  oircomstances  before  them, 
whether  they  will  set  aside  a  default  upon  the  merits.     This  is  so  much  a 
matter  of  discretion,  that  we  will  not  interfere  by  mandamus.    The  granting 
or  refusal  of  such  an  application,  is  governed  by  no  fixed  principles.    No  posi- 
tive rule  of  law  has  been  violated  by  the  court  below ;  nor  can  we  fix  bounds 
to  their  discretion  upon  this  subject."     {Ex  parte  Bacon  and  Lyon,  3  Cowen, 
392,  393.    See  People  ex  rel  Legg  v.  Onondaga  Common  Pleae,  8  Wend. 
509;  Vanderveer  v.  Conover,  1  Harrison,  271 ;  ThomoMY,  Creditore,  id.  272; 
Oray  v.  Bridge,  11  Pick.  189,  192 ;  CommtMtoners  v.  Lynekf  2  McCord, 
170)    Upon  this  principle  a  mandamus  will  not  be  granted  to  control  tlie 
mere  chamber  business  of  the  judges  of  an  inferior  court,  as  for  instance, 
where  this  writ  was  moved  to  a  judge  of  common  pleas  to  command  him  to 
vacate  certain  orders  which  had  been  made,  discharging  a  defendant  upon 
common  bail,  it  was  denied.    {Ex  parte  Brown ^  5  Cowen,  31,  32.    Rex  v. 
Juetieee  of  Eeeex,  2  Chitty,  385  ;)  nor  to  compel  a  court  of  common  pleas 
to  vacate  a  rule,  allowing  a  second  execution  where  the  first  was  issued  by 
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mistake  for  an  amount  less  tljan  the  judgment ;  (The  People  y.  The  Chan- 
tauqve  Common  Pleaty  1  Wend.  73.  See  also  Anon.  2  Halst  160 ;)  nor 
where  sneh  a  court  had  set  aside  a  ca.  sa.  for  irregularity  and  required  the 
party  against  whom  it  issued,  to  stipulate  that  he  would  not  bring  false  im- 
prisonment, will  mandamus  lie  to  compel  them  to  Tacate  the  condition,  (/n 
the  matter  of  Cfilbert,  3  Cowen,  59.  See  also  The  People  v.  The  Mont^ 
gomery  Ctmmoti  Pleas,  18  Wend.  633  ;  People  ex  rel  Haibrouek  v.  Ulster 
Common  Plots,  18  Wend.  628  ;  Ex  parte  Nelson,  1  Cowen,  417  ;  Wells  ▼. 
Staekhouoe,  \  Harrison,  355  ;  Vanderoere  ▼.  Conover,  id.  234.) 

$  18.  II.  Upon  the  same  principle  courts  possess  a  general  power  to  super- 
vise the  course  of  pleading,  in  accordance  however  with  the  rules  of  law 
upon  that  subject  And,  therefore,  where  a  mandamus  was  sought  to  be  di- 
rected to  the  common  pleas  of  Cumberland,  to  compel  them  to  receive  the 
defendant's  plea  of  justification  ;  and  the  defendant  stated,  as  the  ground  of 
his  application,  that  an  action  of  trespass  had  been  commenced  agaiost  him,  to 
which  be  had  pleaded — 1.  The  general  issue  ;  and — 2.  A  justification.  That 
the  plaintiff's  attorney  declined  replying  to  the  plea  of  justification,  but  gave 
notice  to  the  defendant's  attorney,  that  he  would  apply  to  the  court  of  com- 
mon pleas  to  strike  out  the  said  plea ;  which,  upon  motion,  the  court  ordered 
accordingly.  Kirkpatrick  C.  J.  observed,  '*  from  time  immemorial,  courts  have 
stricken  false  pleas  and  frivolous  counts  from  the  record.  It  is  right  and 
proper  that  they  should  possess  the  power,  in  order  to  prevent  tlieir  records 
Crom  being  unnecessarily  encumbered.  But  I  am  satisfied  that  a  mandamus 
would  not  lie  to  compel  the  court  to  receive  a  plea,  even  if  they  were  wrong 
in  rejecting  it.  (iinon..  2  Halst  160,  161,)  and  the  supreme  court  of  the 
United  States  have  decided  that  they  will  not  exercise  any  control  over  the 
proceedings  of  an  inferior  court  of  the  United  States  in  allowing  or  refusing 
to  allow  amendments  in  the  pleadings  in  cases  depending  in  those  courtSi 
{Ex parte  Martha Bradstreet,  7  Peters,  634) 

§  19.  IIL  By  the  peculiar  constitution  of  many  subordinate  tribunals  they 
•lercise  the  right  to  decide  applications  for  new  trials.  And  although  such 
applications  have  been  supposed  to  be  addressed  to  the  discretion  of  the  court 
(Per  Ashurst,  J.  in  Edmonson  ▼.  Muchall,  2  T.  R.  4.  See  however  Per 
Marcy,  J.  in  Herriek  v.  Stover,  5  Wend.  580,  587 ;)  yet  it  is  plain  that  the 
increasing  certainty  of  our  system  of  jurisprudence  must  continually  limit 
that  discretion  by  fixed  principles  of  law.  So  far  as  these  principles  extend 
the  writ  of  mandamus  is  a  proper  remedy  under  the  general  rules  we  have 
considered.  But  within  the  circle  of  their  discretion  inferior  tribunals  and 
judicial  officers  are  at  liberty  to  decide  as  they  see  fit.  Therefore,  if  a  jury 
should  return  a  verdict  against  the  weight  of  evidence,  the  writ  of  mandamus 
would  not  lie  to  control  the  discretion  of  the  subordinate  court  to  grant  or  re- 
fuse a  new  trial  on  that  ground.  No  principle  of  law  is  strictly  speaking  ap- 
plicable. The  question  is  whether  certain  evidence  proves  certain  facts.  If 
on  this  question  the  court  draw  different  conclusions  from  that  drawn  by  the 
jury,  a  new  trial  should  be  granted.    (Per  Savage,  Ch.  J.  in  The  People  v. 

You  II.       .  37 
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Tkt  Superior  Court,  10  Wend.  285, 290.)  Nor  can  this  writ  be  eiDp]d3red 
where  a  subordinate  court  sets  aside  a  report  of  referees,  and  orders  a  rehear- 
ing because  ditsatisfied  with  the  findinjr  of  the  referees  upon  the  facts,  or  bo- 
cause  in  the  opinion  of  the  court  the  justice  of  the  esse  requires  a  fuller 
bearing.  (The  People,  ex  rel  Robinoon  ▼.  The  Superior  Court,  19  Wend. 
68.  See  also  Trueedell  ▼.  Wheeler,  2  Aik.  369  ;  also  Petition  of  FarweU,2 
New  Hamp.  123,)  nor  (in  Massachusetts,)  where  a  court  of  common  pleas  grant 
or  refuse  a  new  trial,  pursuant  to  the  Stat,  of  1820,  ch.  79,  by  which  it  is  pro- 
vided (iu  ^  7,)  that  this  court  in  certain  cases,  shall  ha? e  power  to  grant  a  new 
trial  "  for  any  cause  for  which,  by  the  common  law,  a  new  trial  may  now 
be  granted,  or  when,  upon  due  examination,  it  shall  appear  to  said  court  that 
justice  has  not  been  done  between  the  parties,"  because  *'  the  legislature  in- 
tended to  vest  a  discretion  in  the  court  of  common  pleas  in  this  respect," 
{Cfray  v.  Bridge,  11  Pick.  189,  192)  In  Ex  parte  Bailey  (2  Cowen,479) 
the  verdict  of  the  jury  was  against  the  weight  of  evidence,  and  the  Court  of 
common  pleas,  on  motion,  refused  a  new  trial,  yet  a  mandamus  commanding 
them  to  grant  a  new  trial  was  refused  by  the  supreme  court,  who  observed  ; 
"  As  to  the  remedy  by  mandamus,  it  may  be  proper  to  remark,  that  though 
in  extreme  cases  we  might  interfere,  and  control  the  court  below  upon  ques- 
tions of  fact  presented  in  the  form  of  a  motion  for  a  new  trial,  yet  it  is  a  re- 
medy which  should  be  used  very  sparingly.  A  contrary  course  would  draw 
before  this  court,  whenever  one  of  the  parties  should  bo  dissatisfied  with  the 
decision  of  the  common  pleas,  an  examination  of  those  questions  which  ad- 
dress themselves  merely  to  the  discretion  of  that  court  We  should  be  per- 
petually appealed  to  for  the  adjustment  of  rights  undefined  by  law.  This 
would  result  in  an  endless  conflict  of  opinion  upon  questions  which  must  from 
their  very  nature  be  finally  determined  by  the  court  below,  because  they 
cannot  be  reached  by  the  rules  of  law ;  and  although  we  may  think  the  in- 
ferior jurisdiction  has  erred,  yet  we  will  not  interfere.  It  is  true,  that  extreme 
cases  may  be  supposed,  which  would  form  an  exception  to  this  doctrine. 
Where  an  action  is  brought  on  a  promissory  note,  the  execution  of  which  is 
proved  beyond  all  doubt,  and  yet  the  jury  find  against  it,  should  the  Court 
below  refuse  a  new  trial,  we  might  interfere  ;  but  it  would  be  improper  to  do 
this,  iu  ordinary  cases."  And  in  The  People  v.  The  Superior  Court  (cited 
oupra)  Savage,  Ch.  Justice,  says:  "There  is  no  principle  of  law,  strictly 
speaking,  applicable.  The  question  is  whether  certain  evidence  proves  cer- 
tain facts.  If  on  this  question  the  court  draw  diflTerent  conclusions  from  those 
drawn  by  the  jury,  a  new  trial  should  be  granted  ;  and  where  a  court  has  ex- 
ercised its  discretion  in  such  a  case,  this  court  will  not  interfere.  There  must 
be  something  in  the  case  taking  from  the  court  its  discretion,  to  authorize  the 
interference  of  this  court,  as  in  the  case  put  by  Mr.  Justice  Sutherland,  where 
the  testimony  was  clear  and  explicit,  and  uncontradicted,  and  yet  a  verdict 
agafnst  it,  and  a  refusal  to  set  aside  such  verdict.  In  such  case  there  would 
be  no  discretion  ;  every  verdict  must  be  supported  by  evidence  ;  where  it  is 
not,  the  law  gives  to  the  parly  injured  a  legal  right  to  have  it  set  aside,  and 
a  new  trial  ordered.  Should  any  court  possessing  the  power  refuse  to  exer- 
ciie  it  in  such  a  case,  it  would  be  our  duty  to  correct  the  error  by  tnandamus. 


ALBANY,  JANUARY,  1801.  217—19 

Fiah  V.  Weatherwax. 

In  such  a  case,  where  there  ia  no  dispute  about  facta,  there  is  no  diacretion  to 
exerciae."  8ee  Anon.  3  Halat,  160 ;  Rex  v.  JuttieeM  of  Worceaterohire,  1 
Chitty,  649 ;  Rex  y.  Juoticeo  of  Carnarvon,  4  Barn.  &>  Aid.  86 ;  Rex  v. 
Juttieeo  of  Monmouthshire,  4  Barn.  &  Cresw.  844. 

^  20.*  IV.  In  general  every  court  must  be  the  aole  judge  whether  a  con- 
tempt has  been  committed  against  it  or  not,  and  the  exerciae  of  ita  judgment 
B  not  liable  to  be  controlled  by  the  interpoaition  of  the  writ  of  mandamus. 
(See  4  Black.  Comm.  286,  also,  Staundf.  P.  G.  73  b.)  But  if  the  civil  righta 
of  an  individual  become  implicated,  thia  remedy  may  be  pursued.  Therefore, 
upon  a  motion  for  a  mandamua  to  the  justices  of  the  general  sessions  of  the 
peace  of  the  county  of  Oneida,  commanding  them  to  attach  and  punish  John 
Garter,  for  non-attendance  in  that  court  as  a  wituess: — Chamberlain  had 
been  indicted  for  an  assault  and  battery,  which  was  tried  at  the  February 
term  of  that  court,  1825 :— He  subpoenaed  Garter  to  attend  as  a  witness  in 
his  behalf;  he  neglected  to  appear,  aod  was  attached;  but  was  discharged 
by  the  court,  upon  his  answering,  to  the  interrogatories,  that  no  fees  had  been 
tendered  to  him.  The  Court  said  they  had  looked  into  this  subject,  and  thought 
the  distinction  lay  between  misdemeanor  and  felony ;  that  in  the  former  case  the 
defendant  mnst  tender  his  witnesses  their  fees,  as  in  civil  cases ;  but  that  in 
prosecutions  for  fielonaes  they  were  compelable  to  attend  without  fees.  They 
should  have  denied  this  motion  at  once,  on  the  ground  that  it  sought  for  a 
mandamus  to  compel  an  inferior  court  to  punish  fw  a  contempt,  had  the 
matter  rested  there ;  for  every  court  must  be  the  sole  judge  whether  a  con- 
tempt has  been  committed  against  it  or  not ;  but  as  the  private  rights  of  an 
individual  were  also  implicated,  they  had  for  that  reason  looked  into  th^ 
merits.    (Ex  parte  Chamberlain,  4  Cowen,  49.) 

§21.  V.  Many  other  instances  might  be  foand  where  the  writ  of  manda* 
mus  will  not  lie  to  inferior  courts  and  judicial  officers,  because  the  latter  have 
a  discretion  beyond  the  control  of  the  superior  tribunal.  It  is,  however, 
hardly  possible  to  classify  them,  since  the  question  as  to  whether  such  discre- 
tion exists,  must  more  or  lees  depend  upon  the  peculiar  constitution  of  the  tri- 
bunal. When  the  rules  of  law  are  explicit,  it  must  of  course  abide  by  them ; 
bat  there  is  a  very  large  class  of  cases,  in  which,  from  the  necessity  of  the 
case,  diteretUm  must  be  exercised.  A  few  of  these  are  here  presented,  and 
others  will  hereafter  be  mentioned.  Mandamus  will  not  lie  to  compel  a  county 
court  to  accept  the  report  of  auditors,  {Trueadell  v.  Wheeler,  2  Aik  369;) 
nor  is  it  the  proper  remedy  where  a  magistrate  rejects  a  report  of  referees, 
though  for  insufficient  reasons.  {Petition  of  Farwell,  2  New  Hamp.  123.  See 
also  Robinaon  v.  The  Superior  Court,  19  Wend.  68,  cited  oupra  §  19  ;  The 
People,  Ex  rel  Fuller  v.  Oneida  Common  Pleae,  21  Wend.  20.)  Where 
property  is  seized  under  the  process  of  a  court,  as  the  property  of  the  de- 
fendant, and  a  stranger,  alleging  that  the  property  is  his,  applies  by  motion 
to  have  it  restored  to  him,  which  motion  the  court  refuses  to  hear,  a  manda- 
mus  will  not  lie  to  such  court  to  hear  the  motion.  {Price  v.  Shelby  Circuit 
Court,  Hardin,  254 ;)  and  upon  a  motion  for  a  mandamus  to  the  district 
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j«dg«  of  the  United  States  for  the  soatbera  district  of  New  York  to  set 
aside  a  jad^ment  entered  by  default  on  an  inquest  finding^  a  forfeiture  of 
goods  to  the  United  States,  ag^ainst  which  an  information  bad  been  filed  for  a 
Tiolation  of  the  re  venae  laws,  it  was  decided  by  the  U.  S.  Supreme  Court, 
that  this  was  not  a  proper  case  for  its  interposition  by  way  of  mandamos,  be- 
cause the  application  to  the  district  court  to  set  aside  the  default  and  in- 
quest, was  addressed  to  the  discretion  of  that  court  {Ex  parte  Joseph  Roh^ 
ert»,  Ex  parte  George  Adeheadf  6  Peters,  216.)  Where  a  feigned  issue  was 
awarded  by  a  court  of  common  pleas,  to  try  the  validity  of  a  senior  judg- 
ment, the  supreme  court  refused  to  interfere  and  direct  the  order  awarding 
the  feigned  issue  to  be  vacated.  {The  People,  Ex  rel.  Hasbrouck  v.  Ulster 
Common  Pleae,  18  Wend.  628.)  Where,  in  an  action  of  trover,  there  was 
a  recovery  in  a  court  of  common  pleas  for  less  than  fifty  dollars,  and  the 
common  pleas  made  an  order  allowing  the  plaintiff  foil  costs  upon  the  ground 
that  the  title  to  land  had  come  in  question  upon  the  trial  of  the  cause,  and 
the  supreme  court,  upon  the  coming  in  of  the  return  to  an  alternative  man* 
damus,  adjudged  that  the  title  to  land  had  not  come  in  question  upon  the  trial 
of  the  cause,  and  accordingly  awarded  a  peremptory  mandamus  to  the  com- 
mon pleas,  directing  a  vacatur  of  the  order  for  full  costs ;  it  was  held,  in  the 
court  for  the  correction  of  errors,  on  a  writ  of  error  sued  out,  that  the  su- 
preme court  had  no  jurisdiction  by  mandamus  to  review  the  decision  of  the 
common  pleas.  {The  Judges  of  the  Oneida  Common  Pleas  y.  The  People,  Ex 
reL  Savage,  18  Wend.  79.)  Under  the  seventh  section  of  the  fourth  article  of 
the  constitution,  the  judges  of  the  common  pleas  have  a  discretion  whether 
they  will  hear  a  charge  preferred  against  a  justice  of  the  peace ;  and  the 
supreme  court  will  not  interfere  with  its  exercise.  {Ex  parte  Johnson,  3  Cow. 
371.)  On  appeal  against  a  conviction  for  a  trespass  under  slat.  1  &  2  Will. 
4.  c.  32.  s.  30.  the  appellant  admitted  the  trespass,  and  only  offered  evidence, 
that  the  property  in  the  land  was  not  as  laid  in  the  conviction.  The  sessions 
having  rejected  the  evidence,  and  confirmed  the  conviction  without  stating 
a  case,  the  court  refused  to  call  upon  them  by  mandamus  to  hear  the  case, 
since  the  mistake,  if  any,  was  one  of  law,  which  the  court  could  not  enter 
into,  the  appeal  having  in  fact  been  heard,  and  no  case  sent  up.  {In  re 
Pratt,  7  A.  &  E.  27.)  The  justices  in  session  will  not  be  compelled  to  re- 
hear an  appeal,  on  the  ground,  that  they  had  required  the  appellant  to  begin 
his  case.  {Rex  v.  Suffolk,  Justices  of,  6  M.  &  S.  57.)  And  where 
an  appeal  was  given  to  sessions  within  six  months  after  the  cause  of 
complaint,  and  a  motion  was  made  there  within  that  time,  to  enter 
and  respite  one,  which  was  denied,  the  court  would  not  grant  a  mandamus  to 
the  justices  to  receive  it  after  the  six  months  had  elapsed.  {Rex  v.  Derby- 
shire,  Justices  of,  Nolan,  29.)  An  order  of  removal  to  E.  was  made, 
upon  an  examination  stating  a  hiring  in  1813,  and  a  service  in  E. 
under  such  hiring.  On  an  appeal,  upon  the  ground  that  there  was 
no  such  hiring,  the  respondents  proved  a  hiring  in  1810;  upon  which 
the  sessions  refnsed  to  go  on  with  the  case,  and  quashed  the  order.  A 
mandamus  to  enter  continuances  and  hear  the  appeal  was  refused — {Ex  parte 
BroHley,  Inhab,  of,  7  A.  &  E.  423.    It  was  not  alleged  that  the  appellant 
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paiith  was  ia  fact  misled) — ^because  the  sessions  had  in  fact  beard  ;  and  the 
▼ariaoce  was  material  under  stat  4  &  5  Will.  4  c.  76.  s.  81.  (When  appel" 
laats  may  give  fresh  notice  of  appeal  against  an  order  of  removal,  vide  Regi^ 
IM  V.  MiddU$ex,  Juwtieea  of,  10  Dowl.  P.  C.  163*)  On  an  appeal  against 
a  borough  rate,  no  notico  being  proved  except  as  above  mentioned,  the 
recorder  refused  to  hear  the  appeal,  or  to  enter  and  respite;  and  a 
mandamus  was  refused  to  compel  him  to  hear  it,  though  it  was  sta- 
ted on  affidavit,  that  the  appellant  was  a  party  aggrieved,  and  that  th« 
omission  in  the  notice  arose  from  oversight.  {Rex  v.  Bond,  6  ibid.  905.) 
The  justices  will  not  be  ordered  to  review  their  decision  on  an  af^al,  on 
the  ground,  that  the  conclusion  drawn  by  them  was  not  warranted  by  the 
facts  proved— (Aex  v.  Worcetterthirt,  JuitieeM  of,  1  Chitt.  649.  Rex  v.  CoT" 
Roroon,  Ju9tice9  of,  4  B.  dc  A.  86) — nor  in  cases  of  appeal  to  give  their  rea- 
sons for  their  judgments  at  sessions  ;  nor  to  make  special  entries  on  their  re- 
cords— {Rex  V.  Devon,  Justices  of,  1  Chitt.  34) — nor  to  direct  them  to  enter 

eontinuances.    {Rex  v. Justices  of  ibid.  164  Rex  v.  Jukes,  8  T.  R.  625.) 

On  appeal  against  an  order  of  removal  coming  on  for  trial,  the  sessions,  on 
an  alleged  defect  in  the  notice  of  appeal  (that  the  notice  had  been  served  on 
•ne  only  of  several  parish  officers,)  dismissed  the  appeal  unheard,  confirmed 
the  order,  and,  (at  the  instance  of  the  appellants)  granted  a  case.  The  ap- 
pellants without  bringing  up  the  case  moved  for  a  mandamus  to  the  justices 
to  enter  continuances  and  bear  the  appeal ;  but  the  writ  was  refused,  Lord 
Penman  observing,  "  If  any  thing  wrong  has  been  done,  the  justices  have 
given  you  the  opportunity  of  setting  it  right."  (Rex  v.  Northamptonshire,  JvlS' 
tiees  of,  6  A.  &  E.  111.)  On  appeal  against  an  order  of  removal,  the  sessions, 
without  going  into  the  appeal,  qaashed  the  order,  subject  to  a  case  on  a  point 
said  to  turn  upon  the  construction  of  stat.  4  &  5  Will.  4.  e.  76.  The  ease  not 
being  brought  up,  the  court  of  Queen's  Bench  refused  to  hear  the  point  discuss- 
ed on  an  application  by  the  respondents  for  a  mandamus  to  enter  continuances 
and  hear  the  appeal.  {Rex  v.  Suffolk^  Justices  of,  ibid.  109.)  The  writ  will  not 
be  issued  to  dismiss  an  appeal  at  the  sessions ;  {Rex  v.  Wilts,  Justices  of,  2 
Chitt  257  ;)  nor  to  justices  at  sessions  reqairing  them  to  state  a  special  case. 
{Peafs  case,  6  Mod.  226.  310,  ante,  23 12.  Where  the  divisional  justices  of  the 
city  of  Dublin  refused  to  grant  a  certificate  pursuant  to  stat.  55  Geo.  3.  c.  104.  s. 
4  Irish,  the  court  refused  a  mandamus.  Rex  r.  Police,  Divisional  Justices  of, 
Alcock  &  Napier,  Irish,  269.  The  act  53  Geo.  3.  c.  111.  Cork  Local  Act  is 
repealed  by  stat  6  dc  7  Will.  4.  c.  116.  Jones  v,  Hayes,  1  Jebb  &  Symes,  Irish, 
€56.)  A  mandamus  will  not  be  granted  to  the  chairman  of  sessions,  command- 
ing him  to  issue  warrants  for  the  apprehension  of  persons  against  whom  a  true 
bill  had  been  found  for  keeping  a  gambling  house.  {Regina  v.  Middlesex 
Sessions,  Chairman  of,  cor.  Williams  J.  MS.  H.  T.  January  24, 1842. 1  Dowl. 
P.  C.  N.  S.  544.)  The  court  will  not  order  magistrates  to  issue  warrants  of  dis- 
tress to  levy  a  poor  rate  on  persons  who  have  refused  to  pay,  unless  they  have 
been  previously  summoned  by  the  justices ;  because,  a  summons  must  precede 
a  warrant  of  distress,  which  is  in  the  nature  of  an  execution.  {Rex  v.  Benn,  6  T. 
R.  198.)  Neither  will  justices  be  enforced  to  make  an  order  of  maintenance 
«n  a particolar  parish;  {Rex  v. Middlesex,  Justices  of, 4  B.  &  A.  298.  Rex  v. 
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Eye,  Corporation  of,  ibid.  271.  Rex  v.  Truro,  Mayor  of,  3  ibid.  590 ;)  be- 
caoae  majpstratea  have  never  been  compelled  to  come  to  any  particnlar  de- 
ciaton.  (Rex  ?.  Cambridgeehire,  Juetieee  of,  1  D.  dL  R.  325.  Rex  v.  JVor- 
felk,  JuMtieeo  of,  5  B.  &  A.  484.  Rex  y.  Monmoutkehiret  Juetieee  of,  4  B.  &  C. 
844.)  The'  writ  will  not  be  iesued  upon  a  supposed  failure  of  duty  in  the 
justices  of  the  peace  to  remove  a  man  from  a  parish,  ader  he  had  offered 
security  to  indemnify  the  parish.  {Regina  v.  Cory,  3  Salk.  230.)  Nor 
to  the  justices  of  sessions  to  allow  an  item  of  charge  in  the  coroner's 
account  {Rex  ▼.  Kent,  Juetieee  of,  11  East,  229.)  Where  the  in- 
habitants  of  a  town,  not  within  a  hundred,  had  incurred  costs  in  de- 
fending actions  brought  on  stat.  57  Geo.  3.  c  19.  s.  38.  for  damages  done 
by  riotous  assemblies: — It  was  held,  that  mandamus  would  not  lie  to  two 
justices  of  the  town  to  make  and  levy  a  rate  for  paying  the  costs.  {Rex  v. 
King'e  Lywn,  Juetieee  of,  3  B.  <&  C.  147.  4  D.  &  R.  778.)  Justices 
will  not  be  compelled  to  rate  a  parish  within  their  jurisdiction,  in  aid 
of  another  parish,  having  exclusive  jurisdiction,  because  it  would  be  re- 
quiring them  to  inquire  into  that,  which  they  have  no  means  of  knowing. 
(jRejr  V.  Holbeehe,  4  T.  R.  778.)  A  mandamus  will  not  lie  to  make 
a  new  election  of  a  county  treasurer,  on  the  ground,  that  one  of  the 
justices  who  had  voted  at  the  election  had  not  taken  the  qualification 
oath  required  by  stat.  18  Geo.  2.  c.  20. ;  because  the  construction  to  be 
put  upon  such  statute  is,  '*that  the  magistrate  shall  be  only  so  far 
disqualified  from  acting,  that  he  shall  be  subject  to  certain  penalties  if  he 
does  act"  {Per  Bayley  J.  in  Rex  v.  Uerefordehire,  Juetieee  of,  I  Chitt  700.) 
Where  magistrates,  from  a  doubt  of  their  jurisdiction,  decline  giving  pos- 
session of  premises  to  a  landlord  pursuant  to  stat.  11  Geo.  2.  c.  19.  s.  16.  the 
court  will  not,  unless  it  be  clear,  that  they  have  acted  incorrectly,  compel 
them  to  do  so.  {Ex  parte  Fulder,  8  Dowl.  P.  C.  535.)  The  court 
will  not  grant  a  rule  niei  for  a  mandamus  to  compel  justices  to  tsue 
their  warrant  to  levy  expenses  for  cutting  a  hedge,  pursuant  to  stat  5 
6l  6  Will.  4.  c.  50.  s.  65,  unless  it  shall  appear,  that  a  demand  has  been  made 
of  the  expenses  from  the  person  sought  to  be  charged,  and  that  the  justices  were 
informed  of  that  demand.  {Ex  parte  Whitmareh,  ibid.  43 1.)  As  to  mandamus  to 
Ecclesiastical  Courts  and  Institutions,  Quarter  Sessions  and  Justices  and  Courts, 
Lord  and  Baron— See  3  Stephens  Nisi  Prius,  2309,  2311,  et  eeq.  2316  et  eeq.) 

§  22.  Again :  The  court  will  not  grant  a  mandamus  commanding  justices 
to  do  an  act  which  may  render  them  liable  to  an  action  ;  {Rex  v.  Buckingham- 
okire,  Juetieee  of,  1  B.  &  C.  485.  Rex  v.  Greame,  3  A.  &  E.  615.  Rex 
▼.  Morgan,  ibid.  616.  n. ;)  and  under  that  principle,  a  writ  was  refused  to  com- 
pel a  magistrate  to  enforce  a  conviction,  when  it  was  doubtful  whether  such 
conviction  was  good  in  consequence  of  the  evidence  not  having  been  staled  ; 
(JRex  V.  Broderip,  5  B.  &.  C.  239.  7  D.  &  R.  861; )  nor  to  do  that  which  may 
occasion  costs  for  which  they  have  no  means  for  reimbursement ;  {In  re  Lodge, 
2  A.  &  E.  123  ;)  but  the  court  will  put  justices  in  motion  in  cases  where  they 
ought  to  act  (Rex  v.  Barker,  6  ibid.  388.)  Neither  will  a  mandamus  be  granted 
to  compel  a  magistrate  to  enforce  a  conviction  for  the  plaintiff,  where  he 
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bad  returned  that  the  defendant  was  convicted  of  the  penalty  before  him, 
and  that  the  conviction  was  invalid  in  law.  {Rex  y.  Robinson,  3  Smith,  S74) 

$  23.  Let  VB  now  coniider  lome  of  the  caaea  in  which  the  remedy  by  man- 
damus is  applicable  to  inferior  tribanals  and  judicial  officers  And  under  the 
general  rales  we  have  above  considered. 

I.  It  is  the  remedy  to  compel  a  discretion  to  be  exercised  or  a  jud^ent  to 
be  given. 

Thus  in  an  old  case  {Rex  v.  Tod,  1  Strange,  530 ;)  justices  of  the 
peace  bad  a  jurisdiction  given  them  by  statute  to  receive  an  information 
in  some  cases  and  make  their  determination  upon  a  seizure  of  brandy.  Upon 
information  exhibited  by  the  officer  of  the  customs,  the  fact  appeared  not  to 
warrant  the  seizure,  but  the  justice  in  favor  of  the  officer  refused  to  dismiss 
the  information>  so  that  the  owners  might  have  their  brandy  again,  and  a 
mandamus  was  granted  to  compel  him  to  determine  the  matter.  (See  Bac. 
Ab.  tit  mandamus  D.)  And  where  a  court  of  inferior  jurisdiction  not  pos- 
seainf  the  power  to  grant  new  trials,  (as  for  instance — a  court  of  common 
pleas  in  New  York,  where  neither  of  the  judges  is  a  counsellor  at 
law,  under  the  stat  1  Laws  of  New  York,  395,  Uaight  v.  Turner,  2  Johns. 
371 ;)  a  court  of  sessions  ( The  People  v.  The  Jueticea  of  Chenango,  1  Johns. 
Cas.  180 ;)  or  a  justices  court,  {Forman  v.  Murphy,  2  Pennington,  2d  ed. 
747 ;)  nevertheless  undertakes  to  do  so  this  writ  will  lis  to  compel  a  judg- 
ment. (See  abio  Fi$h  v.  Weatherviax,  aupra  p.  215.  The  People  v.  Stone, 
9  Wend.  182.  Home  v.  Barney,  19  Johns.  247.  Berry  v.  Callet,  1  HalsL 
179.) 

A  distinction  is  however  to  be  observed  betweeu  compelling  a  judgment  to 
be  given  or  a  discretion  to  be  exercised  and  compelling  a  particular  set  to 
be  done  by  the  officer  or  tribunal  who  possesses  that  discretion — ^the  distinc- 
tion between  a  direction  to  act  and  a  direction  how  to  act ;  (Per  Tracy,  Sen- 
ator, 18  Wend.  92.;  "  Thus,  we  find  it  given  in  Bacon,  that  a  mandamus 
will  lie  to  compel  a  judgment  to  be  rendered,  bnt  not  what  judgment  to  ren- 
der ;  to  justices  to  receive  and  proceed  upon  a  complaint,  but  not  what  deci- 
sion to  make  ;  to  compel  the  ordinary  to  grant  letters  testamentary,  but  not 
to  what  person.  It  has  therefore  been  held  not  to  lie  to  the  sessions  to  com- 
pel them  to  admit  an  appeal  iu  regard  to  poor  rates,  4  T.  R.  488,  nor  to  com- 
missioners of  bankruptcy  to  certify  the  bankrupt's  conformity  to  the  act,  7 
East,  92  ;  in  both  cases,  the  officers  having  a  discretion.  Nor  does  it  lie  to 
compel  justices  to  come  to  a  particular  decision,  nor  to  make  an  order  of 
maintenance,  nor  to  grant  a  license.  (3  Black.  Comm.  110,  note.)  More  re- 
cently, in  Rex  v.  Justicee  ofDroon,  (I  Chitty's  R.  34,)  the  court  refused  to  com- 
pel a  quarter  sessions  to  enter  continuances,  saying,  '*  Our  powers  are  great* 
but  they  are  not  unlimited  ;  they  are  bounded  by  some  lines  of  demarcation ; 
we  are  not  aware  that  we  havn  power  to  interfere  with  the  court  below  in  the 
way  suggested.''  Again,  in  Ex  parte  Morgan,  (2  Chitty,  250,)  a  mandamus 
was  denied  to  compel  a  court  of  inferior  jurisdiction  to  grant  a  new  trial  in  a 
cause  before  it,  wbere  alleged  injustice  had  been  done  to  one  of  the  parties,  the 
court  remarking,  '*  We  may  command  an  mferior  court  to  give  judgment  in 
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a  matter  fit  and  proper  for  its  co(piizance,  bat  we  cannot  interfere  to  repilate 
its  practice,  because  every  inferior  court  b  the  proper  judge  of  its  own  prac« 
tice.*'  In  the  case  of  The  King  v.  The  Jutticea  ofMiddletex,  (4  Bam.  & 
AJd.  300,)  Abbott,  Ch.  J.  says :  '*  There  is  not  an  instance  can  be  cited  where 
the  court  has  granted  a  mandamus  to  justices  to  compel  them  to  come  to  any 
particular  decision." 

In  all  the  state  courts  of  this  country  where  the  question  has  been  agitated, 
except  in  New  York,  the  same  distinction  as  to  the  proper  functions  of  a 
maDdamus  seems  to  have  been  rigidly  observed.  In  Pennsylvania,  {Common' 
wealth  V.  Judges  of  Com.  Pleat  of  Philadelphia  County,  3  Binney,  273,)  it/ 
was  decided  that  a  mandamus  would  not  lie  to  the  judges  of  the  common 
pleas,  to  reinstate  an  appeal  which  ihey  had  dismissed,  because  a  mandamus 
cannot  go  to  an  inferior  court  compelling  them  to  make  a  particular  decision* 
but  merely  to  decide.  In  Orijffith  v.  Cochran,  (5  Binney,  103,)  Tilghman,  Ch. 
J.  says :  "  The  principles  which  govern  the  court  in  issuing  writs  of  manda- 
mus, are  well  understood.  Where  a  ministerial  act  is  to  be  done,  aod  there 
is  no  other  specific  remedy,  a  mandamus  will  be  granted  to  do  the  act  which 
is  required.  But  where  complaints  are  against  a  person  who  acts  in  a  judi- 
cial or  deliberative  capacity,  he  may  be  ordered  by  mandamus  to  proceed 
to  do  his  duty,  by  deciding  and  acting  according  to  the  best  of  his  judgment ; 
but  the  court  will  not  direct  him  in  what  manner  to  proceed."  And  so  rigidly 
was  this  distinction  adhered  to  by  the  same  court,  that  in  CommomDealth,  Ex 
rel  Breekenridge,  v.  Judges  of  C.  P.  of  Cumberland  County,  (1  Serg.  At 
Rawle,  187,)  it  refused  a  mandamus  to  compel  a  court  of  common  pleas  to 
proceed  to  examine  a  person  applying  to  be  admitted  as  an  attorney,  notwith- 
standing the  supreme  court  was  satisfied  that  he  came  within  the  rule  of  the 
common  pleas.  Their  refusal  was  put  on  the  ground  that  the  admission  of 
an  attorney  is  not  a  ministerial  but  a  judicial  act,  and  therefore  not  the  sub* 
ject  of  the  writ  of  mandamus. 

Itt  New-Jersey  the  same  distinction  was  recognized.  In  Seving  v.  /a- 
habitants  of  Allottays  Creek,  (5  Halstead,  58,)  where  a  mandamus  was  refu- 
sed, on  the  principle,  that  **  to  officers  a  writ  of  mandamus  may  go  to  direct 
them  how  to  proceed,  and  what  to  do ;  but  a  mandamus  to  a  court  only  to 
direct  them  to  proceed  according  to  law,  and  not  how  to  proceed." 

So  in  Kentucky,  in  The  County  Court  of  Wairen  v.  Daniel,  (2  Bibb,  573,) 
it  was  decided  that  "  a  mandamus  is  a  proper  remedy  to  compel  an  inferior 
court  to  adjudicate  upon  a  subject  within  its  jurisdiction,  where  it  neglects  or 
refuses  to  do  so  ;  but  where  it  has  adjudicated,  a  mandamus  will  not  lie  for 
the  purpose  of  revising  or  correcting  its  decision. 

And  in  Massachusetts,  (CAa«e  v.  Blackstone  Canal  Co.  3  Pick,  244,)  the 
court  say :  "  This  writ  lies  either  to  compel  the  performance  of  ministerial 
acts,  or  is  addressed  to  subordinate  judicial  tribunals,  requiring  them  to  exer- 
cise their  functions,  and  render  some  judgment  in  cases  before  them,  when 
otherwise  there  would  be  a  failure  of  justice  from  delay  or  refusal  to  act 
But  where  a  subordinate  tribunal  has  acted  in  a  judicial  capacity,  upon  a 
question  properiy  submitted  to  its  jndgmeut|  a  mandamus  will  not  be  granted 
to  compel  it  to  reverse  its  decision. 
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Aualogoufl  dectsioDs  may  be  found  ia  the  courts  of  New  Hampshire,  Vir- 
ginia, and  Ohio,  and  probably  have  been  made  in  several  other  states,  inas. 
mnch  as  we  find  at  an  early  day  an  express  decision  on  this  point,  made  by 
that  court  whose  opinion  has  rarely  failed  to  be  of  controllinf  authority  for 
the  slate  courU  upon  any  important  general  principle.  The  decision  to  which 
I  refer,  is  reported  in  United  StaU9  v.  Lawrence,  (2  Dallas,  42,)  where  it  was 
sooght  to  compel  a  district  judge  to  iasoe  a  warrant  to  arrest  an  alleged  de- 
serter from  the  French  naval  service,  under  a  treaty  stipulation,  and  in  which 
it  was  the  clear  and  unanimous  decision  of  the  court,  that  the  district  judge 
having  acted  judicially  in  deciding  that  the  evidence  was  not  sufficient  to  au- 
thorixe  his  issuing  a  warrant,  the  supreme  court,  however  it  might  diflTer  in 
opinion  from  the  judge  as  to  the  sufficiency  of  the  proof,  had  no  power  to  com- 
pel him  to  decide  according  to  the  dictates  of  any  judgment  but  his  own. 
And  the  court  there,  as  well  as  in  the  sulisequent  case,  Life  4*  Pi^^  Itttur* 
anee  Co,  of  N,  Y.  v.  Adam*,  (9  Peters,  602,)  recognizes  the  principle  con- 
tended for  by  the  counsel  In  the  first  cited  case,  that  a  mandamus  is  founded 
on  the  idea  of  a  default,  as  where  an  inferior  court  will  not  proceed  to  ju(ig- 
ment,  or  a  ministerial  officer  will  not  do  an  act  which  he  ought  to  do  ;  but  is 
never  issued  to  a  judge  who  had  proceeded  to  give  judgment  according  to  the 
best  of  his  abilities.  And  in  the  case  last  cited,  Chief  Justice  Marshall  says : 
"  On  a  mandamus  a  superior  court  will  never  direct  in  what  manner  the 
discretion  of  an  inferior  court  shall  be  exercised,  but  will,  in  a  proper  case,  re- 
quire the  inferior  court  to  decide." 

In  the  cases  of  WiUon  v.  Sttptrviwrs  of  Albany,  (12  Johns.  R.  416,)  and 
Ex  parte  Neleen,  (1  Coweu,  423.,)  the  court  refused  the  writ,  on  the  ground 
that  where  a  discretion  is  vested  in  any  inferior  jurisdiction,  and  that  discre- 
tion has  been  exercised,  a  mandamus  will  not  be  granted,  because  the  court 
cannot  control,  and  ought  not  to  coerce  that  discretion.  The  cases  Ex  parte 
Bacon  ^  Lyon,  (6Cowen,  392,)  and  Ex  parte  Beneon,  (7  id.  363,)  are  on  the 
same  priuciple,  as  is  also  that  otHull  v.  Supervisors  of  Albany,  (19  Johns.  R. 
259,)  in  which  the  principle  is  definitely  and  accurately  stated  by  the  court, 
that  **  where  the  inferior  court  has  discretion,  and  proceeds  to  exercise  it> 
this  court  has  no  jurisdiction  to  control  that  discretion  by  writ  of  mandamus. 
But  if  subordinate  public  agents  refuse  to  act  or  to  entertain  the  question  for 
their  discretion  in  cases  where  the  law  enjoins  upon  them  to  do  the  act  re- 
quired, this  court  may  enforce  obedience  to  the  law  by  mandamus,  where  no 
other  legal  remedy  exists."  (Per  Tracy  Senator  in  Judges  of  the  Oneida 
Common  Pleas  v.  The  People,  18  Wend.  79,  92,  95,  96.)  This  doctrine  was 
subsequently  considered  by  the  supreme  court  of  the  State  of  New  York,  in 
the  case  of  The  People  v.  The  Judges  of  DuUhess  C.  P  (20  Wend.  658, 
€60, 661,)  and  the  general  principle  re-affirmed  Mr.  Justice  Bronson  observing: 
.**  In  Chase  Y.  The  Blackstone  Canal  Co,  (10  Pick.  244,)  the  court  refused  to 
lasue  a  mandamus  to  an  inferior  tribunal  which  had  acted  in  a  judicial  capa- 
city upon  a  question  properly  before  it.  They  said,  the  writ  lies  either  to 
compel  the  performance  of  ministerial  acts,  or  is  addressed  to  subordinate  Ja- 
dicial  tribunals,  requiring  them  to  exercise  their  functions  and  render  some 
judgment  in  cases  before  them,  when  otherwise  there  would  be  a  failure  of 
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jastica  from  a  delay  or  refasal  to  act.  Bot  when  the  act  to  be  done  is  judi^ 
eial  or  discretionary,  this  court  will  not  direct  what  decision  shall  be  made. 
And  they  referred  with  approbation  to  the  case  of  The  U.  S.  v.  Lawrence,  (3 
Dall.  42,)  where  it  was  held  by  the  supreme  court  of  the  U.  S.  that  they  could 
not  interpose  by  mandamus  to  compel  a  district  judge  to  decide  according  to 
the  dictates  of  any  judgment  but  his  own.  In  the  case  of  Strong,  petitioner, 
'  ^e.^20  Pick.  484,)  Morton,  J.  said,  this  high  judicial  writ  not  only  lies  to  min- 
isterial, but  to  judicial  officers.  In  the  former  case,  it  contains  a  mandate  to 
do  a  opeeifie  act,  but  in  the  latter,  only  to  adjudicate — to  exercise  a  diocretion 
upon  a  particular  subject.  In  Ex  parte  Hoyt,  (13  Peters,  279.)  the  district 
court  had  made  an  order  in  relatiou  to  the  custody  of  certain  goods  which  had 
been  seized  by  the  collector,  and  the  supreme  court  refused  a  mandamus  to 
compel  the  district  court  to  vacate  its  order.  Mr.  Justice  Story,  who  deliver- 
ed  the  opinion,  said,  the  application  was  not  warranted  by  the  principles  and 
usages  of  law — that  it  was  neither  more  nor  less  than  an  application  for  an 
order  to  reverse  the  solemn  judgment  of  the  district  judge  in  a  matter  clearly 
within  the  jurisdiciion  of  the  court,  and  to  substitute  another  order  in  its  stead. 
He  added,  it  has  been  repeatedly  declared  by  this  court  that  it  will  not,  by 
mandamus,  direct  a  judge  loAa/ judgment  to  enter  in  a  suit,  but  will  only  re- 
quire him  to  proceed  to  render  judgment  The  same  learned  court  made  a 
similar  decision  in  Ex  parte  Whitney,  (13  Peters,  404.)  They  said,  a  writ  of 
mandamus  is  not  the  appropriate  remedy  for  any  orders  which  may  be  made 
in  a  caube  by  a  judge  in  the  exercise  of  his  authority,  although  they  may 
seem  to  bear  harshly  or  oppressively  upon  the  party."  In  the  case  of  The 
King  V.  The  Jueticea  of  Monmouthshire,  (7  Dowl.  &  Ryl.  334,)  the  court  of 
sessions  had  quashed  an  appeal,  and  a  motion  for  a  mandamus  was  denied  by 
the  king's  bench.  Abbott,  C.  J  said,  *'  where  the  sessions  forbear  to  give 
any  judgment  at  all,  this  court  will  interpose  to  compel  them  to  go  on  and 
pronounce  judgment ;  but  where  they  have  actually  given  judgment,  even 
under  a  mistake  of  law,  this  court  has  never  yet  interposed  to  disturb  their 
decision."  He  added,  **  if  we  were  to  grant  this  application,  we  should  be 
opening  a  door  to  continued  litigation  and  enormous  expense,  in  every  case 
where  the  propriety  of  the  decision  of  the  sessions  might  be  questioned,  either 
on  the  ground  of  mistake  in  law  or  fact.  There  seems  to  be  no  authority  for 
such  a  proceeding,  and  as  our  predecessors  have  not  recognized  its  propriety, 
we  are  certainly  not  disposed  to  take  a  step  which  is  so  pregnant  with  mis* 
chievous  consequences."  And  Bayley,  J.  eaid,  **  the  sessions  having  decided 
the  case,  and  quashed  the  order,  we  are  not  at  liberty  to  consider  whether 
they  have  done  right  or  wrong."  In  Hex  v.  Jueticee  of  Wilts,  (2  Chitty's  R. 
257,)  there  was  a  motion  for  a  mandamus  to  dismiss  an  appeal,  on  the  ground 
that  the  sessions  had  decided  wrongly  ;  but  the  application  was  refused  ;  and 
when  the  court  was  pressed  with  the  argument  that  the  party  had  do  other, 
remedy,  it  was  answered  by  Bayley,  J.,  that  "  there  are  many  cases  in  which 
there  is  no  other  remedy  against  the  sessions,  where  we  should  not  interfere." 
The  King  v.  The  Jutiiices  of  Cambridgeshire^  (1  D.  cf-  R  3*J5,)  proceeded 
tfn  the  same  priuciple.  In  Hquire  v.  Gale,  (^L  HaUt.  156,)  the  supreme  court 
of  N.  J.  held,  that  a  mandamus  would  lie  to  an  inferior  court  to  command 
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them  to  proceed  to  judgment^  bat  not  to  command  them  to  proceed  to  ony 
particular  judgment.  (Roberta  v.  Holsworth,  5  Halst.  57  /  Hawkins  ▼.  Ben- 
nett^ 7  Halst.  179,  and  The  County  Court  of  Warren  v.  Daniel,  2  Bibb  R. 
573,  are  to  the  same  effect."  See  also  Gray  v.  Bridge,  11  Pick.  189  ;  Morse, 
petitioner.  18  id.  443.  Life  Im.  Co.  v.  Adams,  9  Peters,  573.  Anon.  9  Wend. 
472.  Unless  it  is  clearly  shown  that  such. discretion  has  been  abused.  Com- 
missioners V.  iy/iaA,  2  McCord,  170.  Sed.  see  The  People  v.  The  Judges 
of  Dutchess  C.  P.  cited  supra.  The  marginal  note  to  Blunt  v.  Greenwood, 
1  Cowen,  15,  and  the  opinion  of  Mr.  Justice  Sutherland,  in  The  People  ▼. 
The  Superior  Court  of  New  York,  5  Wend.  1 14,  are  questioned  by  Senator 
Tracy,  in  the  opinion  above  referred  to  and  shaken  by  The  People  v.  The 
Judges  of  Dutr.hess  Co.  cited  supra.) 

§  24.  II.  It  is  the  remedy  to  compel  a  judicial  officer  to  sign  or  amend  a 
bill  of  exceptions  or  settle  a  case,  according  to  the  facts.  {Dtlevan  v.  Boards 
man  ^  White,  5  Wend.  132.  See  also  note,  id.  The  People  v.  The  Judges 
of  Washington,  1  Caines,  511:  Sikes  v.  Ransom,  and  the  other  cases  cited 
infra.)  But  it  is  necessary  that  the  bill  or  case  should  state  the  facts  cor- 
rectly, (State  of  Ohio  v.  G.  Todd,  et  al.  4  Ohio  R.  351.  The  People  v. 
Judges  of  Westchester,  supra  p  118,)  and  also  that  it  should  be  tendered  in 
time.  Under  the  former  practice  in  New  York,  a  bill  of  exceptions  should, 
regularly  have  been  tendered  at  the  trial,  or  at  least  during  the  continuance 
of  the  term,  and  the  court  could  not  be  compelled  to  seal  it  at  a  6ubse«- 
qaent  term.  Where,  therefore,  a  bill  was  tendered  to  a  court  of  common 
pleas  iu  January  term,'and  application  was  made  in  June  term  to  amend  it, 
and  the  court  refused,  a  motion  for  mandamus  was  denied,  though  the  power 
to  compel  an  amendment  was  conceded.  {Sikes  v.  Ransom,  6  Johns.  279.) 
So  this  remedy  was  denied.  And  where  on  the  return  to  an  alternative  man- 
damus, commanding  the  judges  of  a  court  of  common  pleas  to  sign  and  seal 
a  bill  of  exceptions,  or  show  cause,  &c.  it  appeared,  that  the  bill  of  excep- 
tions was  not  tendered  to  the  judges  at  the  trial,  but  wjs  presented  to  ihem 
individually,  at  different  times,  after  the  court  had  adjourned  for  the  term, 
this  court  refused  to  grant  a  peremptory  mandamus,  because  the  facts  on 
which  a  bill  of  exceptions  is  taken  must  be  reduced  to  writing  at  the  time,  and 
presented  distinctly  to  the  court,  during  the  trial,  or  at  least,  during  the  con- 
tinuance of  the  term.  [Midberry  v.  Collins  et  al.  Overseers  ^e.  9  Johns.  345.) 

§  25.  III.  It  is  the  remedy  to  compel  an  inferior  court  to  grant  the  usual 
legal  process  to  enforce  a  judgment.  Thus,  iu  New-Jersey,  where  a  justice  of 
the  peace  entered  a  judgment  against  a  defendant  and  afterwards  made  a 
conditional  order  that  the  judgment  should  be  opened  upon  the  payment  of 
costs  by  the  defendant  on  a  certain  day,  and  notwithstauding  the  defendant 
neglected  to  pay  the  costs  on  the  day  prescribed,  the  justice  refused  to  issue 
execution  after  being  requested  by  the  plaintiff  so  to  do,  a  mandamus  was 
granted  to  compel  him  to  perform  this  duty ;  {Terhune  y.  Barcalow,  6  Halst. 
3d.    See  Laudy.  Abrahams,  3  Greene,  22,) 
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^  26.  IV.  It  is  the  remedy  to  compel  an  inferior  eonrt  of  appellate  jarisdic- 
tion  to  do  those  acts  which  the  law  requires  it  to  perform,  in  order  to  render 
an  appeal  efiectiTe.  Therefore,  where  in  New  Jersey  an  appeal  was  taken 
from  the  judj^ment  of  a  justice  to  the  common  pleas,  and  the  appeal  bond 
,  had  been  delirered  ;  The  justice,  either  from  the  want  of  an  opportanity  or 
forgetfulneas,  as  be  himself  states,,  did  not  send  up  the  proceeding,  &c.  to 
the  court  on  the  first  day  of  the  term.  The  appellant  perceivings  that  the 
justice  had  not  sent  up  the  proceediugrs  as  was  required  of  him  by  law,  went 
to  the  house  of  the  justice  and  procured  from  him  the  transcript,  appeal  bond, 
&c.  and  brought  them  into  court  during  the  term,  but  ailer  the  first  day,  when 
they  were  duly  filed.  The  next  following  term  the  court  dismissed  the  ap- 
peal, aud  assigned  the  followiug  reason  for  so  doing: — That  the  transcript  of 
the  justice  was  not  filed  on  the  first  day  of  the  court  next  after  the  judgment 
was  given  by  the  justice  beloV.  The  court  ordered  a  mandamus  because 
the  act  requiring  the  appeal  papers  to  be  sent  on  or  before  the  first  day  of 
term  is  only  directory  to  the  justice,  not  to  the  court.  {The  State  v.  Tke 
Judgee  of  Bergen,  2  Pennington's  R.  2d  ed.  541  ;)  And  in  the  same  state, 
where  a  court  of  common  pleas  dismissed  an  appeal  for  want  of  the  necessary 
affidavit ;  the  affidavit  which  had  been  made  and  which  in  other  respecu  was 
sufficient,  having  been  written  on  the  back  of  the  appeal  bond,  the  court 
granted  a  mandamus  observing:  *<  The  court  of  common  pleas,  no  doubt, 
dismissed  the  appeal  in  this  case,  in  consequence  of  what  was  said  by  this 
court,  in  Freae  v.  Jonen,  (3  Green*s  R.  20 ;)  but  on  ont  or  two  occasions,  since 
that  case  was  decided,  we  have  expressed  an  opinion,  that  the  objection  ought 
to  be  to  the  bond,  and  not  to  the  affidavit.  The  party  by  putting  his  affida- 
vit on  the  bond,  has  in  effect  deprived  his  adversary  of  the  benefit  of  it :  for 
the  court  of  common  pleas  cannot  deliver  the  bond  to  the  appellee,  for  prose- 
cution, without  delivering  with  it,  the  affidavit  also,  which  ought  not  to  bo 
done.  If  the  objection  had 'in  this  case,  been  made  to  the  bond,  the  appel- 
lant might  immediately  have  substituted  a  new  one;  but  another  affidavit 
would  have  come  too  late.  Let  a  mandamus  therefore  issue,  as  prayed  for.*' 
{RobbiM  V.  Bonnet,  1  Harrison,  234.  See  also  Freae  v.  Jonee,  3  Green,  20  ; 
Carman  v.  Smiekt  2  id.  117.)  And  In  the  same  state  where  an  appeal  bond 
without  a  seal  was  accepted  and  returned  by  the  justice,  and  the  common 
pleas  dismissed  the  appeal  for  want  of  a  valid  appeal  bond,  and  refused  to 
permit  the  appellant  to  put  in  a  new  bond,  the  supreme  court  granted  a  man* 
damus,  because,  by  the  statute  (Harr.  Comp.  5)  ''  the  Court  may  permit  the 
appellant  to  substitute  a  new  appeal  bond  in  the  place  of  the  appeal  bond  filed 
and  sent  up  by  the  justice,"  and  the  ends  of  justice  as  well  as  the  rule  of 
law,  require  that  it  should  receive  a  liberal  construction.  {Oarrnbrant  v. 
McCloud,  3  Green  K.  462.)  But  a  mandamus  will  not  be  granted  to  restore 
an  appeal  which  haa  been  dismissed  because  there  was  no  subscribing  witness 
to  the  appeal  bond,  unless  the  appellant  and  his  surety  had  offered  iostanter 
to  re-execute  the  bond  in  the  presence  of  one  or  more  witnesses  or  to  substi- 
tute a  new  bond;  {Thorpe  v.  Keeler,  3  Harrison,  251.  The  case  of  Roeka* 
feller  v.  Rhea,  7  Halst.  180,  is  noticed  and  questioned  in  this  case.)  And  a 
peremptory  mandamus  was  ordered  to  a  court  of  com'Q3u  pleas,  coninaand- 
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ing  them  to  reinstate  an  appeal  dismimed  for  want  of  prosecation  at  a  special 
term  after  trial  demanded  (Ten  Eyck  v.  FarleCt  1  Harrison,  269.  See  also 
BowUhy  ▼.  Johnston^  1  Green,  350 ;  Laird  y.  Abrahams,  3  id.  433  ;  Adams 
T.  Matkis,  3  Harr.  310  ;  The  People  y.  The  Judges  of  Niagara  Common 
Pleas,  1  Howard  Sp.  T.  Rep.  196.) 

^  27.  V.  It  is  the  remedy  to  compel  such  a  tribunal  to  grant  or  vacate  an 
order  for  a  new  trial  where  there  is  no  discretion  to  do  otherwise. 

Thus,  if  the  testimony  in  a  case  were  clear,  explicit  and  uncontradicted, 
and  yet  a  verdict  a^rainst  it,  the  superior  tribunal  would  compel  the  inferior 
to  set  aside  the  verdict ;  or  if  the  inferior  court  should  deny  to  a  party  the 
benefit  of  an  established  rule  of  practice,  not  depending  at  all  upon  circum- 
stances, a  mandamus  would  be  granted.  (Per  Sutherland  J.  in  The  People  v. 
The  Superior  Court,  5  Wend.  1 14.)  The  granting  or  refusing  of  a  new 
trial  is  not  a  matter  of  discretion,  where,  on  an  application  for  such  trial  on 
the  ground  of  newly  discovered  evidence,  it  clearly  appears  that,  with  ordi. 
nary  diligence,  the  evidence  might  have  been  produced  at  the  former  trial ; 
or  where  the  newly  discovered  evidence  consists  merely  of  additional  facta 
and  circumstances  going  to  establish  the  same  points  principally  controverted 
when  the  trial  was  had,  or  of  additional  witnesses  to  the  same  facts  and  cir- 
cumstances :  and  where  a  cqurt  of  subordinate  jurisdiction  grants  a  ne.w  trial 
io  a  case  where  those  objections  exist,  a  mandamus  will  be  awarded,  directing 
the  rnle  granting  a  new  trial  to  be  vacated.  {The  People  v.  The  Superior 
Court,  ut  sup.  S.  C.  10  Wend.  285.  See  also  Commrs.  v.  Lynah,  2  McCord, 
170.)  In  the  case  of  The  People  v.  Niagara  Common  Pleas,  (12  Wend.  246 ;) 
It  was  held  that  when  a  court  of  common  pleas  set  aside  a  report  of  referees 
on  the  merits,  and  erred  in  so  doing,  a  mandamus  lay  to  correct  the  error. 

§  28.  VI.  This  remedy  has  been  employed  to  compel  a  court  of  inferior 
jurisdiction  to  admit  or  restore  an  attorney,  but  it  is  doubtful  whether  it  can 
properly  be  extended  to  this  purpose.  Thus  it  has  been  allowed  to  restore  one 
to  an  attorney's  place  in  an  inferior  court ;  because  bin  is  an  office  concerning 
tbf  public  jufetice  ;  and  he  is  compellable  to  be  an  attorney  for  any  man  ;  and 
has  a  freehold  in  his  place ;  (Bac.  Ab.tit.  mandamus  C.  Lev.  75  Sid.  15*3  Keb. 
549 ;)  and  accordingly  in  Hurst's  case,  one  was  restored  to  an  attorney's 
place  of  the  Court  of  Canterbury,  and  in  Collins'  case,  one  was  restored  to  an 
attorney's  place,  of  the  liberty  of  St.  Martin's  le  Grand.  So  a  mandamus  was 
granted  to  the  Mayor  of  Heading,  for  an  attorney  of  B.  R.  who  was  prohibit- 
ed to  practice  in  an  inferior  court  of  Reading ;  (Bac  Ab.  tit  mandamus  C. 
Vent.  11  Sid.  410,  Mod.  23.)  In  the  case  of  The  People  y.  The  Justices  of 
Delaware,  (1  Johns.  Cas.  181,)  the  supreme  court  directed  the  restoration  of 
an  attorney  who  had  been  removed  from  his  ofiice  by  a  court  of  common 
pleas,  but  it  is  not  by  any  means  to  be  inferred  from  this  case  that  the  su- 
preme court  intended  to  assert  a  general  power  to  interfere  by  mandamus 
with  the  discretion  of  inferior  courts  In  the  selection  and  control  of  their 
attomies,  for  the  coort  say :  "  By  the  act  of  the  legislature  of  this  state,  if  a 
jconrt  of  common  pleas  remove  an  attorney  from  office,  he  cannot  be  admitted 
to  practice  here,  although  he  should  also  be  an  attorney  of  this  court.     If, 
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therefore,  we  coold  not  revise  the  proceedings  of  the  coarts  of  common  pleas 
in  this  respect,  they  mi^rht  disqaalify  any  attorney  of  this  court,  and  however 
unjust  it  might  be,  it  would  not  be  in  our  power  to  afford  relief.  This  would 
indirectly  give  them  the  power  of  superintending  and  controlling  the  officers 
of  this  court."  It  is  upon  this  view  that  Senator  Tracy  in  iiis  ahle  opinion  in 
the  case  of  The  Judges  of  the  Oneida  Common  Plea9  y.  The  People,  recon- 
ciles this  decision  with  the  general  principles  above  considered.  It  is  supposed 
that  the  correct  rule  upon  this  subject  is  laid  down  in  the  case  of  The  Com- 
monwealth ex  rel,  Breekenridge  v.  The  Judges  of  Common  Pleas  of  Cum- 
berland  Co.  (1.  Serg.  &  Rawle,  87.)  A  mandamus  was  there  refused  to  compel 
a  court  of  common  pleas  to  proceed  to  examine  a  person  applying  to  be  ad- 
mitted as  an  attorney,  notwithstanding  the  supreme  court  was  satisfied  that 
he  came  within  the  rule  of  the  commou  pleas.  Their  refusal  was  put  upon 
the  ground  that  the  admission  of  an  attorney  is  not  a  ministerial  but  a  judi- 
cial act,  and  therefore  Cas  we  have  before  seen)  not  the  subject  of  this  writ. 
It  is  perhaps  worthy  of  remark,  that  this  question  was  raised  in  the  Supreme 
Court  of  the  United  States,  in  Ex  parte  Burr^  (9  Wheaton,  529,)  where  the 
authorities  from  Bacon's  Abridgment  and  the  c^se  of  The  People  v.  The  ' 
Justices  of  Delaware  were  cited  in  the  argument  of  Mr.  Emmet.  Chief 
Justice  Marshall  declined  giving  a  decision  upon  this  point, 'although  he  ex- 
pressed an  opinion  that  the  court  would  not  idterfere  unless  the  conduct  of 
the  inferior  tribunal  was  "  irregular  or  flagrantly  improper."  But  it  has  been 
adjudged  that  no  mandamus  lies  to  restore  a  proctor  of  Doctor's  Commons, 
admitting  that  no  sppeal  lay  from  the  Dean  of  the  Arches,  to  the  Archbishop 
as  visiter  ;  becaus**  this  is  an  ecclesiastical  office  and  a  matter  properly  and 
only  cognizable  in  that  court ;  and  that  the  temporal  courts  are  not  to  inter- 
meddle or  inquire  into  their  sentence,  or  into  the  proceedin|rs  ja  any  matters 
whereof  they  have  a  proper  jurisdiction,  but  are  to  give  credit  thereunto ;  al- 
though it  was  urged  that  if  a  mandamus  did  not  lie  in  this  case,  the  party 
would  be  without  remedy,  for  that  no  assize  would  lie  of  this  office ;  and 
though  an  action  on  the  case  might  lie,  yet  it  might  be  defective,  because  the 
jury  might  not  well  compute  the  damages  in  proportion  to  the  lo^  of  a  map's 
livelihood  ;  besides  it  was  urged  that  a  mandamus  ought  to  lie  in  this  case ,  as 
well  as  for  an  attorney  of  an  inferior  court,  because  this  is  an  office  of  a  more 
public  rouceru ;  (Bac.  Ah.  tit  Mandamus  C  Carth.  169,  170,  3  Lev.  309,  3 
Mod.  333,  Skin.  290,  pi.  1,  Lee's  case  Show,2l7, 251,261,  S.  C.  by  the  name 
of  The  King  v.  Oxenden,  3  Mod.  332,  3  Salk.  230,  pi.  4  Holt,  435,  pi.  1.) 
And  the  court  say  in  3  Mod.  333,  that  a  proctor  is  not  an  officer  properly 
speaking ;  it  is  only  an  employment  in  that  court  which  acts  by  different  rules 
from  the  King's  Bench.  Nor  will  a  mandamus  lie  to  the  Archbishop  of  Can- 
terbury to  issue  his  fiat  to  the  proper  officer,  for  the  admission  of  a  doctor  of 
civil  law,  a  graduate  of  Cambridge  as  an  advocate  of  the  Court  of  Arches  : 
for  he  has  no  specific  legal  right  to  such  admission  ;  {Rex  v.  Archbishop  of 
Canterbury^  8  East,  213.  See  further  Rex  v.  Doctor  Ward,  3  Strange,  893. 
Fitzgibb.  123,  pi.  8, 194,  pi.  7,  Barnard,  K.  B.  254, 294, 380, 411.  The  King  v. 
Dr,  Bettcsworih,  Str.  159,  Andr.  21,  Barnard,  K.  B.  40.  See  2  Sir.  10S:J, 
Andr.  20,  lb5,  S.  P.)    See  infra.  §  37,  lit.  office. 
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§  29.  VII.  In  conclusion  it  may  be  generally  stated  under  the  rules  we 
have  before  considered,  (hat  this  writ  lies  to  an  inferior  court  or  judicial  officer 
to  compel  the  performance  of  any  duty,  whether  ministerial  or  judicial ;  so 
that  there  shall  not  be  a  failure  of  substantial  justice.    {Chase  v.  Blaekstone 
Canalf  10  Pick.  244;  Comnumtoealth  v.  Hampden j  2  id.  414;    Springfield  v. 
Hampden,  4  id.  68  ;    Jackson  ▼.  Randall,  7  Mass.  340.)  As  to  compel  a  court 
of  sessions  to  enter  the  verdict  of  a  jury  in  the  at«essment  of  damages,  {Com- 
^monwealth  v.   The  Justices  of  the  Sessions  of  Middlesex,  9  Mass.  388 ; 
Commonwealth  ▼.  The  Justices  ^c.  of  Norfolk,  5  id.  4'i5  ;)  or  to  proceed  in 
the  trial  of  an  indictment ;  (In  the  matter  of  James  Turner,  5  Ohio  R.  542,) 
or,  in  Massachusetts,  to  erect  or  provide  a  house  of  correction  under  the  stat. 
1787,  c.  54.  ^  1. ;  {Commontoealth  v.  The  Justices  ^c.  of  Hampden,^  Pick. 
414 ;)  or  to  proceed  to  review  and  settle  damages,  as  in  the  following  case : — 
By  the  sixth  section  of  the  charter  of  the  New  Jersey  Railroad  and  Trans- 
portation Company,  the  owner  of  any  land  taken  by  the  company,  who  may 
feel  himself  aggrieved  by  the  decision  of  the  commissioners  appointed  to  assess 
the  damages  in  his  case,  may  appeal  to  the  next  court  of  common  pleas  of 
the  county  in  which  the  land  is  situated  ;  and  the  said  court,  in  a  summary 
way,  either  with  or  without  a  jury,  is  to  review  and  settle  the  amount  of 
damages.    A  maudamus  was  directed  to  be  issued,  where  the  common  pleas 
ordered  all  proceedings  on  the  appeal  to  be  stayed  until  a  certiorari  between 
the  parties  should  be  decided  in  the  supreme  court.  {Budd  v.  New  Jersey  RaiU 
road  Company,  2  Green,  468 ;)  or  to  compel  a  court  of  common  pleas  to 
enter  or  vacate  an  order  where  the  justice  of  the  case  manifestly  requires  it, 
and  there  is  no  discretion  as  where  on  a  demurrer  to  a  declaration  for  the 
caase  that  the  caption  of  the  declaration  was  of  a  day  anterior  to  the  accru- 
ing of  the  cause  of  action,  a  court  of  common  pleas  gave  judgment  for  the 
plaintiff,  and  akio  allowed  him  to  amend  his  declaration  so  as  to  cure  the  de- 
fect, and  at  the  same  time  refused  leave  to  the  defendant  to  plead  to  the 
amended  declaration,  a  mandamus  was  awarded  directing  the  common  pleas 
either  to  vacate  as  much  of  their  order  as  gave  the  plaintiff  leave  to  amend, 
or  so  much  thereof  as  refused  the  defendant  leave  to  plead.   {The  People  v. 
The  New  York  C.  P.  18  Wend.  534.)    And  npon  this  principle  it  has  been 
decided  that  a  rule  to  show  cause  will   be   granted  to  a  court  of  common 
pleas,  why  a  mandamus  should  not  issue  to  compel  them  to  permit  a  plaint  to 
be  filed,  nunc  pro  tunc  after  a  writ  of  error  had  been  brought  to  the  supreme 
court,  and  the  want  of  such  plaint  assigned  for  error.  {The  People  v.  Judges 
of  Westchester,  Ca.  G.  55.    See  further.  Matter  of  Highway^  3  Harrison,  291 ; 
Blunt  V.  Greenwood,  1  Cowen,  15 ;  Also  Ex  parte  Bostwiek,  1  Cowen,  143 ; 
I  Gbit.  Genl.  Prac.  795,  796 ;  1  Grab.  Prac.  3d  ed.    See  further  upon  the 
general  application  of  mandamus  to  inferior  courts ;  People  ex  reL  Griffin  v. 
The  Judges  of  the  Jefferson  Comm.  Pleas,  2  Howard  Sp.  T.  R.  59.  Jn  rs 
Thomas  W,  Cook,  id.  109;    Ex  parte  Ostrander,  1  Denio.  679;  Rex  v. 
Jletcfs,  3  Adolph.  &.  Ellis,  725 ;  Porter  v.  Harris,^  Call, 485  ;  Jared  v.  Hill, 
1  Blackford,  155  ;  Johnson  v.  Randall,  7  Mass.  R.  340 ;  Barnet  v.  Warren, 
C'ircuit  Court   Hardin,  172  ;  Saunders  v.  Nelson,  id.  17  ;  Blake  v.  Bogfrg, 
1  Mis.  116;  Kerr  \.  Rector,  id.  117 ;  Ercisn  v.  Crippin,  1  II.  &  M.  173.) 
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Of  Mandamus  to  Inferior  Officers. 

^  30.  As  we  have  already  seen,  the  common  law  confided  to  the  Conrt  of 
King's  Bench  a  general  supervision  over  all  inferior  persons  and  jurisdictions, 
and  this  power,  subject  to  certain  local  and  unimportant  modifications,  has 
passed  into  the  hands  of  the  superior  judicial  tribunals  of  this  country.  All 
men  hold  their  situations  as  officers,  upon  the  terms  of  having  their  conduct 
examined,  and  measured  by  that  standard  which  the  law  has  established. 
(McKim  V.  Odone,  3  Bland,  407.)  It  is  not  necessary  that  inferior  officers 
should  occupy  a  judicial  station  in  order  to  be  subject  to  the  writ  of  manda- 
mus. They  are  amenable  to  the  command  of  this  writ  upon  a  different 
ground,  because  the  courts  which  issue  it,  are  made  the  "general  guardians 
of  the  rights  of  all  men  ;"  (Rex  v.  Bishop  of  Chester,  1  Wiki.  206 ;  Regina  y. 
Mayor  of  Leeds,  11  A.  &.  E.  512,  3  Steph.N.  P.  2292;)  or,  as  it  is  said  in 
Bacon,  Ab.  (tit.  mandamus,)  after  Lord  Coke,  (11  Co.  98,  4  Inst  71,)  *^  the 
court  of  King's  bench  holding  a  superintendeucy  over  all  inferior  courts  and 
magisitrates  may  by  the  plenitude  of  its  power,  correct  not  only  erron  in  judi- 
cial proceedings,  but  also  extra  judicial  errors  and  misdemeanors  tending  to 
the  breach  of  the  peace,  oppression  of  the  subject  to  the  raising  of  faction, 
controversy,  debate,  or  any  manner  of  misgovernment ;  so  that  no  retort  or 
injury  whether  public  or  private,  can  be  committed,  but  what  may  be  reform- 
ed and  punished  according  to  the  due  course  of  law.'*  Wherever,  therefore, 
any  ministerial  duty  is  imposed  by  the  law,  the  writ  of  mandamus  will  lie  to 
all  classes  of  public  officers,  under  those  general  regulations  as  to  its  applica- 
tion, which  we  have  heretofore  considered. 

4  31.  I.  The  writ  of  mandamus  will  not  lie  to  control  the  discretion  of  an 
inferior  officer,  for  otherwise  superior  tribunals  would  draw  to  themselves  all 
matters  of  judgment,  and  officers  would  in  reality  have  none  at  all. 

Wherever  a  discretionary  power  is  vested  in  officers,  and  they  have  exer* 
cised  that  discretion,  the  court  ought  not  to  interfere,  because  they  cannot 
control,  and  ought  not  to  coerce  that  discretion.  In  John  Giles's  case,  2  Str. 
881,  a  mandamus  was  moved  for,  to  certain  justices  to  grant  him  a  license  to 
keep  an  ale  house  ;  ii  was  opposed,  on  the  ground  that  it  was  discretionary 
in  the  justices,  and  the  court  refused  it,  saying,  there  never  was  an  instance 
of  such  a  mandamus.  (Per  Spencer  J.  in  Wilson  v.  Supervisors  of  Albany, 
12  Johns.  414,  416.  See  Commissioners  of  the  Poor  ^e.  v.  Lynah,  2  McCord, 
170.)  Therefore,  where  a  mandamus  was  applied  for  to  compel  the  supervl. 
■ors  of  Oneida,  to  audit  and  allow  a  bill  for  a  surgical  operation  on  a  transient 
pauper,  and  it  was  shown  in  answer  to  the  rule,  to  show  cause  that  the  su- 
pervisors had  actiBd  on  the  subject  matter,  and  audited  the  bill  at  $5 : — ^The 
court  denied  the  application  on  the  ground  that  the  board  of  supervisora  had 
a  discretion  by  statute  which  the  court  could  not  control.  (Hull  v.  Supervi^ 
oors  of  Oneida,  19  Johns.  259.)  And  where  the  supervisors  of  a  county 
passed  upon  the  account  of  a  constable  for  removing  paupers  and  disallowed 
part,  and  this  writ  was  moved  commanding  them  to  audit  and  allow  the  ac- 
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eoant  of  the  relator.  Spencer,  J.  observes :  '*  By  the  9th  sectioa  of  the  act 
for  the  relief  aud  settlement  of  the  poor,  (1  R.  L.  282,)  any  constable  con- 
veying a  pauper  from  one  town  to  another,  is  to  receive  so  much  money  for 
his  services  as  the  supervisors  of  the  connty  shall  judge  he  reasonably  de- 
serves to  have,  to  be  raised,  &c"  **In  the  present  case,  whatever  may  be 
thought  of  the  reasonableness  of  the  allowance  of  the  supervisors  to  the  ap- 
plicant, he  has  no  legal  right  to  any  particular  sum.  He  has  no  right  to  any 
money  for  the  services  performed,  but  such  as  the  supervisors  shall,  in  their 
dtsereiioD,  judge  him  entitled  to."  *'  Certainly  not  to  allow  any  specific  sum  ; 
that  would  be  taking  upon  ourselves  a  discretion  which  the  legislature  have 
vested  iu  the  supervisors  ;  we  could  only  command  them  to  examine  the  ap- 
plicant's accounts,  and,  in  the  words  of  the  statute,  allow  him,  for  his  servi- 
ces, such  sum  as  they  shall  judge  he  reasonably  deserves  to  have  ;  and  this 
has  been  already  done."  The  case  of  Ex  parte  Farrington^  (3  Co  wen,  407.) 
was  similar.  It  was  an  application  for  a  rule  commanding  the  supervisors  of 
Delaware  county,  to  show  cause  why  a  mandamus  should  not  issue  com- 
manding them  to  audit  and  allow  an  account  presented  by  Farrington  for 
services  as  a  constable.  Aud  the  supreme  court  denied  the  application  on  the 
groand  that  the  "  amount  of  the  allowance  to  constable  or  oiher  person,  for 
serving  snbpcsnas  in  criminal  cases,  is  a  matter  of  discretion,  in  the  board  of 
supervisors,  with  which  this  court  will  not  interfere  ;"  and  that  the  supervisors 
had  not  refused  to  act  Upon  the  same  general  principle  where  commis- 
sioners  were  appointed  by  au  act  of  the  legislature  to  lay  out  a  road,  on  the 
most  direct  and  eligible  route,  commencing  at  or  near  a  certain  village,  and 
the  road  was  laid  out,  commencing  at  the  distance  of  sixty  rods  from  the 
village,  in  a  field  where  there  was  no  road  with  which  the  new  road  conld  be 
connected,  and  the  route,  instead  of  being  the  most  direct  aud  eligible,  wi:n, 
as  expressed  by  the  court,  strikingly  injudicious ;  yet,  notwithstanding  the»i) 
ftusts,  the  coort  awarded  a  peremptory  mandamus  to  the  commissiooers  of 
highways  of  a  town  through  which  the  road  was  laid,  to  proceed  forthwith  to 
open  and  work  the  road  as  laid  out  by  the  state  commissioners.  {The  People 
ex  reL  Ca9e  v.  ColUn9,  et  at  19  Wend.  56  ;}  And  the  supreme  court  further 
daoided  that  where  the  discharge  of  a  duty  created  by  act  of  the  legislature 
is  confided  to  a  special  commission,  aud  the  duty  is  in  its  nature  judicial,  this 
eoort  will  not  collaterally  review  the  doings  of  the  commissioners,  and  hold  as 
void  the  final  determination  made  by  them  in  the  exercise  of  their  discretion 
or  judgment.  Mr.  Justice  Cowen,  who  delivered  the  opinion  of  the  court, 
eonaidered  ibis  principle  as  applicable  to  the  decisions  of  all  "  courts,  special 
tfibonals,  oommiMioners  and  magistrates  to  whom  judicial  powers  are  delega- 
tad  ;  sncb  deeivions  aud  determinations  can  be  reviewed  only  by  certiorari  or 
writ  of  error,  if  no  other  mode  of  appeal  is  given  by  the  statutes  creating  such 
courts,  dLo  "  In  CAsse  v.  The  Blaekstone  Canal  Co.  (10  Fick.  244,)  the  peti- 
tioDeia  whoso  laud  was  injured  by  a  canal,  having  spptied  for  a  jury  and  ob- 
tained a  verdict  for  greater  damages  than  had  been  allowed  him  by  eommis. 
■ouen  appointed  under  the  statute  authorizing  the  construction  of  the  canal> 
moved  the  coanty  commissioners  for  costs,  but  the  motiou  was  overmled,  and 
he  tboreapoD  applied  to  this  coort  for  a  mandamus  to  compel  the  county  com- 
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initsionera  to  allow  him  cokU,  the  court,  withoot  inqairtB|r  into  the  oorreeinew 
of  the  decision,  refuHcd  to  iasoe  a  mandaroo*,  because  the  coauty  eommis- 
siourrs  acted  in  a  judicial  capacity  upon  a  question  properly  submitted  to  their 
judgment  And  in  Annn.  2  Pennington,  576.)  an  application  was  made  for 
a  mandamus,  to  two  justices  of  the  peace,  and  two  overseers  of  the  poor,  to 
compel  I  hem  to  mnke  a  certificate  for  the  manumission  of  a  8la?e.  The  ap- 
plication was  msde  ou  the  part  of  the  executor,  to  enable  him  to  comply  with 
the  will  of  his  testator.  The  facU  disclosed  by  the  aifidavito  read.  were»  that 
application  had  been  made  to  the  justices  aud  overseers  of  the  poor,  who  had 
met,  heard  the  spplicstion,  aud  decided  agninst  it,  by  refusing  to  mak«  tlie 
certificate.  Upon  this  state  of  facts,  the  court  refused  the  mandamus,  say- 
ing: "  All  we  can  do,  is  to  compel  the  justices  and  overseers  of  the  poor,  to 
proceed  to  the  examination  of  the  slave,  and  to  exercise  the  discretion  vested 
in  them  by  law  :  it  appears  that  they  have  done  that  already."  So  where 
the  county  court,  iu  Virginia,  rejected  an  application  for  opening  a  new  road, 
on  a  regular  hearing,  it  was  held,  that  a  mandamus  could  not  be  awarded,  by 
the  circuit  court,  to  compel  the  county  court  to  open  the  road.  (Jaaeev. 
Strafford  Jus/tees,  1  Leigh.  584.)  Nor  will  this  writ  lie  to  compel  county 
commissioners  to  sccept  the  report  of  a  committee  appointed  by  said  commia- 
aioners  purpuant  to  th**  laws  of  iMaine,  (Proprietor9  of  Kennehee  Toil  Bridge 
Petitioners,  3  Fairfield,  261,)  nor  to  compel  the  restoratinn  of  his  office  to  a 
professor  in  the  college  of  William  Sl  Miry,  in  Virginia,  {Braeker  v.  WUUam 
^  Mary  College,  3  Call,  1573 ;)  nor  to  compel  an  ordinary  to  grant  letters  of 
administration  to  a  particular  person.  {The  Utate  v.  JIfilcAeU, Const.  Rep.  S. 
Ca.  703,  706.  Another  ground,  however,  was  considered  iu  deciding  this  case, 
vis ;  that  there  was  a  remedy  by  appeal.)  So  it  has  been  held  in  South  Caro- 
lina, that  no  mandamus  lies  to  the  managers  of  elections  to  compel  them  to 
declare  a  candidato  elected,  because  their  decisiou  u,>ori  questions  of  election 
is  final  aud  conclusive.  {Orier  v.  Sehaeklefurd,  Couat.  Rep.  So.  Ca.  G42.  See 
also  The  State  v.  Bruce,  1  id.  1 65,  where  the  question  is  jery  fully  eonaidered  ) 
So  where  air  act  of  the  legislature  providea  that  the  county  commisBiofien 
shall  draw  an  order  for  the  amount  of  a  schoolmaster's  bill  for  educating  poor 
children,  if  they  approce  therenf  the  court  cannot  compel  them  by  this  writ  to 
draw  an  order;  {Comm.  v.  The  County  ComnCre,  5  Bioney.  536.)  Nor  will 
this  writ  lie  to  compel  the  board  of  property  to  issue  patents  for  donation 
lands,  if  they  have  deliberated  aud  decided  upon  the  subject,  because  by  the 
act  of  the  legislature,  they  are  invested  with  judicial  power  in  Ihat  respect ; 
{Coinm.  V.  Cochran,  6  Biuuey,  456 ;)  nor  to  compel  the  guardians  of  the  poor  to 
continue  in  office  three  of  the  old  managers,  (Reepublieu  v.  Ouurdimne  ^.  1 
Yeutes,  476.  See  aJM  the  general  principle  under  ronsideration,  stated  and 
illustrated  in  Grifiih  v.  Cochran,  5  Sinuey,  87,  and  Comm,  v.  The  Judgee  of 
Common  Pleae,  3  Biuney,  275.)  Nor  will  mandamus  lie  to  compel  eommis- 
aionen  of  bankruptcy  to  g|ve  a  bankrupt  a  certificate  of  coufonnity,  (Reopmb' 
liea  V.  Clarkeon,  1  Yeates,  46.  See  also  note  to  Ex  parte  King,  7  East  91.) 
An  application  was  made  for  a  mandamus  to  compel  the  commiasionera  to 
certify  the  bankrupt's  conformity  to  the  acta,  to  the  Lord  Chancellor.  But  the 
court  were  of  the  opinion  that  the  legislature  had  vested  n  diicretion  in  tho 
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committionera  to  jtidj^e  of  the  bauknipt's  conformily  or  uoa  conformity,  with 
wtiTcb  discretion  they  would  uot  interfere,  aud  therefore  refused  the  writ. 
A  naodamtit  will  not  lie  to  ihe  benchers  of  an  inn  of  court  to  compel  them 
to  cttll  a  student  to  the  bar.  {R^x  v.  Oray*B  //m,  Benchers  of,  Doufjr.  353 ;)  nor 
to  eompel  them  to  admit  au  individual  to  be  a  member  of  the  society,  for  the 
porfMin  of  qualifyiiij^  himself  to  become  a  barrister,  {Rex  ▼.  Lineoln*8  Inn, 
Benchers  of,  4  B.  &  C.  855  7  D.  &R.  351  ;)  nor  to  the  principal  and  an- 
cients of  Bamard*s  Inn  to  admit  an  attorney  into  the  society,  {Rex  v.  Bar^ 
WtrfTs  Inn  {Principal  and  Ancients  of},  5  A.  &  E.  17.  ^  See  aUo  Rex 
▼.  Street,  8  Mod.  98,  99 ;)  nor  to  a  jnd^e  of  assize  to  compel  him  to  grant  a 
warrant  of  restitution,  where  an  indietm«>nt  for  forcible  entry  ami  detainer 
had  been  found  by  the  i^raud  jury  under  the  staU  8  Henr.  vi.  ch.  9,  and  an 
application  was  made  to  him  for  sue!)  a  wnrrant,  because  ii  is  in  bis  discretion 
whether  he  will  grant  it  or  not.  (T'le  Qieen  v.  Harland,  et  al.  8  Adolph.  & 
Ell.  826.)  Upon  thi^  general  principle,  if  a  corporation  have  power  by  their 
charter  to  have  a  town  clerk  who  shall  continue  durante  bene  placito  of  the 
Mayor  and  Aldermen  ;  by  this  they  have  an  arhi.rary  power  of  turuinj;  him 
oat  at  pleasnra,  and  need  not  at  the  return  of  a  mandamus  assiirn  any  reason- 
able cause  for  their  co.duct  herein.  (Bac.  .\b.  tit.  mandamus  C  Vent.  77,  Sid. 
461,  Lev.  291.  Diffhtnn  v.  M*tyor  of  Stratford  upon  Avon,  Raym.  1&8  S.  C. 
See  further  The  People  v.  The  President  and  Trustees  of  the  Village  of 
Brooklyn,  1  Weud.  318.    The  People  v.  Tracy,  1  Deuio,  617,619.) 

$32.  In  all  those  cases  where  the  infetior  officer  has  no  discretion  bnt  where 
his  obligation  to  do  the  act  which  is  sough',  to  be  enforced,  depends  npoii  the  c:r- 
comstanees  of  the  particular  case,  the  superior  court  will  enquire  into  these,  and 
admiiiiiiter  the  remedy  according  to  the  principles  of  substantial  justice.  And 
it  may  be  laid  down  as  a  general  rule  Ihttt  the  superior  tribunal  will  not  com- 
pel an  officer  to  do  an  act  which  would  subject  him  lo  au  action,  or  which 
may  occasion  cosU  for  which  he  has  no  means  of  reimbursement.  Thus  la 
Ex  parte  Fleming,  (4  Hill,  5S1,)  proceedings  had  been  instituted  to  compel  the 
•atisfaction  of  a  judgment  in  the  manner  prescribed  by  the  non-imprisonment 
act ;  (LI.  18*11,  p.  396,  §  3  «f  seq.)  Ailer  a  hearing  the  judge  decided  that  the 
debtor  was  guilty  of  fraud  wilhiu  §  4,  suh.  S  aud  3,  and  determined  lo  commit 
him  in  default  of  his  compliance  with  the  terms  of  ^  10.  The  debtor  refused 
to  edmply,  and  the  judge  signed  a  warrant  of  commitment,  which,  however, 
he  refused  to  deliver,  on  the  ground  that  be  had  been  served  with  an  injunc- 
tion from  the  di^itrict  court  of  the  United  ^tale^,  restraining  further  proceed- 
ing!. On  a  motion  for  a  mandamus  commanding  tho  judge  to  deliver  the 
warrant,  Cowen,  J.  who  delivered  the  opinion  of  the  c  lurt,  remarks :  *'  It  is 
certainly  impossible  for  me  on  the  case  stated,  to  see  expresnly  that  this  in- 
junction was  properly  issued,  but  it  it  not  my  doty  to  enquire  whether  it  was 
or  not  1  am  not  prep>ired  to  deny,  that  under  circumstances,  it  might  have 
been  properly  Issued ;  but  if  I  were,  it  Is  enough  to  kuow  that  Judge  Conck- 
ling  has  power  to  issue  and  enforce  the  process  of  injunction  Ike  any  other 
ehanceilor.  If  it  has  improvidently  iMsued,  I  am  bound  to  suppose  that  be 
vili  nt  it  aaido  oo  motion.    •    •    •    Before  I  thoold  be  warranted  in  com* 
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pellinjr  a  roiuisterial  officer  to  disref^ard  it,  I  most  be  satisfied  •  •  •  that 
the  ordcriDj^  of  the  writ  was  a  mere  act  of  usurpation  •••*•<  I  am 
therefore  called  upon  to  order  the  doing  of  an  act  by  Judge  Lawrence  which 
would  be  in  direct  violation  of  a  valid  injunction,  and  subject  him  to  |Miaiah- 
roent  accordingly.  It  is  true  that  courts  of  law  do  not  hold  themselves  re- 
strained by  injunction  from  proceeding ;  nor  should  any  officer  be  thus  re- 
strained while  acting  as  judge.  But  no  court  ought  to  compel  either  parties 
or  ministerial  officers  to  pot  themselves  in  positive  conflict  with  the  order  or 
writ  of  another  court  The  motion  was  therefore  denied."  {Burt  ▼.  Mape$, 
1  Hill,  649, 651.)  So  the  court  will  not  grant  a  mandamus  oommaoding  jus- 
tices  to  do  an  act  which  may  render  them  liable  to  an  action ;  {^Rtx  v.  Buck' 
inghanuhire,  JuMticet  of,  1  B.  &.  C.  485.  Rex  v.  Oreame,  3  A.  &.  E  615. 
Rex  V.  Morgan,  Ibid.  6 16,  n. ;)  and  under  that  principle,  a  writ  was  refused 
to  compel  a  magistrate  to  enforce  a  conviction,  when  it  was  doubtful  whether 
such  couviclion  was  good  in  consequence  of  the  evidence  not  having  been 
sUted ;  (ilex  v.  Broderip,  5  B.  di  C.  219.  7  D.  &  R.  861 ;)  nor  to  do  that 
which  may  occasion  costs  for  which  they  have  no  means  for  reimboraement 
Therefore,  where  a  chief  constable  appointed  for  one  of  the  divisions  of  a 
riding,  gave  a  bond  to  the  clerk  of  the  peace,  with  condition  that  he  should 
well  and  faithfully  execute  his  office  ;  should  pay,  apply,  and  account  for  a]l 
suras  of  money  coming  to  his  hands  as  chief  constable  of  bis  division,  and 
sboold  in  all  other  respects,  perform  and  observe  all  such  orders  and  directions 
as  should  be  made  or  given  to  him  in  respect  of  his  said  office.  The  justices 
of  the  riding  having  ordered  a  rate  to  be  levied  on  the  inhabitants  according 
to  a  certain  valuation,  the  constable  collected  from  his  division,  and  paid  over 
to  the  treasurer,  au  undue  proportion  of  rate.  The  justices  in  sessions  resolv- 
ed that  the  bond  was  forfeited,  but  that  no  proceedings  should  be  taken  upon 
it  Application  being  made  to  this  court  on  behalf  of  some  of  the  parties  ag- 
grieved, for  a  mandamus  to  the  justices  or  clerk  of  the  peace,  to  put  the  bond 
in  suit,  the  court  refused  a  rule  to  show  cause,  (/a  the  matter  of  L'idge,  3 
Ad  <Sc  l!:ili8,  123 ;  Rex  v.  Juoticeo  of  Buckinghamohire,  3  Nev.  &.  M.  68 ; 
Rex  V.  Justiceo  of  8omer$etohire,  1  Harr.  &>  Woll.  8  J.) 

^  33.  And  upon  the  abstract  merits  of  the  application,  of  which  as  we  have 
seen  in  the  last  section,  the  court  must  judge  when  there  is  no  discretion  in 
the  inferior  officer  it  has  been  held  that  a  mandamus  will  not  lie  to  compel 
the  trustees  of  a  turnpike  road  to  repair  it ;  {Reg,  v.  Oxford  and  Whitney, 
Road  Truoteeg,  4  Perr.  Sl  D.  151 ;)  and  in  Pennsylvania,  that  the  supreme 
court  will  not  issue  a  mandamus  to  the  county  commissioners  to  pay  for  the 
valuation  of  ground  taken  up  by  a  road,  in  puniuance  of  an  order  of  the  ses- 
sions. {Second  Street  Road,  1  Y.  155  )  So  this  writ  was  refused  to  ibe  com- 
missioners of  customs  to  restore  tobacco  as  wrecked  goods,  and  upon  which  a 
lower  rate  of  duty  had  been  tendered.  {Rex  v.  Commro^  of  Cuotonu,  1  Nev. 
&.  P.  536.  5  Ad.  &  £11.  380. )  So  where  a  criminal  iurormation  had  been  filed 
■gainst  a  town  clerk  for  misconduct  in  his  office,  in  the  election  of  coaocii- 
lon  of  the  borough,  the  court  refused  this  writ  to  compel  him  to  produce  the 
Totiog  papen  in  his  oostody,  which  had  been  used  at  the  election.  {Rex  j. 


ALBANY,  JANUARY,  1801.  217—37 

Fi»h  V.  Weatherwaz. 

NiehottatU,  5  Adolph.  and  Ellis,  376.)  So  the  court  refoaed  to  iaaaa  the  writ 
to  a  board  of  guardiani  commaodio j^  them  to  admit  to  the  office  of  clerk,  a 
ptrty  who  alle^d  be  bad  been  elected  by  a  majority  of  good  TOtes ;  becaoae 
they  woQld  not  thna  euqaire  into  the  title  of  the  fotera.  {Reg.  t.  Dolgally 
Gttardian$t  3  Nev.  &.  Per.  542.)  In  Pennaylvania,  a  manrlamos  waa  refaaed 
to  be  allowed  to  compel  tbe  canal  company  to  pay  the  relatora  a  certain 
amount  of  damages,  which  had  been  awarded  to  them  in  tbe  quarter  aeaiiiona, 
on  tbe  report  of  viewera,  appointed  to  aasaas  damages  sustained  by  reason  of 
tbe  PennsylTania  canal,  ( Tke  Com.  v.  The  Canal  Commiseionere,  9  P.  R. 
£17 ;)  and  a  mandamus  to  the  commisaionera  of  a  county,  to  draw  orders 
on  tbe  county  treasurer,  was  refused,  where  it  appeared  by  tbe  refara  to  tha 
rule  to  ahow  cause,  that  there  was  no  money  in  the  county  treaaury,  applica- 
ble to  the  purpose.  {^Com.  t.  The  Commueionere  of  Philadelphia  Co,  1 
Wb.  1.)  So  in  Ohio,  mandamua  will  not  lie  against  a  county  auditor  for  re- 
fusing to  audit  an  assistant  appraiser's  account,  which  has  not  been  finally 
paaaed  upon  by  the  county  commissioners.  {Burnett  ▼.  The  Auditor  efPoT' 
tage  County,  12  Ohio  R.  54.) 

^  34.  Let  us  now  proceed  to  consider  the  oaaea  wherein  tbe  writ  of  man- 
damua has  been  adjudged  to  lie  to  inferior  officers.    Aud 

L  It  liea  wherever  such  officer  has  a  discretion  to  compel  the  exercise 
thereof,  though  not  to  determine  the  particular  mode  of  such  exercise. 
Therefore  la  The  People  r.  The  Supervioore  of  Albany,  (12  Johna.  414,  cited 
str^a,  ^31)  tbe  court  say,  had  the  snpenrisors  refused  to  hear  the  applica- 
tion  of  the  relator,  and  to  examine  and  pass  on  his  account  a  mandamua 
would  ^ave  been  proper  to  compel  them  to  do  so.  The  reaaon  of  this  rule 
has  been  mentioned  in  ita  application  to  inferior  tribunals  and  judicial  officers, 
and  It  ia  therefore  unnecessary  to  do  mOre  than  call  the  attention  of  the 
reader  to  the  following  cases.  {Hull  ▼.  The  Supermeore  of  the  County  of 
Oneida,  19  Johns.  R.  259,262.  Anon.  2  Pennington,  ed.  1835,431.  Ex 
parte  Farrington,  2  Cowen,  407,  408.  In  the  matter  of  Bright  r.  Super- 
ctsers  of  Chtnango,  18  Johns.  R.  2i2.  Rex  ▼.  Barker,  6  Adolph.  &.  Ellis, 
388.  See  also  Orier  ▼.  Sehaekleford,  2  Tr.  Con.  Rep.  642.  Ex  parte  Jen^ 
niage,  6  Cowen,  518 ;  and  see  other  cases  infra  ^  37.) 

§  35.  II.  Sabject  to  tbe  general  rules  we  have  before  considered,  ($  5-16) 
and  to  the  essential  conaideration  that  public  justice  demanda  the  application 
of  the  remedy,  this  writ  will  lie  as  Mr.  Graham  has  well  ezpreased  it,  (Prac- 
tice, 3d  ed.  vol.  1.  p.  319,}  wherever  "  the  act  required  to  be  performed  by  a 
public  officer  ia  ministerial  in  ita  charaoter,  involving  a  direct  duty  impoaed 
npott  him  by  law." 

i  36.  There  are  cases  a&  Mr.  Graham  observes,  (Practice  3d  ed.  toI.  1.  p. 
321,)  where  a  private  individual  acts  in  a  quaei  public  character,  as  for  in- 
stance under  the  authority  and  sanction  of  a  public  statute,  and  in  these  casea 
a  mandamua  may  be  resoited  to,  to  compel  bim  to  perform  a  duty  consequent 
upon  that  relation.  There  is  no  difference  in  principle  between  such  an  indi- 
vidual and  a  public  officer^botb  have  public  functions  to  perform,  the  ne^aot 
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or  mtitcoDdQCt  of  wKich  would  be  frau<rht  with  mischief  to  the  comrnnnity. 
Therefore,  where  a  reference  to  arbitralioD  had  proceeded  under  the  statute, 
a  mandainaa  was  granted,  to  the  arbitrator  under  it,  to  appoint  an  umpire  ; 
{TU  King  y,  Goodrich,  3  Smith.  338  ;  The  King  v.  Inhabiianta  of  Wath- 
hrooke,  7  D.  &  R.  2*2l ;  Tidd,  9lh  ed.  844;)  thouj^h.  except  in  cases  of  arbi- 
tration founded  upon  some  statute,  or  where  the  written  submiiwiun  to  arbi- 
tration has  been  made  a  rule  of  court,  under  the  (general  arbitration  act,  the 
proceedings  would  be  regarded  as  a  mere  private  transaction  between  the  par- 
ties, in  respect  of  which  no  writ  of  mandamus  could  issue.  {\  Chitt  Gen. 
Prac.  805 )  And  a  mandamus  was  granted  by  Nelson,  Ch.  J.  ou  behalf  of  a 
Don*resident,  to  compel  the  trustees  to  appoint  referees  in  pursuance  of  the 
statute,  iu  order  to  contest  the  validity  of  the  debts  presented  aud  claimed  by 
atiachiog  creditors.  {TiiuM  v.  Kent,  1  How.  Sp.  T.  Rep.^0.)  So  where  un- 
der a  canal  act,  the  arbitrators  were  required  lo  appoint  an  umpire  it  was  held 
that  mandamus  would  lie  to  compel  the  appointment  as  therein  enjoined. 
{Rex.  T.  Goodrich,  3  Smith,  R.  3dd.)  A  number  of  cases  arranged  after  the 
plan  of  Mr.  Chilty,  (1  Genl.  Prac.  799  et  oeq.)  which  is  believed  to  be  the  most 
co.iveuient  to  the  profession,  are  presented  iu  the  next  aecttou. 


f  37.  Particular  Cases  of  the  appUcnIion  of  Mandamus  to  Inferior  Courts  and 

Officers, 

Accounts. — See  County  Courts,  Overseen,  Sopervison. 

Admission. — See  ( Commissioner's  Office. 

Appraisers. — See  Commissiouers. 

Aihittators. — See  svpra.  §  36. 

Attorney,-^Se9  supra.  ^  38.  Infra,  tit.  OSee.  In  most,  if  not  nil  of  the 
United  States,  the  right  to  admit  attorneys  and  counsel  is  exercised  by  the 
courts,  and  coni^idered  a  judicial  duty. 

Backing  Wtfrra«<«.— See  Justiors. 

Bank. — A  board  of  directors  of  a  bank  have  no  right  to  pass  a  resolution 
excluding  one  of  its  members  from  an  inspection  of  its  books,  although  they 
believe  him  to  be  hostile  to  the  interest  of  the  institution  ;  and  it  was  according- 
ly held  ill  this  case,  where  ibe  cashier  of  a  bank  had  refused  lo  permit  a 
director  to  inspect  the  discount  book,  that  a  mandamus  lay,  comm:indi»g  the 
cashier  to  submit  the  book  to  his  inspection,  although  the  conduct  of  the 
cashier  had  been  approved  by  a  resolution  of  the  board.  It  was  also  held 
that  the  mandamus  might  properiy  be  directed  to  the  cashier,  and  need 
not  be  directed  to  the  board  ;  the  court,  however,  intimating  that  as  notice 
had  been  given  to  the  directors,  there  would  be  no  impropriety  in  directing 
the  writ  to  them  as  well  as  to  the  cashier.  {The  People  ex  reL  Mttir  v. 
Throop,  12  Wend.  183.}  See  infra.  Corporation.  Supra.  §  5,  Auiborities 
there  cited. 

Bankrupts. — ^See  Commissioners. 

Barrister.~*Sfi9  infra,  tit.  Office. 

Books  and  Documents. — The  writ  issues  to  compel  a  removed  clerk  to  de- 
liver up  books  of  a  public  corporate  company ;  {Rex  v.  Wildman,  2  Sirm.  879 ',) 
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aud  to  compel  OTeraeere  to  deliver  up  parish  books  to  their  successorR,  {Rex  v. 
Clapkam,  1  Wils.  SI'S,  post.)  bat  it  was  refused  to  new  churchwardens 
against  the  old,  on  the  itrouod  that  the  right  might  be  tried  by  an  issue  at  law  ; 
(Rex  V.  Street,  Mod.  Cas.  98 ;  and  see  Aaon,  2  Chii.  R.  255 ;)  and  in  the 
case  of  a  vestry  cleik,  he  might  maintain  trover;  (Anon,  2  Chit  R.  255, 
G.  P.  810;)  nor  will  it  lie  to  compel  an  attorney  and  steward  to  deliver  up 
documents.  (Coekti  v.  Harmer,  6  East,  404.)  Though,  at  the  instance  of 
the  lord  of  the  manor,  or  of  the  judge  of  a  court,  a  mandamus  might  issue  to 
compel  the  steward  or  officer  to  deliver  up  the  court  roll,  records,  aud  pro- 
ceeding, because  the  immediate  production  of  them  might  be  essential  to  the 
public.  'Rex  v.  Ingram,  \  Bla.  R.30  ;  Hughes  v.  Mayre,  3  T.  R.  275 ;  Cor> 
pv9  ChrisU  CrlUge,  GTannl.  105,  S.  C;  Rex  v.  Erie,  2  Burr.  1197  ;  and 
see  Rex  v.  /fu/ston,  1  Stra.  6*21  ;  MtrshaWt  Case,  2  Bla.  912;  Ex  parte 
Gruhh,  5  Taunt.  206.  Tidd,  9th  ed.  87.  See  Postmaster  General.) 
Bridges, — See  County  Court. 
Canal. — See  Commissioners. 

Ci^ancery.— In  Virginia  the  stat  1825-6  was  intended  to  prevent  unrea- 
sonable and  en  useless  delays  in  chancery  suits  ;  and  the  14th  section  author- 
ises the  court  of  appeals  to  award  a  mandamus  lo  the  chancery  court,  to 
compel  them  to  hear  causes  at  the  first  term  at  which  they  are  prepared  for 
hearing,  when  no  special  cause  appears  for  the  ref^l  of  the  court  to  hear 
them  ;  but  does  not  authorize  a  mandamus  to  compel  a  bearing  of  a  cause, 
which,  for  reasons  satisfactory,  the  chancery  court  couiinues.  (RichardeotCe 
Cwe,3Uigb,343.) 

Churchwardena^—(\  Cbitt  Genl.  Prac.  793,  802.  Rex  ▼.  Simpeon,  Selw. 
N.  P.  man-'amus  1062,  n.  1  ;  Anon.  1  Ventr.  115;  Anon,  1  Str.  686;  Rex 
V.  Wix  2  Barn.  6l  Adolph.  196 ;  Rex  v.  Clear,  4  B.  &  Cresw.  899,  7  D.  dc 
R.393 ;  Rex  v.  Smallpieee,  2  Chitt.  R.  288 ;  Ledeedon  v  Exeter,  1  Cbitt 
Genl  Prac  802,  n.  (d) ;  Rex  v.  Woolly,  2  Str.  1259,  Burns  Just.  Poor,  44 ; 
Rex  V.  Canterbury,  1  Bla.  R.  667,  4  Burr,  2290.) 
Citatwn,—See  Clerks. 

Clergymen^ — Every  endowed  minister  of  any  sect  or  denominaliiHi  of 
Christians,  who  has  been  wrongfully  dispossessed  of  his  pulpit,  is  entitled  to 
the  writ  of  mandamus  to  be  restored  to  bis  function,  and  to  the  temporal 
righu  with  which  it  is  endowed.  (Runkel  v.  Winemiller,  4  H.  &  MoH.  429. 
See  ihe  act  of  1828,  ch.  78.)  The  office  or  function  of  a  minister  must  be 
endowed,  or  a  maodainns  to  restore  cannot  be  granted.  Endowment  does 
not  necessarily  mean  that  land  and  tithes  must  be  annexed  to  the  living ;  bat 
a  stipend,  rents,  emoluments  and  advantages  of  any  kind,  given  and  secured 
to  the  minister,  during  the  time  he  shall  officiate  as  minister,  is  an  endow- 
ment (Ibid,)  On  the  application  of  the  Rev.  M.  R.  to  be  restored  to  the 
office  of  minister  of  the  High  Dutch  Reformed  Christian  Church  in  F.  it  ap- 
peared that  according  to  the  mode  of  electing  a  minister  by  the  constitution 
of  the  church,  tbe  congregation  applied  to  the  Synod  of  Pennsylvania  for  a 
minister  to  supply  the  place  of  the  predeceasor  of  R.  who  had  left  the  charch, 
that  the  Synod  recommended  R.  who  was  approved  and  regularly  inducted 
into  the  office  of  minister  of  the  church,  and  became  entitled  by  cMUract  to 
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the  amolBments  of  the  oiBea,  and  remaioed  io  pof  Mion  thereof  ontil  forei- 
My  difpeeMseed  by  the  defendants.  According  to  the  proof,  the  Synod  waa 
conopooed  of  miniaten  of  the  High  Dateh  Reformed  congregation  hi  the  U. 
8.  and  no  peiaon  could,  by  the  roJee  of  the  ebnrch,  be  appointed  as  a  preach- 
er but  one  of  the  Synod,  and  one  who  was  refolarly  ordained.  Held,  that 
theae  fads  afforded  sufficient  ^nina/eeie  evidence  that  R.  was  a  member  of 
the  Synod,  and  was  regularly  ordained.  And  held,  that  R.  was  entitled  to 
a  mandarooa  to  be  restored  his  office.    (Ibid.) 

Cierifre.— The  writ  lies  to  a  clerk  of  a  court  or  county  to  compel  him  to 
■wear  in  one  who  has  been  appointed  commissioner  of  deeds,  and  he  is  not  at 
.  liberty  to  refuse  on  the  ground  that  the  person  is  incapable  of  holding  the 
office,  as  that  he  is  a  minor  or  alien,  or  that  the  appotutment  has  been  im- 
piOTidently  made;  {People  ex  rtl.  Dobbs  t.  Deaii,  3  Wend.  438.)  So 
mandamus  lies  to  compel  a  town  clerk  to  deliTor  the  records  to  bis  successor 
in  office,  if  he  refuse  so  to  do  on  the  application  of  his  snccesaor,  and  his 
■bowing  himself  to  be  clerk.  ( Taylor  ▼.  Htfnrj',  9  Pick.  397.  Camtiumwealtk 
T.  AtkeMm,  3  Mass.  287.)  So  a  mandamus  was  issued  from  the  provincial 
court  to  the  dark  of  a  county  court,  ^who  had  been  legally  removed  from 
office,)  to  deliver  up  the  records  and  seal  of  the  court  to  the  secretary  of  the 
piovince.  {RardUy  v.  Ueyd,  1  H.  &  McH.  37.)  So  the  writ  will  lie  from 
the  superior  court,  in  Georgia,  to  the  clerk  of  the  court  of  ordinary,  compelling 
him  to  isaue  a  citation  in  the  usual  form  to  the  creditors  and  kindred  of  an  in- 
testate, to  show  cause  why  an  applicant  for  administration,  ^rrtma  faeie  enti- 
tled, should  not  receive  letters  of  administration.  {Ex  parte  Cariwckan, 
Charit  315.)  The  writ  of  mandamus  is  the  proper  remedy  to  restore  a  clerk 
ouated  ftom  hie  office  by  the  illegal  appointment  of  another  perwm.  (Den*  v. 
The  Judgee  of  Sweet  Springe  Dietriet  Court,  3  Hen.  &,  Mnnf.  1.)  The 
penon  occupying  the  office  ought  to  be  made  a  party  to  the  rule,  or  to  the 
conditional  mandamus,  or  auch  rule  or  mandamus  ought  to  be  served  upon 
him,  so  as  to  enable  him  to  defend  his  right  before  the  peremptory  mandamus 
iamea.  But,  if  it  appears  from  the  record  that  he  was  apprised  of  the  pro- 
ceedings and  defeoded  hie  right,  it  ia  sufficient.  (Ibid.)  If  the  original  rule 
be  to  ahow  cause  wherefore  a  mandamus  shall  not  issue  to  admit  the  clerk, 
the  aobaequent  rule,  or  the  mandaraue  founded  thereon,  may  nevertheleaa  be 
to  reaiore  him  to  the  said  office ;  for  such  rules  may  be  changed  and  modified 
■0  as  to  aquare  witn  the  lighta  of  tiie  paitiee,  and  attain  the  real  juatice  of  the 
CUM.     (/M.) 

CoUege,r^S99  Warden. 

CewmMsieiiert. — ^The  writ  haa  been  held  to  lie  :-^o  commiaBioners  of  hank' 
mpte,  aa  to  compel  them  to  iasue  their  warrant  for  a  further  examination  of 
the  bankrupt,  {In  re  Bromley,  3  D.  &  C.  310,  though  not  to  grant  a  certi- 
ficate of  conformity.  Sen  Ex  parte  King,  7  Eaat,  93,  eupra  ^  31)  to  canal 
commiasioaera  aa  where  the  waters  of  the  Chitteningo  Creek  were  diverted 
from  a  mill  and  other  works,  on  that  creek,  to  feed  the  Erie  Canal ;  the  miU- 
owner  daimed  under  a  grant  ftom  the  state,  bounded  on  the  margin  of  the 
eieek ;  he  applied  to  the  canal  commissioners  to  appraise  his  damages,  but 
they  lefuaed  on  the  ground  that  he  had  uo  title  to  the  oreek.    Held,  that  a 
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mandamus  sbonid  iasne,  ordering  them  to  appraise.  {Ex  parte  Jennings,  6 
Cow.  518.)  So  it  lies  to  compel  the  coanty  commissioners  to  issue  their  war- 
rant for  empanneiliog  a  new  jury,  whore  one  jury  has  already  been  summon- 
ed and  acted,  without  being  able  to  agree  in  locating  a  highway.  {Mendon 
Y.  Worcester,  10  Pick.  235 ;)  to  commissioners  of  excise,  as  when  it  is  the 
duty  of  an  officer  of  the  excise  to  grant,  and  he  should  refuse,  a  permit  to 
remove  wine,  the  court  would  coigpel  the  delivery  of  a  proper  permit  (Rex 
V.  Commissioners  of  Excise,  2  T.  R.  381 ;  Rex  v.  Cookson,  16  £ast,  376  ; 
Rex  V.  Commissioners  of  Liverpool,  2  Maulo  &,  S.  233  ;)  to  commissionera 
of  highways  as  to  compel  commissioners  of  highways  in  New  York  to  open 
a  road  laid  out  by  the  judges  of  the  court  of  common  pleas,  on  an  appeal  to 
them  from  the  refusal  of  such  commissioners  to  lay  out  the  road.  {People  v. 
Champion,  1 6  Johns.  61  ;)  so  to  compel  them  to  lay  out  or  discontinue  a  road  ; 
{People  V.  Commissioners  of  Salem,  1  Co  wen,  23  ;>  or  to  open  and  work 
a  road  ;  and  it  will  be  granted  without  regard  to  the  near  approach  of  the  ex« 
piration  of  their  offices ;  for  when  the  term  of  office  expires,  their  successors 
most  obey  the  command  of  the  writ ;  (People  ex  rel.  Case  v.  Collins,  19 
Wend.  56;)  to  commissioners  of  the  land  tax  to  compel  them  to  elect  a 
clerk ;  {Rex  v.  Commissioners  of  Westminster,  1  T.  R.  146 ;)  or  to  swear 
him  in  and  admit  him ;  {Rex  v.  Thatcher,  1  Dowl.  &  Ryl.  426 ;)  to  com- 
missioners of  poor*  and  the  constitutional  court  of  South  Carolina  may,  by 
writ  of  mandamus,  direct  the  commissioners  of  the  poor  to  discharge  the  du- 
ties imposed  on  them  by  act  of  assembly,  if  they  fail  so  to  do  ;  {Commission^ 
ers  V.  Lynah,  2  M*Cord,  170 ;  See  Overseers,  Poor ;)  to  commissioners  of 
sewers  where  they  are  bound  to  repair,  though  the  writ  would  not  be  granted 
on  the  application  of  the  owner  of  marsh  lands  who  was  himself  obliged  to 
repair  and  whose  neglect  caused  an  inundation ;  {Rex  v.  Commissioners  of 
Sewers,  1  Barn.  Sl  Cresw.  477  ;  2  Dowl.  Sl  Ryl.  700  ;)  to  commissioners  of 
taxes,  to  re-assess  the  inhabitants  upon  default  made  by  the  collector,  it  being 
the  duty  of  the  officer  and  the  inhabitants  to  take  care  that  the  money  paid 
for  taxes  finds  its  way  into  the  treasury.    {In  re  Woolton,  6  Price,  103.) 

Committee, — A  mandamus  will  be  granted,  in  New  Jersey,  to  compel  a 
township  committee  to  assign  a  road  to  the  overseers  of  the  highways.  {Anon' 
ymous,  2  Halst  192.)  But  the  rule  served  upon  the  committee  must  specify 
the  object  required  to  be  done  with  sufficient  particularity.    (Ibid.) 

Common  Pleas.^la  New  Jersey,  a  mandamus  will  lie  to  the  court  of 
common  pleas  to  make  an  appointment  of  surveyors,  to  vacate  a  road  which 
has  baen  laid  out  and  recorded,  though  never  opened,  where,  after  a  proper 
application,  they  have  refused  to  make  such  appointment.  {State  v.  Judges, 
4  Halst  246.) 

Constable. — (St^e  Rex  v.  Manchester,  1  Dowl.  6l  R.  454.  See  County 
Auditor.) 

Corporations. — ^See  iufra,  §  38,  et  seq. 

Counsellor. — See  supra,  tit  Attorney. 

County, — See  Commissioners. 

County  Auditor* — A  mandamus  it  seems  is  the  proper  remedy  to  compel 
a  County  Auditor  to  issue  an  order  for  constable*s  fees,  where  he  is  entitled  to 
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thorn  by  law  ;  {Smith  ▼.  The  CommUsionera  of  Portage  County,  9  Ohio  R. 
25 ;)  but  it  will  not  lie  against  this  officer,  for  refusing  to  audit  an  atsistant 
appraiser's  account,  which  has  not  been  finally  passed  upon  by  the  county 
commissioners.  {Burnett  v.  The  Auditor  of  Portage  County,  12  Ohio  R.  54.) 
County  Court. — Where  the  county  court  refuses  to  draw  their  warrant  on 
the  treasurer  of  the  couutj,  directing  him  to  pay  an  account  which  has  been 
allowed  by  the  circuit  court  to  the  clerk  of  said  court  for  office  rent,  a  man- 
damns  is  an  appropriate  remedy  to  compel  them  to  do  so.  (Boone  y.  Todd, 
3  Mis.  140.)  So  a  mandamus  lies  from  the  superior  court  of  Virginia  to  a 
county  court,  to  compel  such  court  to  build  a  bridge  or  causeway,  according 
to  the  section  of  the  act  of  assembly  concerning  public  roads.  {Common- 
wealth  ▼.  Juotiees,  2  Virg.  Cas.  9.)  A  retnm  to  such  mandamus,  by  the  jus- 
tices, that  the  convenience  of  the  people  does  not  at  that  time  authorize  the 
heavy  burden  which  will  be  imposed  by  the  erection  of  such  bridges,  dw.  is 
insufficient,  because  it  does  not  directly  deny  the  necessity  of  the  bridges,  or 
aver  that  the  surveyor,  or  his  assists ots,  could  make  or  maintain  the  same. 
(Ibid.)  Such  return,  being  insufficient,  should  not  be  traversed,  becanse  the 
natter  of  the  return  should  not  be  put  in  issue,  and  therefore  the  traverse 
should  not  be  received.  {Commonwealth  v.  Justices,  2  Virg.  Cas.  9.)  So 
where  bridges  or  causeways  are  necessary  within  the  limits  of  a  county,  and 
the  surveyor  of  the  road,  with  his  assistants,  cannot  make  or  maintain  the 
same,  the  superior  court  of  law  for  such  county  hath  the  power  to  compel 
the  justices,  by  writ  of  mandamus,  to  build  or  repair  such  bridge  or  cause- 
way. (Ibid.  499.  Brander  v.  Chesterfield  Judges,  5  Call,  548.)  Where  the 
county  court,  in  Virginia,  rejected  an  application  for  opening  a  new  road,  on 
a  regular  hearing,  it  was  held,  that  a  mandamus  could  not  be  awarded,  by 
the  circuit  court,  to  compel  the  county  court  to  open  the  road.  {Jones  v. 
Strafford  Justices,  I  Leigh,  564 )  Mandamus  does  not  lie  for  the  builder  of 
a  public  bridge,  to  compel  the  county  court  to  levy  the  proportion  of  the 
price  of  the  bridge  chargeable  upon  the  county ;  a  specific  remedy  being 
given  him,  by  statute,  to  recover  the  same  by  action  of  debt  against  the  justi- 
ces refusing  to  levy  iL  {Justices  v.  Munday,  2  Leigh.  165.;  The  superior 
court  will  not  grant  a  mandamus  to  compel  a  county  court  to  issue  a  pluries 
attachment  against  the  body  of  a  garnishee,  who  bad  been  taken  on  the  aUas, 
and  discharged  by  a  judge  of  the  general  court  under  a  habeas  corpus.  {Jack- 
son V.  Justices  of  Harrison,  1  Virg.  Cas.  314.)  Mandamus  to  compel  county 
court  to  record  deed  of  emancipation.  (JIfaftns  v.  Oivens  et  als,  7  tieigb,  689.) 
The  circuit  court  will,  by  mandamus,  compel  the  county  court  to  settle  and 
allow  all  claims  against  the  county,  and  to  levy  a  tax  for  their  liquidation,  if 
it  refuse.    {Madison  Court  v.  Alexander,  Walk.  523.) 

Court — See  Inferior  Court. 

Court  Levy. — A  mandamus  will  not  issue  to  compel  a  levy  court  to  levy 
a  sum  of  money,  after  the  time  prescribed  by  law  for  making  it  has  passed. 
{EUicott  V.  The  Levy  Court,  1  H.  &.  J.  359.)  Cause  shown  by  the  justices 
of  the  levy  court  why  a  mandamus  should  not  issue  against  them,  to  levy  a 
sum  of  money  claimed  by  the  sherifiT  for  poundage  and  other  fees,  for  execa- 
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ting  sondry  writs  for  the  use  of  the  jafitices  of  the  levy  court    {Howard  v 
The  Levy  Court  of  A.  A.  County,  1  H.  &  J.  538.) 

Court  of  Sesnotu. — Id  Manachusetts,  a  mandamas  may  be  awarded  to 
compel  the  court  of  sessions  iu  each  county  to  erect  or  provide  a  suitable 
faoQse  of  correction.  (CommonvDealth  v.  Hampden,^  Pick.  414;)  aud  also 
to  compel  the  court  of  sessions,  that,  improperly  and  without  good  cause,  re- 
jects the  verdict  of  a  jury  summoned  and  empanneiled  to  estimate  the  dama- 
ges occasioned  to  any  person  by  the  laying  out  of  a  highway,  to  do  right  and 
accept  the  verdict.  {CommomotaUh  v.  Norfolk,  5  Mass.  435.  Common- 
toe«/f  A  V.  Middlesex,  9  ib.  388.) 

Dead  Body* — See  Jailer. 

Deeds. — ^See  Clerk.  luferior  CouVt,  Mayor,  Register  of  Deeds. 

Eeclesiastical  Court,  officers  and  persons, — A  mandamus  lies  to  compel 
the  ecclesiastical  judge  to  grant  probate  to  the  executor  named  in  a  will ; 
(Anon.  1  Vent.  335  ;  Anon,  1  Stra.  152  ;  Dunkin  v.  Man,  Sir  T.  Raym.  233 ; 
Ofey  V.  Best,  1  Lev.  186  ;  Rfx  v.  Inhabitants  of  HursUy,  8  East,  408  ;)  or 
letters  of  administration  to  the  husband  of  his  wife's  estate,  unless  the  hus- 
band has  done  something  to  part  with  his  right ;  {Rex  v.  Betiesworth,  Stra. 
891,  1118  ;)  and  a  mandamus  for  administration  to  the  next  of  kin  may  be 
granted,  notwithstanding  a  suit  depending,  if  his  consanguinity  be  not  denied  ; 
{Rex  V.  Hay,  4  Burr.  2295 ;  Rex  v.  Dr.  Hay,  1  Bla.  R.  640.)  But  when  the 
validity  of  a  will  has  been  contested  in  the  spiritual  court,  and  a  suit  is  still 
depending  there  concerning  it,  the  court  will  not  then  grant  a  mandamus  to 
the  judge  of  such  court  to  grant  a  probate  to  any  particular  person.  {Rex  v. 
Hay,  4  Burr.  2295 ;  Lovegrooe  v.  BetheU,  I  Bla.  Rep.  68.)  Nor  will  the 
court  compel  the  grant  of  administration  durante  minore  atate,  fur  the  law 
has  not  decided  who  is  entitled  to  such  administration,  aud  we  have  seen  that 
a  mandamus  only  issues  to  enforce  a  legal  right.  {Smyth's  case,  2  Stra.  892. 
See  1  Chitty's  Genl.  Prac.  80H,  799.  See  in  genersl  Selwyn's  N.  P.  tit 
Mandamus,  11  ;  Harrison's  Index,  Mandamus,  6.  Rex  v.  Chester,  1  T. 
R.  396.  Ante  ;  but  see  Clark  v.  Sarum,  2  Stra.  1082.  Rex  v.  Bloer,  2 
Burr.  1043.  Rex  v.  London,  13  East,  420  ;  1  T.  R.  331 ;  Rex  v.  Field,  4 
T.  R  125.  Rex  v.  Barker,  3  Burr.  1265 ;  1  Bla.  R.  300,  352,  S.  C.  Rex 
V.  Jotham,  3  T.  R.  675.  Anon,  2  Chit  R.  254 ;  Rex  v.  Harris,  3  Burr.  ^ 
1420  ;  C.  G.  P.  793.  Id.  ibid. ;  Rex  v.  Warren,  Cowp.  379.  Rex  v.  St, 
James's,  Cowp.  413  ;  Rex  v.  King*s  Clere,  2  Lev.  18 ;  He's  ease,  1  Vent. 
143 ;  Selw.N.  P.  Mandamus,  11.  n.  Rexy,  Canterbury,  8  East,  215 ;  see 
other  cases  as  to  clerical  persons,  Impey,  Mandamus.  103  to  106.) 

Highway. — See  Commissioners,  Committee,  Common  Pleas,  County  Court, 
Overseers,  Selectmen. 

Inferior  Court. — Every  inferior  jurisdiction,  whether  created  by  a  public 
or  a  private  law,  is  subject  to  have  its  proceedings  inspected,  either  by  appeal 
or  by  certiorari  aud  mandamus,  where  such  jurisdiction  acts  judicially  ;  they 
will  be  coerced  to  perform  their  duties,  and  restrained  and  confined  within 
their  proper  limits  as  prescribed  by  law.  {Williamson  v.  Car  nan,  i  G.  Sl  J. 
184,  per  Baltimore  County  Court.)  Therefore  where  an  inferior  court  of 
recordi  in  Virginia,  improperly  refused  to  admit  a  deed  to  be  proved  and  re- 
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eorded,  it  was  held,  that  it  might  be  compelled  to  do'  eo  by  a  pereroptoiy 
maDdamus.  (Daitwn  y/7Aur«toR,  2  H.  dt  M.  132.)  It  in  a  matter  of  right 
ia  the  defendant,  who  is  a  non-resident  of  a  state,  and  is  sued  in  a  state  eonrt, 
to  remove  the  cause  to  the  eircoit  court  of  the  United  States  for  such  state, 
on  complying  with  the  terms  prescribed  by  the  act  of  congress  ;  and  if  the 
inferior  coort  refuse  to  allow  the  removal  of  the  cause,  it  may  be  compelled 
by  mindamus,  emanating  from  the  superior  court  of  the  state,  not  from  the 
circuit  court  of  the  United  States.  {Brown  ▼.  Crippin  ^  Wise,  4  Hen.  dc 
Munf.  173.)  Qnare :  Whether  a  mandamus  lies  from  a  superior  court  of 
chancery  to  a  county  court,  compelling  the  justices  to  hear  and  determine  a 
cause,  when  there  appears  to  have  been  unreasonable  delay?  {Webb  v. 
Barbour,  4  Hen.  &  Munf.  462.)  When  it  is  a  duty  to  hold  a  court  for  the 
benefit  of  suitors,  it  may  be  enforced  by  mandamus,  {Rex  v.  Eastings,  5  Bar. 
dc  Aid.  692  ;  1  D.  dL  R.  148  ;  Rex  v.  Havering,  2  D.  &  R.  176,  n. ;  5  B.  & 
C.  691 ;)  and  this  even  as  to  the  place  of  holding ;  {Rex  v.  Ilehetter,  2  D. 
&  R.  727  ;  Rex  y.  Grantham,  1  Wils.  716 ;  and  see  C.  6.  P.  795,  tit.  Inferior 
Courts,  dec  ;)  and  the  writ  may  be  issued  to  compel  the  holding  of  a  copy- 
hold court,  to  accept  a  surrender.  {ReX  v.  Boughey,  1  Bar.  At  Cres.  565. 
1  Chitty's  Gent.  Prac.  794,  795.) 

Jailer. — Where  a  debtor  died  in  prison,  and  the  jailer  refused  to  deliver  tha 
body  to  his  fiiends  for  interment,  until  a  claim  was  paid,  the  court  ordered  a 
peremptory  mandamus  to  issue.  {Wakefield  bailiff,  Ex  parte  1  Gale  dc  Dar. 
666) 

Jvetices. — If  the  justices  omit  from  their  nomination  to  the  executive  for 
the  appointment  to  the  office  of  sheriff,  the  name  of  any  particular  justice,  a 
mandamus  will  not  lie  to  compel  them  to  make  such  nomination  ;  for  in  the 
exerci&e  of  this  discretionary  power, they  cannot  be  controlled  by  the  superior 
courts  {Friebie  v.  Justices  of  Wythe,  2  Virg.  Cas.  92.)  The  removal  of  a 
justice  with  his  family  from  his  county  to  another,  and  remaining  out  for  sev- 
eral years,  is  neither  an  abandonment  or  virtual  resignation,  or  forfeiiore  of 
hia  office,  and  whether  void  or  only  voidable  by  a  judicial  proceeding,  eventa* 
ating  in  a  judgment  of  amotion,  no  mandamus  ought  to  issue  to  invest  the 
applicant  with  an  office  not  belonging  to  him  if  void,  or  which  might  be  taken 
from  him  if  voidable.  {Chew  v.  Justices  of  Spottsylvania,  2  Virg.  Cas.  208.) 
Whether  the  acceptance  of  the  office  of  deputy  clerk  of  a  county  court 
vacates  the  office  of  justice  or  not,  the  superior  court  will  not  grant  a  man- 
damus to  compel  the  county  "court  to  admit  the  applicant  to  an  office  not  be- 
longing to  him  if  void,  or  which  might  be  taken  from  him  if  voidable.  {Amory 
T.  Justices  of  Gloucester,  2  Virg.  Cas.  523.)  Mandamus  lies  from  circuit 
court,  to  compel  justices  of  the  peace  to  administer  the  oath  of  insolvency, 
and  to  order  the  insolvent's  discharge.  {Harrison  v.  Justices  of  Norfolk,  2 
Leigh,  764.)  A  writ  of  mandamus  lies  to  compel  the  backing  of  a  warrant 
in  another  county,  the  duty  being  ministerial  and  imperative  ;  {Rex  v.  Kynas* 
ton,  1  East,  117.)  See  Overseer^  (See  also  1  Chit.  Genl.  Prac.  801.  Rex 
Y.  Sparrow,  2  Stn.  1123  ;  Burn's  J.  Poor,  24,  25 ;  Rex  v.  Norwich,  1  Bar. 
•&.  Adolp.  313  ;  what  must  be  sworn,  Rex  v.  Bedfordshire,  Cald.  157  ;  and 
Rex  V.  Peterborough,  id.  238.    Rex  ▼.  Stafford,  1  Stra.  512.    Rex  v.  Wilt- 
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fJlire,  1  Wils.  138  ;  Rex  r.  Norton,  I  Term  K.  374.    Rex  v.  Salop,  3  B.  & 
Adolp   910.) 

Jury. — Se«  Commiasioners. 

Lord  and  Stewart  of  a  Manor ^-^To  compel  aa  admisBion  to  copyhold.  See 
1  Chitty*8  Geul.  Prae.  794.  (Rex  ▼.  Robinoon,  2  Smith's  Rep.  274 ;  Dick. 
SeM.  590,  3d  edit. ;  and  3  Geo.  4,  c.  23,  a.  3,  aids  defects  in  form.  Rex  y. 
Rennett,  2  T.  R.  197 ;  Rex  ▼.  Brewetere'  Company,  3  B.  &  Ores.  172  ;  4  D. 
Sl  R.  492,  S.  C. ;  C.  G.  P.  351,  and  794,  note  {k),  1  Mad.  Ch.  Pr.  S53,  254 ; 
Moorr.  Huntingdon,  Nels.  12 ;  Co.  Copy  I.  sect.  39.  King  r.  Coggan,  6  East, 
431 ;  1  Mad.  Ch.  Pr.  254.    1  Wm.  4,  c.  21,  s.  8.) 

Magistrate, — In  Yirginia,  a  mandamus  lies  to  compel  the  magistrates,  to 
whom  an  execution  debtor  has  applied  to  have  the  oath  of  insolvency  admia- 
istered  to  htm,  to  administer  such  oath,  and  order  the  debtor's  dischar^.  {Har* 
Hson  T.  Emmeroon,  2  Leigh,  764.) 

Mayor. — After  a  charter  election  in  the  city  of  New  York,  the  inspectors 
of  the  sixth  ward  certiBed  thus:  *<  We  have  received  returns  from  the  sever- 
al districts  of  the  said  ward,  dec,  copies  of  which  returns  certified  by  us  are 
hereunto  annexed.  It  is  impossible  for  us  to  declare  what  persons  wer^,  by 
the  greatest  number  of  votes,  elected,  by  reason  of  lawless  violence  commit- 
ted upon  the  inspectors  of  the  first  district  dtc.  and  the  dispersion  of  the  bil- 
lots before  they  were'counted,"  &c.  The  ward  was  composed  of  four  districts, 
three  of  which  had  made  regular  returns,  exhibiting  the  names  of  the  candi- 
dates and  the  number  of  votes  given  for  each,  and  copies  of  these  were  an- 
nexed to  the  above  certificate ;  but  the  first  district  made  no  return  save  a 
statement  of  the  affdir  which  led  to  the  dispersion  of  the  ballots,  giving  this  as 
a  reason  why  no  return  could  be  made.  The  returns  from  the  other  districts^ 
however,  showed  an  election,  and  it  did  not  appear  that  the  votes  given  in 
the  first  district  could  have  changed  the  result  Held^  that  ihe  persons  thus 
appearing  to  have  been  elected  ofiicers  of  the  ward,  were  entitled  to  qualify 
as  such  ;  and  a  mandamus  was  granted  commanding  the  mayor  to  adminis- 
ter the  oath  of  oflice  to  them.  {Ex  parte  Heath  and  othere,  3  Hill,  42.)  The 
writ  also  lies  to  the  mayor  of  a  corporation  to  admit  an  apprentice  to  his  free-  ' 
dom,  when  he  has  a  right  by  service,  although  he  had  broken  his  covenant 
not  to  marry  ;  {Towneend^s  ease,  1  Lev.  91.  See  T.  Raym.  69  ;)  so  the 
writ  lies  to  compel  the  enrolment  of  indentures  in  proper  ^asi^s  bat  not  other- 
wise.   {Rex  V.  Marshall,  2  T.  R.  2.) 

Oath. — See  Clerk,  Commissioners,  Magistrate,  Overseers. 
O^ce.— In  general  it  may  be  laid  down  as  a  rule,  that  where  a  man  is  re- 
fused to  be  admitted  or  wrongfully  turned  out  of  any  office  or  franchise  that 
eoncems  the  public,  or  the  administration  of  justice,  he  may  be  admitted  or 
restored  by  mandamus;  (Bac.  Ab.  tit.  Mandamus,. c.  1.  11  Co.  93 ;  Bagg's 
ease,  2  Sid.  1 12.  Same  rule  laid  down  by  Glyn,  Ch.  J. ;)  if  no  other  adequate 
specific  legal  remedy  exist.   (See  supra,  $13.) 

I.  The  office  must  concern  the  public,  (Bac.  Ab.  tit.  Mandamus,  C.  Bagg's 
ease,  vt  tup.  Anon.  2  Ld.  Raym.  989.) 

Therefore  a  writ  of  mandamos  will  not  lie  to  try  the  title  to  a  mere  publie 
employment  at  the  will  of  the  execative»  or  other  pablic  functionary,  as  the 
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capUit)  of  the  magazine  goard  ;  {State  ex  rel.  Gruber  ▼.  Chatnplin.  Same  ▼. 
Hunt^  et  qL  2  Bdiley  220  ;)  nor  to  restore  a  professor  to  his  office  ia  the  Col- 
lege of  William  and  Mary»  in  Virginia ;  {Bracker  ▼.  WiUiam  ^  Mary  Col- 
lege, 3  Cell,  573 ;)  nor  to  restore  a  town  clerk  whose  office  is  durante  bene 
plaeito  of  the  Mayor  and  Aldermen  ;  (Bac.  Ab.  tit  Mandamas,  C.  1.  VeuU 
77,  Sid.  461,  Lev.  29 1,  Raym.  188 ;)  nor  to  the  benchers  of  one  of  the  inns  of 
court  to  admit  a  person  as  a  member  or  student,  nor  to  call  him  to  the  bar  so 
as  to  enable  him  to  practice  as  a  barrister :  {Rex  y.  Gray's  Inn,  Doogl.  353  ; 
WooUer'$  case,  4  B.  &  C.  855  ;)  the  only  mode  of  relief  is  by  appeal  to  all  the 
judges.  In  the  case  of  D.  W.  IJanrey  there  was  such  an  appeal,  but  it  was 
unsuccessful ;  (and  see  Rex  v.  Gray^s  Inn,  I  Dougl.  353  ;)  nor  to  the  College 
of  Physicians  to  examine  a  party  so  that  he  may  be  admitted  a  fellow  of  the 
college  ;  (Rex  v.  College  of  Physicians,  7  T.  R.  282  ;)  nor  to  admit  an  attor- 
ney, that  being  discretionary  in  the  judge  who  examines  him,  and  the  only 
remedy  is  petition  to  the  court.  ^(2  Geo.  2,  c.  23,  sees.  2  to  6 ;  23  Geo.  2,  c 
26,  8  15 ;  3  Bar.  6l  Adolp.  770  ;  10  B.  <&  Cres.  511.  See  1  Chitty's  Genl. 
Prac.  798.  Rex  ▼.  Furnngton,  4  Dowl.  &  R.  735  ;  GiUt^s  case,  Stra.  811 ; 
Rex  ▼.  Nottingham,  Say.  Rep.  217 ;  Rex  v  Storrey,  5  Dowl.  &  R  30&) 

But  whenever  the  office,  whether  it  be  temporal,  ecclesiastical,  or  other- 
wise,  is  legal  and  public,  or  fixed  and  permanent,  by  statute,  charter,  or 
usage,  then  this  writ  lies  to  swear  in,  admit,  or  restore  a  party  entitled  to  the 
same.  Upon  this  principle  in  Maryland,  every  endowed  minister,  of  any  sect 
or  denomination  of  christians,  who  has  been  wrongfully  dispossessed  of  his 
pulpit,  is  entitled  to  the  writ  of  mandamus,  to  be  restored  to  his  function,  and 
the  temporal  rights  with  which  it  is  endowed.  {Raukel  v.  Wiaemilltr,  4 
Har.  &,  M*Hen.  429.  Aliter,  if  the  office  is  not  endowed,  ib. ;)  and  so  in 
South  Carolina,  a  mandamus  will  lie  to  restore  to  his  office  an  inspector  of 
tobacco,  removed  by  an  irregular  summary  proceeding.  {Singleton  v.  Com- 
mtsttoners,  2  Bay,  105.)  Hence  mandamus  is  the  proper  remedy  to  restore  a 
clerk  ousted  from  his  office  by  the  illegal  appointment  of  another  person. 
{Den  ▼.  Judges,  3  H.  &  M.  1.)  If  the  original  rule  was,  to  show  cause  why 
a  mandamns  should  not  issue  to  admit  the  clerk,  the  subsequent  rule,  or  the 
mandamus  founded  thereon,  may  nevertheless  be,  to  restore  him  to  said 
office.  (Ib.)  The  person  occupying  such  office  ought  to  be  made  a  party  to 
the  rule,  or  such  ri^e  ought  to  be  served  upon  him,  so  as  to  enable  him  to  do* 
fend  his  right,  before  the  peremptory  mandamns  issues.  If,  however,  it  ap- 
pears from  the  record  that  he  was  apprised  of  the  proceedings,  and  defended 
his  right,  it  is  sufficient  (Ib.)  And  a  peremptory  mandamus  will  iusoe  to  a 
county  commissioner's  court,  to  compel  them  to  restore  a  clerk»  the  cause  of 
whose  removal  is  not  stated  on  their  records.  {Street  v.  Gallatin  County 
Commissioners,  Breese,  25.)  So  a  mandamus  lies  to  admit  or  restore  a  town 
clerk  ;  (Bac.  Ab.  tit  Mandamus,  C.  1.  Noy.  78,  Style  457  ;)  mayor,  alder- 
man, burgess,  common  councilman,  freeman  or  other  person,  member  of  a 
corporation  ;  (id.  11  Co.  94,  2  Balst  122,  Style,  299,  457,  Raym.  12,  431, 
437,  Vent.  302.  Cro.  Jac  430 ;)  recorder,  (id.  Style,  452,  Vent  143, 153,  4 
Burr.  1999 ;)  clerk  of  the  peace,  (id.  4  Mod.  31,  Show.  282, 12  Mod.  13  ;)  or 
constable  (id.  2  Roll.  82.  Roll.  Abr.  535.  Salk.  175.  See  Strong,  petitioner,ftO 
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Pick.  484.)  lo  general  if  the  office  ia  acquirable  by  porchate,  and  an  oath 
of  office,  aa  well  aa  oatha  to  groveromoDt  are  adminiatered,  it  will  be  pre* 
aomed  to  be  public  ;  and  on  that  ground  a  maodamua  waa  granted  to  reatore 
a  party  to  the  office  of  clerk  or  aunreyor  to  the  city  worka ;  and  thia  wxit  waa 
iaaoed  to  reatore  the  treaaorer  of  the  New  River  Company,  for  though  it  waa 
but  a  private  corporation,  yet  it  waa  created  by  the  kiog'a  letter-patent  (Id. ; 
Avon.  1  Stra.  696,  S.  P  ;  Rex  ▼.  London,  1  Lev.  133 ;  Sid.  169 ;  3  Mod. 
334,  8.  C. ;  but  aee  the  laat  report,  which  ahowa  it  waa  rather  experimental.) 

IL  Aa  we  have  aeen  before,  mandamna  Will  not  lie  to- admit  or  restore  to 
an  office,  if  there  be  another  remedy.  Aa  in  the  caae  of  Rex  v.  Bishop  of 
CheoUr,  (1  T.  R.  404,  cited  svpra,  $  13.  See  alao  Powel  v.  Milbank,  cited 
wpra,  §  12.  Rex  v.  Turner,  id. ;)  where  quare  impedit  lay.  .  Therefore, 
where  one  clairoa  an  office  to  which  he  allegea  he  ia  duly  elected,  while  anoth- 
er ia  holding  it  by  color  of  right,  thia  writ  will  not  lie,  becauae  there  ia  a 
remedy  by  quo  warranto  or  information.  {People  v.  The  Corporation  of  the 
City  of  New  York,  3  Johna.  Caa.  79,)  by  one  of  which  proceediuga  the  per- 
aon  in  poaaeaaion  ought  firat  to  be  onated.  {Rex  v.  Bankee,  3  Burr.  1454.  Rex 
V.  Cambridge,  4  Burr.  2011.  Rtx  v.  Bedford,  1  Eaat,  80.  Rex  v.  Truro,  3 
Bam.  &  A.  592.)  Bat  where  a  mandamua  preaenta  the  only  apecific  or  con- 
venient mode  of  trying  the  right  to  an  office,  it  may  be  employed.  Therefore 
mandamna  waa  granted  to  a  corporation  to  admit  and  awear  in  one  who  ap- 
peared upon  the  affidavita  to  have  the  greater  number  of  legal  votea,  notwith- 
atanding  another  had  been  admitted  and  aworn  into  the  office,  there  being  no 
other  apecific,  or  at  leaat  no  other  auch  convenient  mode  of  trying  the  right. 
(Rex  V.  Bedford  Level,  6  Eaat,  536 ;  and  aee  Rex  v.  York,  4  T.  R.  699.) 

Aa  to  mandamna  to  admit  corporate  officera,  aee  further  infra,  §  42,  et  oeq, 

Aa  to  mandamua  to  admit  ecdeaiaatical  officera  and  peraona,  aee  3  Steph. 
N.  P.  2309,  2310,  2311 ;  Selwyn'a  N.  P.  tit.  Mandamua,  II ;  Harriaon*a  Dig. 
tit.  Mandamua,  vol.  2,  1479,  tit.  EccleHiaatical  Law,  id.  952  ;  Bac.  Ab.  tit. 
Mandamua,  c.  1,2;  Com  Dig.  Mandamus,  1  Chitt.  Genl.  Prac.  799 ;  and 
Rex  V.  Chester,  1  T.  R.  396 ;  Clark  v.  Sarum,  2  Strange,  1082 ;  Rex  v. 
Lfflidon,  13  Eaat,  420,  1  T.  R.  331 ;  Rex  v.  FUli,  4  T.  R.  125;  Rexy. 
Bloer,  2  Burr.  1043  ;  Hex  v.  Oreame,  2  A.  Sl  E.  615 ;  Justices  of  Bucks,  3 
N.  &  M.  68 ;  Rex  v.  Barker,  3  Burr.  1265.  1  Bla  R.  300,  352 ;  Rex  ▼. 
Bishop  of  Ely,  8  B.  &  C.  112  ;  Rex  v.  Jotham,  3  T.  R.  575 ;  Anon,  11  Mod. 
137 ;  Rex  v.  Hay,  4  Burr.  2295.  1  W.  Bl.  640 ;  Anon.  2  Chit.  254  ;  Rex  ▼. 
Harris,  3  Burr.  1420 ;  Rex  v.  Archbishop  of  Canterbury,  8  Eaat,  213  ;  Rex 
V.  8t,  Margaret's  Westminster,  4  Maule  &  Selw.  250 ;  Rex  v.  Thetford,  5 
T.  R.  364  ;  Rex  v.  CoUHdge,  2  Bam.  &  Aid.  806.  5  Dowl.  &  Ryl.  602.  1 
Chitt  588 ;  Rex  v.  Warren,  Cowp.  370  ;  Rex  v.  8t,  James,  Cowp.  513  ;  Rex 
V.  King's  Clere,  ^Lev.  18;  lie's  case,  I  Vent  143;  Rex  v.  Churchwar- 
dens of  WestminUer,  4  M.  &  S.  250  ;  Rex  y.  Exeter,  2  Eaat,  462 ;  Rex  v. 
CoUridge,  2  B.  &  A.  806 ;  Ex  parte  Blaekmore,  1  B.  &  Ad.  122.  See  other 
titlea  of  thia  aection. 

It  haa  been  made  a  queation,  what  removal  or  taming  out  of  an  officer  will 
entitle  him  to  a  mandamoa,  and  it  aeema  to  be  the  better  opinion,  that  one 
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who  it  suspended,  may  have  the  writ  as  well  as  one  who  is  totaUy  removed, 
becaose  were  it  otherwise,  they  mij^ht  always  sospend,  and  thereby  not  ooly 
effectually  keep  him  out,  but  also  deprive  him  of  all  remedy  or  redress.  (Bae. 
Ab.  tit.  Mandamus,  C.  3  Lev.  162.  Keb.  868.  The  King  v.  Men  of  Guildford, 
Raym.  152  Vide  The  King  v.  The  Free  FiMhers  of  WhiUtabU,  7  East,  353. 
Dr.  Ooddard  v.  College  of  Phyaieiane,  Keb.  75,  84.)  But  where  a  corpora- 
tor who  was  entitled  to  share  in  the  pro&U  of  a  fishery,  which  the  corpora- 
tors worked  in  partnership,  was  suspended  from  the  perception  of  the  profits, 
until  be  paid  a  fine  imposed  by  a  by- law  ;  the  court  refused  a  mandamus  to 
reetore  him  to  office,  since  he  was  not  put  out,  but  only  deprived  of  its  profits, 
for  which  he  might  have  a  remedy  by  action,  if  unlawfully  suspended.  {The 
King  V.  The  Free  Fiohen  of  WhiUiabU,  ut  eupru*  See  also  Delacey  v. 
JVeuse  Riv.  Nov,  Co,  1  Hawks,  274  ;  FuUer  y.  Flainfield  Academic  School, 
6  Coon.  532 ;  Street  v.  OaUatin  County,  Breese,  25  ;  Taylor  v.  The  Conu 
monwealth,  3  J.  J.  Manh.  306 ;  Hardin  County  Court  v.  Hardin,  Peck's  R. 
291.) 

Ooerseerf.^— In  New  Jersey,  a  maDdamns  will  be  granted  against  an  over- 
seer  of  a  highway,  to  compel  him  to  open,  clear  out  and  make  a  certain  road 
within  the  limit  and  division  assigned  to  him  by  the  township  committee. 
{The  State  v.  HoUiday,  3  Halst  205.)  So  it  will  be  granted  to  compel  over- 
seers of  the  poor,  to  deliver  up  parish  books  to  their  successors.  {Rex  v. 
Clafham,  1  Wils.  305.)  A  mandamus  lies  to  the  overseers  to  make  a  rate, 
(Luddleotone  v.  ExeUr,  Fol.  18 ;  Rex  v.  Edward;  1  Bla.  Rep.  637  ;  Rex  v. 
Fioher,  Sayer's  R.  160 ;)  the  rule  for  which  is  absolute  in  the  first  instance, 
for  otherwise  the  poor  might  starve.  (Id.)  So  it  lies  to  overseers  and 
guardians  to  pass  tbeir  accounts ;  {Rex  v.  Warwickohire,  2  Dowl  &  Ry.  299  ;) 
to  justices  to  swear  an  overaeer  to  his  accounts ;  {Rex  v.  Middleoex,  I  Wils. 
1525,  accord,,  but  see  per  Lord  Tenterden,  in  Rex  v.  Eaoex,  3  Bar.  6l  Adolp. 
943  ;)  or  to  proceed  to  pass  overseers'  accounts ;  {Rex  v.  Townaend,  1  Bott, 
305  ;)  or  to  levy  the  balance  of  the  overseers'  accounts ;)  {Rex  v.  Somerset^ 
shire,  2  Stra.  992  ;  2  Sess.  Cas.  283 ;  Rex  v.  Paacoe,  2  M.  dt  S.  343  ;)  or  to 
hear  a  complaint  against  overseers  for  not  delivering  a  full  account ;  {Rex  ▼. 
Worceolerahire,  3  Dowl.  &,  Ry.  299  ;  2  Mag.  Cas.  7,  S.  C  ;)  or  to  hear  an 
appeal  against  his  account,  although  not  pre? iously  allowed  at  a  special  ses- 
sions ;  {Rex  V.  Colcheater,  5  Bar.  &  Aid.  535  ;  1  Dowl.  Sl  R.  146,  S.  C. ;  and 
see  Rex  v.  Oloueeaterahire,  I  Bar.  6l  Adolp.  1 ;)  or  a  complaint  against  him 
for  not  paying  over  the  balance.    {Rex  v.  Paacoe,  2  Maule  Sl  S.  343  ;   Rex 

*  It  is  also  stated  in  this  ease  that  he  might  have  a  remedy  in  equity 
against  the  corporators  as  partners,  if  unlawfully  suspended,  but  as  we  have 
before  seen,  euvra,  §  13,  a  remedy  in  equity  will  not  prevent  the  granting  of 
a  writ  of  mandamus,  though  it  wiil  influence  the  court  iit  the  exercise  of  the 
discretion  which  they  possess.  The  case  in  question  might,  perhaps,  be  sus- 
tained upon  this  ground,  If  it  were  regarded  as  simply  declaratory  x>(  the 
general  principle  that  the  court  will  not  grant  the  writ,  where  the  remedy 
in  equity  is  in  their  judgment  plain,  simple  and  expeditious ;  but  if  it  be  re- 
garded as  affirming  that  a  remedy  in  equity  is  an  answer  to  an  application 
S»r  the  writ,  it  is  too  broad  and  inconsistent  with  later  decisions. 
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Y.  Manchester,  1  Dowl.  Sl  Ry.  454 ;  Rex  v.  Woreeaterehirct  3  Dowl.  &.  Ry. 
299  ;  2  Cab.  Map.  7,  S.  C.)  But  not  to  justices  to  commit  an  overseer  for 
not  accouiitinjr,  their  authority,  in  that  respect,  being  discretionary. 

Poor^ — See  Commissioners. 

Postmaster  General — Mandamus  lies  to  the  postmaster  ^neral,  requiring 
him  to  give  a  credit  on  his  books  to  certain  contractors  ;  which  credit  had 
been  certified  by  the  solicitor  of  the  treasury  to  be  due  to  the  contractors 
pursuant  to  an  act  of  congress ;  and  the  postmaster  general  had  been  ordered 
by  the  same  act  to  give  the  credit,  but  refused  compliance.  (Kendall  t.  U. 
States,  12  Peters,  534.) 

Railway  Companies, — See  Corporations. 

Rate, — See  Overseers. 

Records. — See  Clerk,  Register  of  Deeda 

Religious  Society, — See  Corporations,  tn/ra,  {  38,  et  seq..  Trustees. 

Register  of  Deeds. — In  Connecticut,  a  mandamus  was  ordered  to  issne 
against  a  register  of  deeds,  to  require  him  to  record  a  deed  of  bargain  and 
sale  given  by  a  collector  to  the  purchaser  of  lauds  sold  for  taxes.  {Strong's 
case,  Kirby,  345.)    See  Clerk,  Inferior  Court,  Mayor. 

Schoolmaster.-^k  mandamus  lies  to  restore  a  party  to  the  office  of  a  master 
of  a  fr«e  school.    (Anon,  Loffl,  146.)     See  Warden. 

Secretary^ — A  mandamus  is  the  proper  remedy  to  compel  a  secretary  of 
state  to  deliver  a  commission  to  which  &  party  is  entitled.  {Marbury  ▼.  Mad- 
tsoff,  1  Cranch,  137.)  So  it  lies  to  the  secretary  of  the  land-office,  of  Penn- 
sylvania, to  compel  him  to  issne  patents  to  warrantors,  under  the  act  of  6th 
March,  1815.  {Commonwealth  v.  Cochran,  1  S.  &  R.  473.)  And  it  lies  also 
to  the  secretary  of  the  land-office,  to  compel  him  to  make  the  calculations  of 
interest  and  purchase  money  on  the  lands  sold,  but  not  to  make  them  in  a 
certain  manner,  nor  in  a  proper  manner.    {CMffith  v.  Cochran,  5  Binn.  87.) 

Selectmen, — In  Connecticut,  a  mandamus  will  lie  to  compel  nelectmen  of  a 
town  to  pay  the  damages  assessed  on  a  highway  laid  out  by  them,  and  to  open 
sach  highway.    {Treat  ▼.  Middleiown,  8  Conn.  243.) 

Sewers, — See  Commissioners. 

Sheriffs, — Mandamus  lies  to  a  sheriff  to  compel  him  to  execute  a  deed  to  a 
redeeming  creditor,  but  without  prejudice  to  the  rights  of  the  parties  in  a 
future  litigation  in  equity.  (Van  Rensselatr  v.  Sheriff  of  Albany,  1  Coweu, 
501.)  See  Ex  Parte  Wilson,  (7  Hill,  150.)  where  this  writ  was  denied  to  com- 
pel a  sheriff  to  give  a  deed  to  a  creditor  seeking  to  redeem,  whose  judgment 
was  not  a  Ten  within  the  redemption  law  or  the  act  of  1837.  (See  also  The 
People  T.  Perrin,  1  Howard  Sp.  T.  Rep.  75.  Lester  v.  Gates;  Thompson  v. 
Gates,  id.  77.)  Whether  a  mandamus  is  the  appropriate  remedy  to  compel  a 
sheriff  to  make  a  deed  to  property  which  he  has  sold  ?  {Davis  v.  Pryor,  6  S. 
&M.  114.) 

Speakers. — In  Ohio  should  the  speakers  of  the  two  houses  in  the  general 
assembly  refuse  to  sign  a  certificate  of  an  election,  it  seems  that  the  supremo 
court  can  compel  them  to  do  it  by  mandamus.  ( The  State  of  Ohij  v.  Afs/- 
fitj  5  Ohio,  358.) 
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Steward.'^w  1  Chit.  Gen.  Prac.  7d2,  793,  810,  811,  mtpra,  Books  sod 
Doeoments. 

Superrnnrs, — Whero  ander  the  loan  act  of  New  York  of  1786|  (which  ao* 
thorized  the  emission  of  hills  of  credit  to  the  amount  of  JC200,000,  and  loan- 
ing the  same  upon  mortgage  on  real  estate,  and  provided  that  if  any  de&eiency 
shoold  accrue  upon  foreclosure,  the  same  should  he  assessed  and  levied  as 
other  county  charges,  in  the  county  where  the  lauds  were  situate,)  a  loan 
was  made,  and  upon  the  foreclosure  in  1792.  there  was  a  deficiency  :  it  wa» 
held,  on  a  motion  for  mandamus  in  1833,  that  the  writ  would  lie  to  the  soper- 
▼isois,  to  compel  them  to  raise  the  deficiency  as  the  ordinary  county  chargea 
were  levied  and  collected.  ( The  People  v.  The  Supervisora  of  Columbia^  10 
Wend.  363.*)  So  where  under  the  act  of  June  1 9th,  1812,  by  which  the  towns 
of  Greenbosh  and  Berlin,  in  Rensselaer,  were  divided  into  three  towns,  the 
overseers  of  the  poor  and  the  supervisors  of  said  towns  were  required  to  meet 
and  apportion  the  money  and  poor  belonging  to  the  said  two  towns  amongst 
the  three.  It  was  held,  that  if  the  doty  was  neglected,  either  entirely  or  par- 
tially, by  omitting  to  pass  upon  a  particular  pauper,  that  a  mandamus  would 
lie  to  compel  them  to  correct  the  appdrtionroent  {In  re  The  Supervimtrs,  ^c. 
€f  the  Town  of  Sandlake  ▼.  The  Supervi9or9,  j^,  of  Berlin^  2  Cowen,  485.) 
So  a  mandamns  lies  to  tht)  supervisors  of  a  county,  to  compel  them  to  allow 
the  account  of  the  clerk  of  the  county,  for  advances,  made  by  him  in  purclias- 
ing  hooks  for  recording  deeds  and  mortgages,  &c.  and  for  sending  notices 
to  judges  and  justices  of  the  peace  of  the  pedlars  who  are  licensed,  with  inter- 
est on  such  advances.  Such  services  being  required  by  law  of  the  clerks,  and 
no  specific  compensation  provided  for  them,  they  are  properly  chargeable  to 
the  county,  and  ought,  therefore,  to  be  allowed  by  the  supervisors  and  paid 
According  to  the  act,  (seas.  36,  cb.  49,  s.  1.  2  N.  R.  L.  137.  1  Rev.  Statutes, 
386,)  for  defraying  the  public  and  necessary  charges  in  the  respective  coun- 
ties, dec.  {Bright  v.  TAe  Supervioort  of  Chenango,  18  Johns.  R.  242.)  So 
where  a  judge  of  the  county  courts  attended  at  the  clerk's  office,  on  notice 
from  the  clerk,  to  witness  the  drawing  of  juries,  it  was  held,  that  a  mandamus 
would  lie  to  the  supervisors  of  the  county  to  compel  them  to  fix  his  compen- 
oatioo.  {The  People  v.  The  Supermsor»  of  Albany,  12  Wend.  257.)  So  a 
mandamus  will  lie  to  compel  the  supervisors  to  audit  the  account  of  the  clerk 


*  The  alternative  mandamus  in  this  case  was  taken  in  July,  1832,  by  the 
attorney  general.  The  point  was  raised,  and  the  court  decided  that  the  pre- 
sumption of  payment  in  analogy  to  the  statute  of  limitations,  was  not  appli- 
cable to  demands  due  to  the  government  previous  to  the  revised  statutes* 
which  extended  that  statute  to  actions  in  the  name  of  the  people.  (See  StaL 
9  Geo  III.  c.  16.  32  Geo.  III.  ch.  58.)  Thus  affirming  the  common  law 
principle,  nullum  tempue  oecurrit  regi,  (2  lust.  273  ;  Bro.  Max.  27,)  and  ap- 
plying it  to  the  government  of  the  state.  But  if  the  cise  were  again  to  arisft» 
it  might  be  successfully  urged,  in  view  of  the  statute,  that  the  people  had 
slept  upon  their  rights,  (see  §  16,  supra,  p.  217-14,)  and  that  another  maxim 
of  the  common  law  should  intervene — vigilantihuot  non  dormientibuo  jura 
tulveniunt,  (2  Inst  690.  Bro.  Max.  391.  Wing.  Max.  672.)  The  New 
York  statute  is  broad  enough  to  support  this  view.  (See  2  R.  S.  of  N.  Y.  2c|i 
•d.  225,  i  28.) 
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•f  the  oyer  and  terniioer  and  general  sessions,  for  engrossing  and  enteiing  the 
minates  of  these  courts.  {Doubleday  y.  The  Supervisors  of  Broome,  2  Cowen, 
533.  &»ee  Mallory  v.  The  Supervisors  of  CortUtndt,  id.  531.)  The  principle 
of  Bright  Y.  The  Supervisors  of  Chenango,  is,  that  a  public  officer  who  is  re- 
quired to  perform  a  certain  service,  where  no  compensation  is  provided  fbrsuch 
service,  is  entitled  to  receive  a  roasonable  allowance  therefor,  to  be  audited  by 
the  board  of  supervisors.  The  same  principle  is  recognized  in  Mallory  ▼. 
The  Supervisors  of  Cortlandt  and  Doubleday  v.  Thr  Supervisors  of  Broome, 
though  in  the  first  of  these  cases  the  right  to  compensation  was  denied,  on  the 
ground  of  a  direct  expression  of  the  legislature  that  no  compensation  should  be 
given.  (Per  Savage,  Ch.  J.,  12  Wend.  257,  in  The  People  v.  The  Supervi- 
sors  of  Albany.)  So,  in  Pennsylvania,  a  mandamus  lies  to  the  supervisors  of 
roads,  to  compel  them  to  pay  an  order  drawn  on  them  by  justices  of  the  peace, 
in  conformity  with  the  act  of  17th  April,  1795.  (^Commonwealth  v.  Johnson^ 
2  Binuey,  275.) 

Surrogate. — ^See  Ecclesiastical  Courts,  &c. 
Taxes. — See  Commissioners.     Supervisors. 

Tax  Collector. — Upon  the  principle  that  an  application  for  a  writ  of  man* 
damus,  is  addressed  to  the  sound  legal  discretion  of  the  court,  and  will  not  be 
awarded  to  enforce  the  performance  of  an  act  which  is  contrary  to  law,  where, 
by  law,  the  tax  collector  was  required  to  pay  all  moneys  by  him  collected  into 
the  state  and  conaiy  treasuries  ;  an  order  of  the  board  of  police  to  a  tax  coliec* 
lor  to  pay  the  taxes  collected  to  a  particular  person,  not  the  county  treasurer, 
is  without  authority  of  law,  and  a  mandamus  should  not  be  issued  to  com- 
pel the  tax  collector  to  obey  it  {Ross  v.  Lane,  3  S.  &.  M.  695.)  Where  a 
mandamus  was  issued  by  the  circuit  court  to  a  tax  collector,  to  collect  a  cer- 
tain tax,  and  he  appealed,  and  pendiug  the  appeal,  his  term  of  office  expired  ; 
held,  that  tho  high  court  would  not  grant  a  mandamus  against  his  successor. 
(Ibid.) 

Treasurer^ — A  writ  of  mandamus  lies  to  compel  a  town  treasurer  to  issue 
his  warrant  of  distress  against  a  collector  of  taxes  neglecting  to  collect  and 
pay  over  the  same,  according  to  the  assessor's  warrant.  ( Waldron  v.  Lre,  5 
Pick.  323.)  Mandamus  to  the  treasurer  and  directors  of  the  St.  Katherioe*s 
Dock  Company,  under  the  stat  6  Geo.  IV.  ch.  5.  {fiorpe  v.  Olyn,  3  Barn. 
dcAdolph.  801.) 

Trustees. — A  mandamus  lies  to  compel  trustees  of  a  county  in  Ohio  to  dis- 
tribute moneys  to  religions  societies.  But  it  is  a  good  return,  that  the  mo- 
neys bad  been  all  distributed  by  a  former  board  of  trustees.  {State  v.  Warren 
County,  2  Ham.  10.  See  also,  npon  this  subject.  The  People  ex  rsL  Dike^ 
man  et  aL  v.  The  President  and  Trustees  of  Brooklyn,  1  Wend.  318.  See 
Mandamus  to  Corporations,  infra.) 

Visitor* — Mandamus  lies  to  a  visitor  to  compel  him  to  receive  and  hear  an 
appeal,  and  give  some  judgment.  {Rex  v.  Ely,  5  T.  R.  475.  Rex  v.  I#i/i- 
coln,  2  id.  338.  Rex  v.  Bury,  id.  346.  Rex  ▼.  Worcester,  4  Maule  &  S.  415.) 
When  not    {Rex  v.  Conynham,  5  B.  &  Aid.  885.    1  Dowl.  &  R.  529.) 

Warden — ^This  writ  also  lies  to  a  warden  of  a  college  to  compel  him  to  af- 
fix the  corporate  seal  to  an  answer  in  chancery.     {Rex  ▼.  Windham,  Cowp. 


217—52         CASES  IN  THE  SUPREME  COURT. 

— — ^ —  ■  ■  ■■  .-—i^—^^^^ 

Fish  V,  Weatherwax. 

377.  Rex  v.  Camlridgf,  3  Burr.  1647  ;)  to  admit  a  chaplain,  especially  iC 
there  be  iio  other  visiiorial  power,  {Rex  v.  Warwickshire,  2  UowL  Sl  Ry- 
299,)  to  restore  a  master  of  a  coile^fe,  (Patrick's  case,  T.  Raym.  Ill,)  or  a 
schoolmaster  of  a  grammar  school  by  the  crowo,  {Rex  v.  MorpettSt  1  Str  58,) 
or  au  usher  of  such  a  school.  {Craford's  case.  Sty.  457 ;  Stump* 9  case,  T. 
Raym.  12.) 

Mandamus  to  Corporations^* 

i  33.  We  have  before  seeu,  that  one  of  the  modes  in  which  the  courts  ex- 
ercise common  law  jurtsdiciion  over  civil  corporations,  for  the  purpose  of  com- 
pelling them  to  observe  the  ordinances  of  their  coostitotion,  and  to  respect  the 
rights  of  those  entitled  to  participate  in  their  privileges,  is  by  the  writ  of  man- 
damns.  (See  Angell  and  Ames  on  Private  Corporations,  ed.  184f),  p.  6J0.) 
Let  us  now  consider,  more  in  detail,  the  geueral  principles  which  govern  this 
writ  in  its  application  to  corporatious.     And 

I.  This  writ  will  not  lie  to  control  the  discretion  of  a  corporate  body  or  of- 
ficer, though  it  may  be  had  to  compel  such  discretion  to  be  exercised. 

Therefore,  a  mandamus  will  lie  to  compel  a  visitor  in  receive  and  hear  an 
appeal  ;  [Usher's  caae^  5  Mod.  452,  no  decision  ;  Dr.  Wnlker^scasf^  B  R  H. 
212  ;  and  2  Kyd  on  Corp.  279;  Rex  v.  Bishop  of  Ely,  1  Wils.  2B€;  1  Black. 
R.  52,  where  it  is  considered  doubtful ;  The  King  v.  Bishop  of  Linc9ln,  2  T. 
K.  338,  n.  a, ;  The  King  v.  The  Bishop  of  Ely,  2  T.  R  338  ;  The  King  v. 
Th:  Bishop  of  Ely,  5  T.  R.  477 ;  The  King  v.  The  Bishop  of  Worcester  et 
at.  4  M.  &.  S.  415 ;  Angell  and  Ames  on  Priv.  Corpus,  ed.  1846,  p.  623,  $  5  ;) 
and  to  form  some  judgment,  though  they  will  not  compel  him  to  go  into  the 
merits.  i,The  King  v.  The  Bishop  of  Lincoln,  2  T.  R.  333,  n.  In  this  case 
it  is  said  that  it  is  sufficient,  if  he  decides  that  the  appeal  comes  too  late.) 
And  such  judgment,  when  rendered,  is  fiual  and  conclusive,  nor  can  it  be  re- 
Tie  wed  in  any  form  of  proceeding,  eiiher  directly  or  collaterally.  (Daniel 
Appleford*s  case,  1  Mod.  82.  Carih.  92,  93,  cite.4  1  Mod.  82.  1  Lsv.  23,  63. 
dLiv.  14.  Raym. 56, 94,  100.  Sid. 94, 152. 346.  PhiU''p8  7.Bury,'2T.R.S^S. 
S.  C.  Skin.  447.  S.  C.  1  Ld.  Raym.  5.  Ca.  Pari.  45.  Hex  v.  Bishop  of  Ely, 
9  T.  R.  290.  1  Black.  R.  85  )  Nor  need  the  cause  of  a  sentence  of  deprivation 
be  disclosed  in  pleading.  (Philips  v.  Bury,  2  T.  R  353,  354.  Kenn*s  cass, 
7  Co  42.  Kastul's  Eut.  fol.  1.  Allen,  Nash  Jo.  393.  Murdock's  Appeal,  7 
Pick.  (Mass.)  R.  322,  per  Parker,  C.  J.)  The  reason  of  this  is,  that  the  visi- 
tor's proceeding  is  in  rem,  he  pronounces  operaiively  upon  the  status  of  the 
party  deprived,  (2  Smith's  Leading  Cases,  447,  notes  to  Doe  v.  Oliver  and 
Dutchess  "/  Kingston's  case,)  and  an  estoppel  quasi  of  record  arises.  And  it 
has  been  held,  that  though  a  visitor  has  exceeded  his  jurisdiction,  this  writ 
will  not  lie  to  restore  the  party  expelled,  for  that  would  be  lo  command  a  visi- 


*  The  editor  caunot  too  fully  express  his  obligations  to  Messrs.  Augell  and 
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valuable  treatise  on  the  Law  of  Private  Corporations,  a  work  so  complete  and 
exhaustive  as  to  render  ouuecessary  any  further  examination  of  ihis  branch 
of  the  subject. 
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tor  to  reverse  his  own  seutence.  {BrideoaWs  ease,  H.  12  Anoe,  and  cited  in 
Rex  V.  The  Bishop  of  Chester,  1  VViU.  309.  S.  C.  1  Black.  R.  25,  and  in  Rex 
y.  The  Bishop  of  Ely,  1  Black.  R.  58.  2  Kyd  on  Corp.  281.)  In  such  a 
case,  however,  an  action  for  damages  would  probably  lie.  {Greene  v.  Rather^ 
forth,  1  Ves.  470.  See  Rex  y.  Bishop  of  Chester,  I  Wils.  209.  See  note 
(&}  to  Case  y.  Shepherd,  supra,  page  28.  But  see,  per  Cowen,  J.  in  The  Peo^ 
pie  y.  Collins,  19  Wend.  56.)  So  also  it  has  been  held,  that  mandamus  will 
not  lie  to  compel  the  benchers  to  admit  a  member,  or  to  call  one  qualified 
to  the  bar,  upon  ihe  ground  that  the  judges  of  England  enjoy  a  species  of 
yisitorial  power  oyer  the  iuus  of  court.  (Angell  and  Ames  on  Priv.  Corpns.  ed. 
1846,  p.  652,  637.  Tne  King  y.  Gray's  Inn,  1  Doug.  353.  The  King  y. 
The  Benchers  of  Lincolns  Inn,  4  B.  &  C.  855.  See  also  Rex  y.  Barnard's 
Inn,  5  Adolph.  Sl  Ellis,  17.)  And  this  principle  is  further  illustrated  in  a 
number  of  cases.  Thus  "  where  all  the  powers  of  a  religious  corporation  were 
ye.sted  in  certain  trastees,  and  a  mode  was  prescribed  by  statute,  in  which  any 
corporations  desirous  of  altering  or  amending  their  charters  might  proceed, 
a  mandamus,  on  the  motion  of  several  of  the  members  of  the  corporation,  to 
compel  the  trustees  to  take  the  necessary  steps  to  alter  the  charter,  was  re- 
fused on  the  ground  that  this  was  left  to  them  as  a  matter  of  discretion. 
{Case  of  St.  Mary's  Church,  (6  Serg.  &  Rawie,  (Penn)  R.  498.)  In  the 
case  of  The  King  v.  The  Bristol  Dock  Company,  (6  B.  &  C.  181,)  too,  where 
it  appeared  that  the  directors  of  the  company  were  authorized  and  required 
"  (o  make  such  alterations  and  amendments  in  the  sewers,  as  were  necessary 
in  consequence  of  the  floating  of  the  harbor,"  it  was  held,  that  a  mandamue 
in  the  terms  of  the  act  was  in  the  proper  form  ;  and  that  it  was  neither  requi- 
site nor  proper  to  call  upon  the  company  to  make  any  specific  alteration,  the 
mode  of  remedying  the  evil  being  left  at  their  discretion  by  the  act  of  par- 
liament (And  see  Reg*  y.  Eastern  Counties  Railway  Company,  2  Adolph. 
Sl  Ellis.  569.  S.  C.  42  Eng.  C.  L.  R.  8  J  2."  Angell  and  Ames  on  Priv.  Corpns. 
ed.  1846,  p.  656,  657.)  And  where,  by  charter,  a  borough  was  constituted  a 
body  corporate  to  have  perpetual  succession,  by  the  name  of  the  mayor  and 
free  burgesses  of  the  borough  of  Fowey.  Nine  of  the  free  burgesses  were  to 
be  chosen  aldermen.  One  of  the  aldermen  was  to  be  called  mayor.  The 
mayor  and  aldermen  were  to  form  the  common  council ;  a  person  learned  in 
the  laws  of  England  was  to  be  the  recorder.  The  charter  then  authorized  the 
mayor  and  recorder,  or  their  respective  deputies,  and  the  rest  of  the  aldermen 
of  the  borough  for  the  time  being,  or  the  greater  part  of  them,  (of  whom  the 
mayor  and  recorder,  or  their  respective  deputies,  were  to  be  two,;  from  time 
to  time,  and  at  all  times  thereafter,  as  often,  and  when  to  them  should  seem 
fit  and  necessary,  to  nominate,  choose,  and  prefer  so  many,  and  such  persons 
to  he  free  burgesses  of  the  borough,  as  they  pleased,  and  to  those  free  burges- 
ies  so  to  be  chosen,  to  a'Jminister  an  oaih  for  .their  fidelity  to  the  borough. 
And  in  case  any  one  or  more  of  the  aldermen  should  die,  or  be  removed  from 
his  office,  the  mayor,  recorder,  justices  of  the  peace,  and  the  rest  of  the  al- 
dermen, or  the  greater  part  of  them,  to  elect  one  other  of  the  free  burgesses, 
iuhttbilants  of  the  borough,  for  an  alderman,  to  supply  the  number  of  nine. 
The  aldermen  so  chosen  taking  the  oaths  before  the  mayor,  recorder»or  oa^ 
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of  the  justices  of  the  peace  of  the  boroujrh  for  the  time  being,  or  before  three 
or  more  free  burgesses,  io habitants  of  iho  borough,  to  ezeeato  the  office,  and 
the  mayor,  the  ez-mayor.  the  recorder,  and  their  deputies,  and  the  senior  al- 
derman and  the  senior  free  burgesses  were  to  be  justices  of  the  peace.  Nine 
persons  were  nominated  as  the  first  aldermen,  one  person  as  recorder  and  fire 
persons  the  first  free  burgesses.  It  appeared  by  affidavits  that  the  body  corpor- 
ate had  for  three  years  been  reduced  to  the  number  of  six  aldermen  and  four  free 
burgesses,  and  that  one  of  the  aldermen  was  in  a  dangerous  slate  of  health, 
and  was  upwards  of  seventy  years  of  age,  and  incapable  of  performing  the  du- 
ties of  alderman  and  justice  of  the  peace ;  that  of  the  four  burgesses,  two  were 
upwards  of  seventy  years  of  age,  and  that  another  was  not  an  inhabitant  of 
the  borough.  The  court  refused  to  grant  a  mandamus  to  compel  the  mayor 
and  aldermen  to  proceed  to  the  election  of  free  burgesses,  or  to  hold  a  meet- 
ing for  the  purpose  of  considering  the  propriety  of  proceeding  to  such  an  elec- 
tion. (The  King  v.  The  Mayor ^  j^.  of  Fowey,  2  Barn.  &  Cresw.  584.  S. 
C.  4  D.  &  R.  39.)  Holroyd,  J  observes  in  this  case,  *'  By  the  charter,  the 
mayor  and  aldermen  are  to  elect  such  and  so  mauy  free  burgesses  as  they 
shall  think  fit.  It  is  not  competent  therefore  to  the  court  to  grant  a  manda- 
mus directing  them  to  elect  any."  It  is  proper,  however,  to  be  observed,  that 
the  decision  iu  this  case  may  be  rested  upon  another  principle,  namely,  that 
this  writ  will  not  be  grauted  to  compel  a  corporation  to  supply  vacancies  in  an 
indefinite  class,  if  sufficient  remain  out  of  whom  to  elect  members  for  the  defi- 
nite class ;  since  this  would  be  lessening  their  chance  of  being  elected  into  the 
definite  class.  In  such  case,  the  application  ought  first  to  be,  to  compel  the 
corporation  to  fill  up  the  vacancies  in  the  definite  body  ;  and  afterwards,  to 
prevent  a  dissolution  of  the  corporation,  the  court  would  perhaps  grant  a  man- 
damus to  elect  a  sufficient  number  into  the  indefiuite  class,  although  it  may 
be  very  difficult  to  point  out  how  many  are  to  be  elected,  which  is  a  strong 
argument  against  granting  the  writ  (Angell  and  Ames  on  Private  Corpus, 
ed.  1846,  p.  634,  635,  citing  Rex  v.  Fowey,  ut  tupra.) 

4  39.  Let  us  now  consider  some  of  the  cases  in  which  the  writ  under  con- 
sideration has  been  adjudged  to  lie  to  corporations.  And  in  the  course  of  this 
inquiry,  let  us  examine  a  number  of  cases  which  naturally  arise  where  the 
application  for  this  writ  was  denied,  upon  the  ground  that  the  merits  did  not 
call  for  the  iuterposition  of  the  court,  independently  of  the  general  rules  we 
have  before  considered. 

I.  The  writ  of  mandamus  will  lie  to  corporations  as  to  inferior  trihanals 
and  officers,  to  compel  them  to  exercise  their  discretion,  though  not  to  diittci 
the  manner  of  its  exercise. 

Thus  where  by  act  of  parliament  empowering  certain  persons  to  make  a 
floating  harbor  at  Bristol,  it  was  euacted,  « that  it  should  and  might  be  lawful 
for  the  directors  of  the  British  Dock  Company,  and  they  were  thereby  autho* 
rixed  and  required  to  make  a  common  sewer  in  a  certain  direction  therein 
specified,  and  also,  to  alter  and  reconstruct  all  or  any  of  the  sewers  of  the  said 
etty  at'the  mouths  thereof,  so  and  in  such  manner  that  the  sewers  might  be 
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diacharged  considerably  under  the  sarface  or  the  water  in  the  floating  harbor, 
&Dd  also  to  make  such  other  alterations  and  amendments  in  the  sewers  of  the 
•aid  city  as  might  or  sliould  be  necessary  in  consequence  of  the  floating  of  the 
•aid  harbor."  It  was  held,  that  a  mandamus  to  the  directors  **  to  make  9uch 
mlteratiofu  and  amendments  in  the  sewers  as  were  necessary  in  consequence 
of  the  floating  of  the  harbor,"  was  in  the  proper  form,  and  that  it  was  neither 
requisite  nor  proper  to  call  upon  the  company  to  make  any  specific  alteration, 
the  mode  of  remedying  the  evil  being  left  to  their  discretion  by  the  act  of  par- 
liament {The  King  v.  The  British  Dock  Company,  2  Barn.  &l  Creaw,  181. 
Sec  also  the  authorities  cited  in  §§  37,  23,  34.) 

§  40.  II.  A  mandamus  will  lie  to  compel  a  corporation  to  elect  oflicers,, 
"  Accordingly  in  case  of  public  corporations,  it  has  been  decided  that  a  manda- 
mus lies  to  compel  them  to  proceed  to  the  election  of  a  new  mayor,  at  any 
time  after  the  charter  day  has  passed  without  such  election,  where  the  former 
mayor,  having  power  to  do  so,  holds  over,  and  refuses  to  convoke  an  assembly 
for  that  purpose ;  unless  indeed  the  charter  restrain  the  right  of  electing  to  & 
particular  time  ;  {Rex  v.  Cambridge^  4  Burr.  2011 ;  Rex  v.  Chregory,  8  Mod. 
113, 127 ;)  to  compel  a  new  election  of  a  mayor,  where  the  re-election  of  the 
former  mayor  was  void  ;  {Rex  v.  Pembroke  Corp.  8  Dowl.  P.  C.  302 ;)  to  com- 
pel the  corporation  to  proceed  to  an  election  of  members  to  supply  vacancies 
in  a  definite  integral  class,  after  a  reasonable  time  has  expired  from  the  period 
of  their  occurrence,  during  which  they  have  neglected  to  fill  them  ap  ;  nor  is 
it  an  objection  to  the  granting  of  the  writ,  that  at  the  time  of  application 
for  it,  an  information  in  the  nature  of  a  quo  warranto  is  pending  against  the 
mayor  and  corporators,  to  whom  it  is  directed.  {Anon.  2  Barnard,  236.  Rex 
V.  Orampound,  6  T.  K.  302.  Rex  v.  Fowey,  2  Barn.  Sl  Cresw.  596.  S.  C.  4 
D.  &  R.  139.)  It  will  also  be  granted  to  compel  the  corporation  to  proceed 
to  the  election  of  one  out  of  two  persons  put  in  nomination  for  an  office,  when 
the  course  of  proceeding  is  for  cue  class  of  the  corporation  to  nominate  two 
persons,  of  whom  another  class  is  to  elect  one  into  office.  (Rex  v.  Abingdon, 
1  Lord  Raymd.  561.  Rfx  v.  Ely,  2  T.  R.  334.)  And  though  the  officers  be 
annual  ministerial  officers  as  mace  bearers,  yet  if  public  ministers,  and  neces- 
sary in  the  execution  of  the  judicial  functions  of  the  corporation,  and  not  mere 
servants,  a  mandamus  lies  to  the  corporation  to  compel  it  to  elect  them."  {Rex 
V.  St  Martin,  1  T.  R.  149.  Rex  v.  Liverpool,  1  Barnard,  83.  Angell  and 
Ames  on  Priv.  Corpus,  ed.  1846,  p.  634.)  Messrs.  Angell  and  Ames,  in  their 
treatise  on  tbe  Law  of  Private  Corporations,  (p.  635,)  observe : — *^  We  see  no 
reason  why  the  same  remedy  should  not  lie  s gainst  a  private  corporation  ag- 
gregate, to  enforce  an  obedience  on  the  part  of  the  members  to  the  charter,  or 
act  of  incorporation  under  which  they  act,  if  they  neglect  or  refuse  to  elect 
their  proper  officers.  In  the  case  of  Rex  v.  The  Bishop  of  Ely,  (2  T.  R.  290,) 
tbe  court  of  king's  bench  awarded  a  mandamus  against  the  bishop,  command- 
ing him  to  appoint  as  master  one  of  two  fellows  presented  to  him  by  the  fel- 
lows of  a  college  ;  holding  that  he  enjoyed  his  power  of  appointment  not  in 
virtDe  of  his  visitatorial  capacity,  but  by  the  special  appointment  of  the  foun- 
der.   And  in  The  King  ▼.  The  Master  and  Fellows  o/  St,  Catkarine's  UaU^ 
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(4  T.  R.  233,  24  ^  244,  245,)  which  was  an  application  for  a  mandamas  to  a 
college,  commandiog  them  to  declare  a  fellowship  vacant,  and  to  prooeed  to 
the  election  of  another  fellow,  though  the  cunrt  of  king's  bench  disclairned 
jurisdiction  over  the  panicolur  case,  as  being  iu  the  king  in  chancerj,  yet  no 
objection  was  taken  that  mandamos  could  not  lie,  to  compel  an  election  in 
case  of  a  private  corporation." 

^  41.  III.  A  mandamns  will  lie  to  compel  a  corporator  of  a  public  corpora- 
tion, duly  elected,  to  take  upon  himself  the  execution  of  his  office,  though  the 
defendant  may  plead  any  sufficient  excuse  for  not  accepting  the  same.  {Rex 
Y.  Merchant  Tailors,  2  Lev.  200.  Rex  v.  Broion  and  Rex  v.  Leyland,  3  M. 
.  &  S.  186,  188.)  Therefore,  in  The  King  v.  The  Corporation  of  Bedford,  (1 
East,  79,)  a  rule  was  granted  to  one  who  had  been  elected  mayor  of  a  bo- 
rough, and  to  the  late  mayor,  commanding  them  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  to  them,  requiring  the  late  mayor  to  swear  the 
one  who  had  been  elected  into  office,  and  the  latter  to  appear  before  the  said 
late  mayor  and  take  the  oaths,  &c.,  and  thereupon  to  take  upon  himself  the 
office  of  mayor.  The  rule  was  answered  by  showing  for  cause,  that  the 
person  elected  was  equally  disqualified  to  serve,  *and  thereupon  the  court 
granted  a  mandamus'to  elect  another  mayor. 

f  42.  IV.  So  this  writ  will  lie  to  compel  a  corporation  to  admit  one  elected 
to  an  office  in  a  corporation  to  the  legal  possession  of  his  right.  (Angell  and 
Ames  on  Private  Corpus,  ed.  1846,  p.  636.)  The  writ, however,  "  confers  no 
title  upon  the  person  admitted,  its  sole  operation  being  to  put  him  in  a  situa- 
tion to  enforce  his  former  title,  if  sufficient  in  law.  For  the  sake  of  preserv- 
ing peace  in  corporations,  it  will  not  be  granted,  unless  the  applicant  show  a 
prima  facie  title.  Thus,  it  lies  to  compel  the  proper  officers  to  admit  to  the 
possession  of  his  office  or  place  one  elected  to  be  mayor,  bailiiT,  or  other  officer, 
an  alderman,  jurat,  capital,  or  other  burgess ;  one  of  the  approved-men,  o>  one 
of  the  eight-men,  if  the  affidavits  show  that  approved-men,  or  eight-men,  are 
a  class  of  corporate  officers ;  a  high  steward,  a  common-councilman,  recor- 
der, a  town  clerk,  a  steward  of  a  court  leet,  an  attorney  of  the  court  of  a  lib- 
erty ;  a  livery  man  of  a  company,  being  a  member  of  a  municipal  corpora- 
tion ;  a  sword  bearer,  if  an  officer  of  justice  ;  a  sefjeant,  a  constable,  a  bailiff, 
though  a  ministerial  officer,  or  even  a  common  freeman.  (Rol.  Abr.  Rest,  p. 
4,  8,  7.  Stet>en*8  ease,  T.  Ray.  431.  Shuttlewortk  v.  Lincoln,  2  Bulst.  122. 
Rexy,  Canterbury,  1  Lev.  119.  Taylor* t  ease,  Poph.  133.  Braithwaite*o 
caoe,  Vent.  19.  Anon,  1  Lev.  148.  Rex  v.  Wilton,  5  Mod.'  257.  Clerl^o 
ease,  Cro.  Jac  506.  Parker'o  ease,  1  Vent  331.  Rex  v.  Tidderley,  Sid.  14 
Guilford's  ease,  T.  Ray.  152.  Roe*s  case,  Comb.  145.  London  v.  Estwiek, 
Sty.  32.  BreVs  case,  Comb.  214.  li^x  v.  WelU,  4  Burr.  1999.  Anon,  Dyer, 
332,  b.  n. ;  Taverner*s  cose,  T.  Ray.  446.  Middleton's  case,  1  Sid.  169.  MU^ 
ward  V.  Thatcher,  2  T.  R.  87.  Stamp^s  ease,  T.  Ray.  12.  Baxter's  case, 
Sty.  365.  Audley  v.  Joyce,  Poph.  1T6.  S.  C.  Noy,  78.  Dightoo,  1  Vent 
78,  82.  Rex  v.  Campion,  1  Sid.  14.  Baxter's  caH,  Sty.  457.  Hurst's  ease, 
aLev.7&    &  0.1  Sid.  94, 152.    4iicm.  and  Ato  ▼.  ITefftniM^f ,  Oorabw  344. 
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Rol.  Abr.  466b)  It  will  lio  also  to  compel  the  proper  officen  to  admit  to  the 
freedom  of  a  eorporation  any  of  that  elan  of  persons,  who  are  possessed  of 
an  incorporate  right  according  to  the  regoiations  of  the  constitution,  such  as 
apprentices  who  have  served  their  time  ;  and  to  take  all  such  steps  as  may  be 
necessary,  preparatory  to  their  admission.  (TownBend*B  case,  T.  Hay.  69. 
8.  C.  1  Lev.  91.  8.  C.  1  Sid.  107.  Oreen  v.  Durham,  1  Burr.  131.  Clitkero 
esM,  Comb.  239.  Rex  v.  Ludlam,  8  Mod.  270.  Wannel  v.  London,  I  Stra. 
675.  Rex  ▼.  Harrison,  3  Burr.  1328.  S.  C.  W.  Black.  3712.)  The  writ  has 
also  been  granted  to  compel  an  iosarance  company  to  swear  in  a  director,  the 
company  having  been  created  by  charter  from  the  crown ;  (iinon.  1  Stra, 
696 ;)  to  restore  directors  of  a  banking  corporation,  who  were  refused  the  ex- 
ercise of  their  rights  as  directom  by  a  majority  of  the  board,  (Prieur  4*  LabU' 
tat  ▼.  President,  ^e.  Com,  Bank,  7  Louisiana  R.  509,)  or  a  member  of  a  na» 
▼igation  company  who  was  disfranchised  without  notice  or  opportunity  of  do* 
fence ;  (Delaey  v.  Neuse  River  Nav,  Co,  1  Hawk.  (N.  C)  R.  274 ;)  to  com* 
pel  the  tnstees  of  a  meeting  house  to  admit  a  dissenting  minister  who  was 
duly  elected,  (Rex  y.  Barker  et  aL  3  Burr.  1265,)  and  trading  companies  to 
admit  as  membeis  those  entitled  to  become  such.  (De  Costa  and  the  Russia 
Company,  2  Stra.  783.  Rex  v.  March,  2  Burr.  999.  Id.  p.  637.  See  also  id. 
638,  639.    Supra,  ^  35.) 

^  43.  V.  We  have  already  mentioned,  (§  35,)  that  a  mandamus  will  be 
granted  to  restore  wherever  it  would  be  granted  to  admit  a  member  or  officer 
of  a  corporation. 

"  A  mandamus  has  been  granted  to  restore  a  clerk  to  a  butcher's  company, 
(Wkiis^sease,  2  Ld.  Raym.  1004,)  a  clerk  to  a  company  of  masons,  a  treasur- 
er to  the  governors  of  the  new  water  works,  (Rex  v.  Governors  of  Water 
Wsrks,  1  Lev.  123  ;  S.G.  2  Sid.  112;  MiddUton's  ease,  I  Sid.  169,)  a  clerk 
or  sarveyor  of  the  city  woiks,  {Rex  v.  Mayor,  ^c.  of  London,^  T.  R.  182,  n.) 
a  town  derk,  a  common  clerk  of  a  viil,  a  parish  clerk,  a  sexton,  and  a  scav* 
enger.  (1  Vent.  143,  153.  Rex  v.  Slatford,  Comb.  419.  Sty.  458.  Rex  v. 
Ouardianos  ds  Thame  in  Com,  Oxon.  1  Stra.  115.  Rex  v.  Barker  and  ano' 
ther,  3  Bnir.  1267,  per  Lord  Mansfield.  2  Kyd  on  Corp.  320.)  In  England, 
it  baa  been  decided,  that  it  lies  to  restore  the  schoolmaster  of  a  grammar  school 
foonded  by  the  crown,  {Rex  v.  Ballivos  ds  Morpeth,  1  Stra.  58,)  or  the  minis- 
ter of  an  endowed  dissenting  meeting  house  ;  (Rex  v.  Barker  and  another,  3 
Burr.  1265 ;  S.  C.  I  Black.  R.  300,  352 ;  Rex  v.  Joatham,  3  T.  R.  575  ;)  and 
in  onr  own  country,  to  restore  a  trustee  pf  a  private  academic  corporation, 
tbongfa  noemolnments  were  attaobed  to  his  office.  (Fuller  v.  Plaitrfield  Aca^ 
dsmie  School^  6  Conn.  R.  533.)  Here,  too,  the  remedy  has  been  applied  to 
teaCore  a  member  and  trustee  of  a  religious  incorporation,  (Oreen  v.  The  Afri- 
can Methodist  Episcopal  Society,  1  Serg.  &,  Rawle,  (Penn.)  R.  254,)  and  in 
•sveial  cases,  to  restore  the  members  of  private  corporations  for  charitable 
purposes,  (Commonwealth  v.  St.  Patrick  Benevolent  Society,  2  Binn.  (Penn.) 
R.  448 ;  Commonwealth  v.  The  Philanthropic  Society,  5  Binn.  (Penn.)  R.  486 ; 
Commonwealth  v.  The  Penjisylvama  Beneficial  Institution,  2  S.  dt.  R.  (Penn.) 
R.  141,)  illegally  expelled.    If,  however,  the  charter  of  a  society  provides  for 

YOL.  II.  42  ^ 
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ao  oflbncei  directs  the  mode  of  proceedinjr,  and  authoriiei  the  aoeiety  es  coo- 
viction  of  a  member  to  expel  him,  their  jod^^ment  of  expuliioii,  if  the  preceed- 
iag^  are  not  irre^lar,  ie  concliiMye  and  cannot  be  inquired  into  collaterally, 
by  mandamus,  action,  or  any  other  mode.  {Cornmotaoealth  t.  The  Pikt  B«- 
nefieidl  Society,  8  Serg.  6l  Watts  (Penn.)  R  247.) 

"  A  suspension  from  office  warrants  the  grantini;  of  this  writ,  as  weU  as  a  re- 
moval ;  for  a  suspension  is  a  temporary  amotion,  and  otherwise,  it  is  said,  un- 
der pretence  of  repeated  suspensions,  an  officer  might  be  entirely  excluded 
from  the  advantage  of  his  situation.  {Rex  y.  GuUford,  1  Lev.  162.  S.  C.  T. 
Bay.  152.  Rex  ▼.  London,  2  T.  R.  182.  Rex  v.  WkiMabk,  7  East,  355, 
and  n.  Willcock  on  Mnn.  Corp.  379.)  And  the  writ  has  been  granted  to  re- 
store a  member  of  an  nniveruty,  who  has  been  improperly  suspended  of  his 
degrees.  (Rex  v.  Univereity  of  Cambridge,  T.  19,  G.  3.  Dr.  Ewin'o  ca$e, 
2  Sel.  N.  P.  (Wheat's  ed.)  824.)  As  in  case  of  admission,  so  it  wUl  be  grant- 
ed to  restore  a  deputy  on  the  application  of  his  principal,  though  not  on  the 
application  of  the  deputy  himself.  {Rex  v.  Prendent  dee  Marckee,  I  Lev. 
306.)  The  modem  decisions  upon  this  subject  seem  indeed  to  be  made  in  the 
spirit  of  Lord  Mansfield's  rule,  that  wherever  there  is  a  right  and  no  other 
specific  remedy,  this  will  not  be  reftised.  Where  it  appears  from  the  showing 
of  an  officer,  that  he  has  been  justly  though  irregulariy  removed,  {Rex  v.  AX' 
bridge,  Cowp.  523 ;  Rex  v.  Bristol,  Mayor,  1  D.  &  R.  389  ;  S.  C.  5  B.  &  A. 
731 ;  Rex  v.  Bank  of  England,  2  B.  dD  A.  620,)  or  in  case  of  a  financial  offi- 
cer for  life,  or  quamdiu  bene  ee  geeoeritf  who  is  suspended  until  he  has  sub- 
mitted his  accounts  to  the  proper  officer,  and  paid  over  the  balance  due,  that 
he  has  refused  to  do  so,  and  been  guilty  of  contumacy  and  improper  conduct 
towards  those  whose  officer  he  is,  a  mandamus  to  restore,  it  has  been  decided, 
will  not  be  granted.  {Rex  v.  London,  2  T.  R.  182.)  Neither  will  the  writ 
be  granted  to  restore  one  who  has  been  ousted  in  quo  warranto,  or  who  has 
resigned  his  office ;  since  judgment  in  quo  warranto  is  conclusive  against  the 
defendant,  whether  on  the  writ  or  on  the  information ;  and  after  a  resignation 
has  been  accepted,  the  corporator  cannot  resume  his  office.  {Rex  v.  Tidder" 
ley,  1  Sid.  14.  Rex  v.  Campion,  id.)  And  where  A.  was  removed,  and  B. 
elected  in  his  place,  afterwards  A.  restored  by  mandamus,  and  subsequently 
his  office  became  vacant ;  upon  the  application  of  B.  for  a  mandamus  without 
a  new  election,  the  writ  was  refused ;  for  A.  was  a  legal  officer  at  the  time  of 
B.'s  election,  so  that  B.  never  acquired  any  title  to  the  office.  {ShuttUworth 
V.  Lincoln,  2  Bulstr.  122.)  It  is,  however,  no  objection  to  the  granting  of  a 
^landamns  to  restore,  that  another  has  been  elected  to  the  office,  since  the 
amotion  of  the  applicant  In  such  case,  the  court  will  grant  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto  against  the  person  so  elected,  at 
the  same  time  that  they  award  the  mandamus.  {Rex  v.  Bedford  Level,  6 
East,  360.  Shuttleworth  v.  Lincoln,  2  Bulstr.  122.)  A  party,  whose  right  to 
an  office  has  been  established  by  verdict,  cannot  have  a  peremptory  manda- 
mus to  restore  him,  until  he  has  signed  a  judgment  in  the  action.  {NeaU  v. 
Bowles,  1  Har.  6l  Woll.  370."  Angell  and  Ames  on  Priv.  Corpus,  ed.  1846,  p. 
642,  643,  644,  645.    See  also  Howard  v.  Gage,  6  Mass.  R.  462.) 
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$  44.  VI.  A  mandamos  lies  in  certain  cases  to  compel  the  amotion  of  of- 
ficers. 

As  where  corporate  officers  are  required  by  statate  to  take  a  particular  oath, 
under  penalty  of  being  displaced,  this  writ  may  be  directed  to  an  eleemosy- 
nary corporation,  commanding  it  to  remoire  certain  persons  from  their  offices 
for  non-compliance  with  the  statate.  {Rex  v.  St  John*B  College,  Skin.  549. 
3  Salk.  230.  See  also  Angell  and  Ames  on  Priyate  Corporations,  ed.  1846,  p. 
640.)  In  this  case,  says  Mr.  Kyd,  a  quo  warranto  would  not  have  lain,  be- 
canse  the  college  was  an  eleemosynary  foundation  ;  but  it  would  lie  in  case  of 
corporation  officers  who  should  neglect,  &c.,  and  therefore  mandamus  would 
not  be  the  proper  remedy.  (2  Kyd  on  Corpns.  337,  n.  (a.)  Angell  and  Ames, 
nt  supra, 

§  45.  VII.  And  this  writ  lies  in  a  multitude  of  other  instances  to  compel  cor- 
porations and  their  officers  to  do  many  other  acts  which  they  are  bound  to  do, 
either  by  Tirtoe  of  their  official  station,  or  by  the  general  law  of  the  land. 
(See  Angell  and  Ames  on  Priv.  Corpns.  ed.  1846,  p.  646.) 

Thus  the  writ  of  mandamus  lies  to  th»  "  warden  of  a  college,  commanding 
him  to  affix  the  corporation  seal  to-  an  answer  of  the  fellows  to  a  bill  in  chan- 
cery, though  he  disapprove  of  the  answer,  and  it  is  contrary  to  his  own  sepa- 
rate answer  put  in ;  {Re±  ▼.  Windham,  Cowp.  377  ;)  to  the  keepers  of  the 
common  seal  of  an  university,  commanding  them  to  put  it  to  the  instrument 
of  appointment  of  their  high  steward,  pursuant  to  a  grace  passed  in  the  se- 
nate; (Rex  V.  Vice-Chancellor,  ^c.  of  Cambridge,  3  Burr.  1648  ;)  to  a  mas- 
ter of  nn  hospital  possessed  of  the  advowson  of  a  living,  to  compel  him  to 
pat  the  corporate  seal  to  a  presentation  where  the  nomination  has  been  made 
by  a  majority  of  the  body  of  the  master  and  brethren,  the  right  to  nominate 
being  in  each  body ;  {Rex  v.  Kendall,  1  Adol.  &  Ellis,  (N.  S.)  366  ;  S.  C.  41 
Eng.  C.  L.  R.  581 ;)  and  to  the  mayor  of  a  city  corporation,  to  compel  him  to 
pot  the  corporate  seal  to  the  certificate  of  an  officer's  eIectlon,"where,  by  the 
constitntion  of  the  corporation,  the  mayor  is  hound  to  certify  the  election  to 
the  king  for  hts  approbation.  {Rex  v.  York,  4  T.  R.  699,  700 ;  and  see  Strong, 
Petitioner,  ^e.  20  Pick.  (Mass.)  R  484 ;  where  a  mandamus  was  held  to  lie 
to  a  board  of  examiners,  to  compel  them  to  give  a  certificate  of  his  el  Action  to 
a  county  commissioner,  though  another  person,  upon  a  new  election  ordered, 
was  elected  in  his  place,  whom  be  might  be  obliged  to  remove  by  quo  war' 
ranto.)  In  The  Commonwealth  y.  The  Trustees  of  Si,  Mary's  Church,  (6 
Serg.  &  Rawle,  (Penn.)  508,)  which  was  an  application  for  a  mandamus  to 
compel  the  trustees  of  a  religious  corporation  to  affix  the  common  seal  to  cer- 
tain alterations  and  amendments  of  the  charter,  no  objection  was  taken  by  the 
conrt  to  the  form  of  remedy  ;  though,  for  sttbstantial  reasons  of  another  kind, 
the  application  was  rejected.  And  where  the  regulations  of  a  corporation 
rendered  it  necessary  for  the  acquisition  of  the  freedom,  that  the  indentnres  of 
apprenticeship  should  be  enrolled,  a  mandamus  was  granted  to'  compel  the 
proper  officers  to  enroll  them ;  the  applicant  showing  in  his  affidavits  the  ne- 
cessity of  the  enrollment,  and  that  application  had  been  made  in  vain  to  the 
•fficer  to  perform  his  duty.    {Rex  v.  Coopers  of  Newcastle,  7  T.  R.  545.)    So 
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a  corporator  may  have  a  mandamus  to  compel  the  ciutoe  of  corporate  docn- 
menta  to  allow  him  an  inspection,  and  copies  of  them,  at  proper  times  and 
upon  proper  occasions ;  he  showing  clearly  a  right  on  his  part  to  each  inspec- 
tion and  copies,  and  refusal  on  the  part  of  the  cnstos  to  allow  H.  {Rex  v.  New. 
CMtU,  2  Str.  1223.  Rex  v.  Shelley,  3  T.  R.  142.  Rex  v.  Babb,  3  T.  R.  580, 
581.  Rex  V.  Lucas,  10  East,  235.  Edwards  w,  Fescy,  C.  T.  IL  128.  Res 
V.  Tower,  4  M.  &  S.  162.  Rogers  ▼.  Jones,  5  D.  &  R.  484.  Rex  ▼.  TVo- 
vannsoR,  2  Chit  R.  3C6,  n.  Rex  ▼.  Chester,  1  Chit  R.  476,  477.  n.  479. 
When  the  corporator's  application  to  inspect  is  founded  on  his  general  right* 
be  has  a  mandamus ;  bat  when  on  a  suit  pending,  he  has  a  rule.  Ibid,  and 
see  Southampton ▼. Greaves, ST.  R.  592.  Bateman v. PhiUips, 4 Taont  162. 
Willcock  on  Mun.  Corp.  349.)  A  director  of  a  bank  may  also  have  the  writ 
directed  to  the  cashier  who  refuses,  under  a  resolution  of  the  board  of  directors 
to  that  effect,  to  permit  him  to  see  the  discount  book ;  and  in  sneh  ease,  the 
writ  may  also  be  well  directed  to  the  directors  themselves.  {PespU  v.  Tkroop, 
12  Wend.  183.)  In  such  cases,  however,  there  must  be  a  distinct  refusal  on 
the  part  of  those  having  the  control  of  the  books  to  permit  the  corporator  or 
director  to  inspect  them,  he,  it  seeivs,  stating  the  purpose  for  which  he  de- 
manded the  inspection  at  the  time  of  demand.  {Rex  v.  Wilts,  ^  Berks*  Ca» 
nal  Navigation,  3  Adolp.  &  Ellis,  477.  Rex  v.  Trustees  of  North  Leaeh 
and  Whitney  Roads,  5  B.  &  Adolp.  978.)  A  mandamus  lies  also  to  the  late 
msyor  of  the  city  corporation,  to  deliver  the  insignia  of  his  office  to  the  new 
mayor ;  (Rex  v.  Owen,  Comb.  399  ;  Rex  v.  Dublin,  1  Stra.  539 ;  Rex  v.  Ips- 
wich, 2  Ld.  Ray.  1238  ;  Crawford  v.  Powell,  2  Burr.  1016 ;  Rex  v.  Monday, 
Cowp.  539 ;)  to  a  former  town  clerk  ;  {Crawford  v.  Powell,  2  Burr.  1016  ; 
Commonwealth  v.  Atheam,  3  Mass.  R.  285  ;)  or  a  clerk  of  a  company,  {Rex 
V.  Wildman,  2  Str.  879,)  to  deliver  to  his  successor  the  common  seal,  books, 
papers,  and  records  of  the  corporation,  which  belong  to  his  custody  ;  or  to  a 
steward  who  keeps  the  public  books  of  a  corporation,  to  compel  him  to  attend 
with  the  books  at  the  next  corporate  assembly.  {Case  of  the  Borough  of 
Calne  in  Wilts.  2  Stra.  949.)  Indeed,  it  lies  to  any  perKin  who  happens  to 
have  the  books  of  a  corporation  in  his  possession,  and  refuses  to  deliver  them 
up ;  as  to  an  executor,  who  refuses  to  deliver  up  the  books  of  a  borough,  until 
money  expended  by  his  testator  on  account  of  it  should  be  repaid."  {Rex  v. 
Ingram,  1  Blacks.  R.  50.  See  Angell  and  Ames  on  Priv.  Corpus,  ed.  1846, 
p.  646,  647,  648.)  So  also  mandamus  lies  "  to  a  railway  company,  bound  by 
act  of  parliament  to  set  out  their  deviations,  and  make  their  compulsory  pur- 
chases within  stated  periods,  to  do  those  acts  within  the  times  limited,  so  tliat 
they  might  complete  the  line  of  railroad,  which  having  undertaken  they  were 
obliged  by  the  act  to  finish ;  {Reg.  v.  Eastern  Counties  Railway  Co.  2  Perr« 
6l  Dav.  648 ;  and  see  Reg.  v.  Birmingham  Railway  Co.  2  Adolph-  &  Ellis, 
(N.  S.)  47  ;  S.  C.  42  £ng.  C.  L.  R.  566 ;  Reg.  v.  Manchester  4>  Leeds  Railway 
Co.  3  Adolph.  &  Ellis,  (N.  S.)  528  ;  S.  C.  43  Eng.  C.  L.  R.  851 ;)  qnd  to  a 
dock  company  commanding  them  to  repair  the  bank  of  a  new  channel  by  them 
cut  which  was  broken  down  to  the  obstruction  of  navigation.  {Reg.  v.  Brvs- 
tol  Dock  Company,  2  Adolph.  &,  Ellis,  (N.  S )  64;  S.  C.  42  Eng.  C.  L.  R. 
674.)    It  lies  to  compel  a  mayor  to  perform  any  part  of  his  duty,  as  presiding 
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officer,  after  he  haa  been  guilty  of  a  defauU  in  the  performance  of  it.  {RexY,Eo€' 
ret,  C.  T.  H.  261.  Hex  ▼.  Willianu,  2  M.  6l  S.  144.)  It  has  also  been  grant- 
ed to  compel  a  canal  company  to  enter  upon  their  books  the  probate  of  a  will 
of  a  deceased  shareholder,  {Rex  v.  Worcester  Canal  Company,  1  Man.  &.  Ry. 
529,)  to  register  a  conveyance,  {Cooper  y.  Dinitai  Swamp  Co.  2  Murphy,  (N. 
C.)  R.  195,)  though  not  to  compel  them  to  enroll  a  conveyance  of  lands  to 
them  pursuant  to  the  provisions  of  an  act,  after  the  lapse  of  sixty-five  years, 
without  effort  during  that  time  to  compel  them  so  to  do.  {Reg,  v.  Leeds  Ca* 
fMil  Co.  3  Perr.  &.  Dav.  (Q.  B.)  174).  And  where  a  statute  made  it  the  duty 
of  a  turnpike  corporation  to  grant  a  certificate  of  amounts  due  by  them  for  re- 
pairs, &C.,  attealed  in  a  certain  manner,  and  to  transmit  a  duplicate  of  the 
•ame  to  the  state  treasurer,  in  order  that  payment  might  be  made  by  the  state, 
and  deducted  out  of  the  appropriations  made  to  the  corporation  ;  a  mandamus 
was  granted  to  compel  them  to  deliver  to  the  relator,  and  transmit  to  the  trea- 
surer, such  a  certificate."  {Commonwealth  v.  The  President^  Managers  and 
Comptuiy  of  the  Anderson  Ferry,  Waterford  and  N.  Haven  Turnpike  Road,  7 
&  &.  R.  (Penn )  R.  6.  Angell  and  Ames  on  Priv.  Corpus,  ed.  '1846,  p.  649.) 
So  mandamus  lies  **  where  the  act  incorporating  a  dock  oompany  directed,  that 
all  actions  against  the  oompany,  should  be  brought  against  the  treasurer,  or  a 
director  for  the  time  being,  but  that  the  body,  goods,  lands,  &c.  of  such  trea* 
rarer  or  director  should  not  by  reason  thereof  be  made  liable,  and  cross  ac- 
tions between  the  treasurer,  as  such,  and  another  were  referred  to  an  arbitra- 
tor, who  awarded  against  the  treasurer,  it  was  held,  that  mandamus  would 
lie  to  the  treasurer  and  directors  commanding  them  to  pay  the  sums  awarded. 
{Rex  V.  St.  Catherine's  Dock  Co.  4  B.  &  Adolph.  360.  1  Nev.  &  M.  121.) 
And  where  a  railway  company  was  incorporated  by  an  act,  which  provided, 
that  the  pubiio  should  have  the  beneficial  enjoyment  of  the  same,  it  was  held, 
that  mandamus  would  lie,  to  compel  them  to  lay  down,  and  reinstate  the  rail- 
way ;  they  having  torn  up  the  iron  tram  plates  for  several  hundred  yards,  in 
order  to  prevent  the  collieries  of  others  from  coming  in  competition  with  those 
of  several  leading  members  of  the  company."  {Rex  v.  The  Severn  and  Wye 
Railway  Company,  2  B.  &.  A.  646 ;  and  see  Whitemarsh  Township  v.  The 
Philadelphia  Oermantown and  Norristawn  RaUroad,8  Serg.  &,  Watts, (Penn.) 
R.  365 ;  where  it  is  held  that  a  mandamus  may  be  applied  for  in  Pennsylva- 
nia by  the  supervisors  of  a  township  commanding  a  railroad  company  to  make 
a  road  for  public  accommodation,  required  by  their  charter.  Angell  and 
Ames  on  Priv.  Corpns.  ed.  1846,  p.  650.) 

Of  the  proceedings  on  Mandamus, 

i  46.  The  mode  of  proceeding  by  mandamus  was  well  settled  under  the 
common  law,  and,  with  the  other  parts  of  that  venerable  institution,  has  been 
adopted  in  nearly  all  the  States  of  the  Union.  It  has,  however,  been  changed 
in  some  respects  by  legislative  enactment  in  the  various  states,  but,  neverthe- 
less, it  has  been  held,  that  where  the  occasions  upon  which  it  ought  to  issue 
are  not  pointed  out  by  statute,  a  recurrence  to  the  common  law  is  necessary 
to  learn  in  what  cases  the  writ  is  a  proper  remedy ;  {Turner's  ease^  5  Ham- 
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uiond,  542 ;)  and  that  the  proceedings  apon  maodamlis  most,  (except  in  the 
caae  of  an  intenreniog  atatute,)  be  according  to  the  practice  of  that  law 
{Universal  Church  t.  Tnuiees,  6  Hammond,  445.) 

^  47.  The  application  to  the  court  most  be  founded  upon  affidairit,  statlog 
the  right  of  the  party  iajored,  and  the  denial  of  justice.  {Rex  v.  Jathami  3 
Term  R.  575.  1  Gude  Crown  Pr.  181.)  It  has  been  said  that  it  ought  to  be 
entitled  in  the  court  where  the  application  is  made,  as  "  In  the  king's  bench," 
(id.)  but  this  seems  to  be  unnecessary  under  the  practice  in  this  country.  It 
is,  however,  fatal  if  it  be  entitled  in  a  cause,  as  for  example,  "  Sup.  Court,  An- 
drew Roddy  and  Wilson  Wilkinson  ts  Thomas  W.  Hill,"  {The  People  ex  reL 
Roddy  et  al.  ▼.  Tioga  Common  PUae,  1  Wend.  291,)  because  there  is  no  cause 
pending,  and  an  indictment  for  peijury  in  making  such  an  af&daTit  must  fail, 
as  it  could  not  be  shown  that  such  a  cause  existed  in  the  court  in  which  the 
affidavit  was  made.  (Per  Savage,  J.)  This  role,  however,  is  not  to  be  ex- 
tended to  any  entitling  that  is  fairly  descriptive  of  the  proceeding,  and  there- 
fore not  within  its  reason.  Hence  where  an  affidavit  was  entitled,  "  Sup. 
Court :  In  the  matter  of  John  La  Farge  against  the  Jdtiges  of  the  Court  of 
Common  Pleas  of  Jefferson  County,"  it  was  held,  that  it  did  not  fall  within 
the  rule,  and  might  be  read.  {Ex  parte  La  Farge,  6  Co  wen,  61.)  The  body 
of  the  affidavit  should  contain  a  precise  statement  of  all  the  substantial  facta 
upon  which  the  party  relies,  in  such  a  form  that  an  indictment  for  perjury  can 
be  founded  thereon  if  it  be  false.  (See  Rex  y.  Sargent,  5  Term  R.  466, 469.) 
Upon  this  principle,  the  affidavit  should  show  a  d^ault,  {Rex  v.  Borough  of 
St.  Ivee,  BuUer's  N.  P.  tit.  Mandamus  ;  1  Gude  Crow.  Pr.  181,)— that  the  ap- 
plicant has  applied  to  the  defendants  to  do  that  which  he  requires  the  court  to 
command  them  to  perform,  and  their  refusal  or  neglect.  {AmheroVe  ease.  Sir 
T.  Raym.  214.  Rex  v.  Biehop  of  Cheoter,  1  Term  R.  403.  Rex  v.  Bishop 
of  Ely,  2  id.  331.  Rex  r.Jothmm,  3  id.  577.  3  Steph.  N.  P.  231&)  It  most 
also  show,  that  the  applicant  has  complied  with  all  the  forms  necessary  to 
constitute  his  right,  (id. ;  Bull.  N.  P.  201,)  and  entitle  him  to  the  relief  he 
prays.  {Rex  v.  Bishop  of  Oxfordshire,  7  East,  345.)  Accordingjy,  in  an  af- 
fidavit  for  a  mandamus  to  compel  a  corporation  to  pay  a  poor  rate,  it  must  ap- 
pear that  they  had  no  dittrainable  goods.  {Rex  v.  Margate,  3  Bam.  6l  Aid. 
220.  S.  C.  2  Chitt.  R.  250.)  So  in  an  affidavit  in  support  of  a  motion  for  this 
writ  to  justices  to  appoint  overseers,  it  must  be  sworn  that  the  district  is,  or  at 
least  that  it  is  reputed  to  be,  a  village  or  parish.  {Rex  v.  Bedfordshire,  Cal- 
decott,  157.  Anon.  Lofft,  618.  Rex  v*  Bridgewater,  Cowp.  139.  See  also 
Bex  V.  Wiltshire,  1  Wilson,  138.)  In  an  affidavit  intended  to  found  a  man- 
damus to  compel  admission  or  restoration  to  an  office,  thq  nature  of  the  office, 
its  duties,  and  other  facts  necessary  to  show  that  it  u  of  a  public  nature, 
should  be  set  forth.  (1  Chit  Gen.  Pr.  808.)  And  where  it  is  by  charter,  the 
substance  as  applicable  should  be  stated,  and  an  authenticated  copy  must*  bo 
produced  at  the  time  of  making  the  motion.  (Bull.  N.  P.  200.  Selwyn's  N. 
P.  Mandamus,  1076.)  The  election  and  other  circumstances  under  wliich  the 
applicant  claimed,  and  still  claims  to  be  admitted,  most  be  very  distinctly  and 
positively  stated,  and  shown  to  have  been  according  to  the  charter  or  prescrip- 
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tiooy  Bod  this  not  accordiDg  to  hearsay  or  more  belief.  (Bull.  N.  P.  200.  Selw. 
N.  P.  1077.)  So  ia  an  affidavit  to  obtain  a  rale  to  show  cause  why  a  nianda- 
mus  should  not  issue  to  a  court  of  common  pleas  to  restore  an  attorney,  it 
should  be  stated  that  the  court  had  improperly  removed  him  ;  (In  the  matter 
of  Oephard,  1  Johns.  Cas.  134 ;)  and  this  should  be  stated  not  as  a  conelunon 
of  the  deponent,  but  iht  facte  themselves  made  apparent  to  the  coUrt  (Rex 
V.  Sargent,  ut  eupra.)  «  The  affidavit/'  says  Mr.  Chitty,  (I  Gen.  Prac.  808, 
809,)  *'  should  also  anticipate  and  answer  every  possible  objection  or  argu- 
ment in  fact  which^  it  may  be  expected  will  be  urged  against  the  claim,  * 
*  *  and  where-  any  strong  evidence  is  expected,  any  disputable  or 
material  facts  should  be  corroborated  by  one  or  more  respectable  and  experi- 
enced individuals."  But  although  the  affidavits  of  the  applicant  may  be  in- 
sufficient in  themselves,  in  consequence  of  an  omisBipn  to  state  a  material  fact, 
yet  if  the  defendant  by  his  affidavits  supplies  the  deficiency,  the  court  will 
grant  a  mandamus.    (Rex  v.  Hein,  3  Term  R.  596.    3  Steph.  N.  P.  3319.) 

i  48.  The  necessary  affidavits  having  been  prepared,  the  next  step  is  to 
make  an  application  to  the  court  at  the  time  and  in  the  manner  prescribed  by 
its  rules.  The  application  is  either  ex  parte  or  upon  notice  to  the  defendant. 
In  some  cases  the  latter  is  required  in  the  first  instance,  as,  for  example,  in  that 
class  which  sre  termed  street  cases  in  the  state  of  New  York.  (Ex  parte  A/- 
ftony  Water  Works  Co,  v.  Albany  Mayor's  Court,  12  Wend.  292.)  If,  how- 
ever, the  application  be  ex  parte,  the  court  will  not  act  on  it  until  due  notice 
has  been  given,  for  without  such  notice  a  mandamos  can  never  be  granted. 
(Angell  and  Ames  on  Corpus.  3d  ed.  p.  658.  Anon.  2  Halst.  192.  Brosins  v. 
Renter,  1  Har.  6l  J.  480.)  Again,  the  application  is  either  that  a  peremptory 
mandamus  issue  at  once,  or  for  a  rule  that  the  defendant  show  cause  by  a 
certain  day  therem  named,  why  the  particular  act  sought  to  be  commanded 
should  not  be  performed,  or  that  a  mandamus  issue.  The  former  will  only  be 
heard  upon  due  notice,  accompanied  by  copies  of  the  papers  on  which  the  mo- 
tion is  intended  to  be  founded  ;  the  latter  will  be  heard  ex  parte,  and  granted 
if  the  papers  present  a  reasonable  case.  The  application  for  a  rule  fim'  is, 
however,  the  usual  mode  of  proceeding.  (10  Wend.  30.)  Indeed,  in  Virgi- 
nia and  Ohio,  it  is  said  that  such  a  mle  must  be  the  first  process ;  (Turner's 
ease,  5  Hammond,  42 ;  Dinwiddie  Justices  v.  Chesterfield  Justices,  5  Gall, 
556 ;)  and  in  New  York,  it  has  been  decided  that  a  peremptory  mandamus  to 
a  court  of  common  pleas  will  not  be  granted  in  the  first  instance,  but  the  party 
must  obtain  a  rule  to  show  cause  why  it  should  not  issue.  (The  People  v. 
•  Judges  of  Cayuga,  2  Johns.  Gas.  68.  The  People  v.  Judges  of  Washington, 
1  Gaines*  R.  511.)  Where  a  rule  nisi  has  been  obtained,  if  no  sufficient  cause 
be  shown,  the  defendant  wUI  either  submit,  or  a  mandamus  will  issue  to  ex- 
act a  return,  showing  that  the  required  act  has  been  performed,  or  some  ade- 
quate excuse  for  its  non-performance.  (1  Chit  Gen.  Prac.  809.  See  Rex  v. 
Jones,  Stra.  704.    3  Steph.  N.  P.  2319.    See  infra,  §  69.) 

i  49.  Let  us  now  examine  the  form  of  the  writ,  which,  as  we  have  before 
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aeen,  requires  a  rttorn,  or,  u  it  is  commonly  called,  the  altematiye  manda- 
mos.    And 

I.  Aa  to  the  joinder  of  perrons  suing  oat  such  writ,  it  may  be  generally 
stated  that  the  same  mandamus  cannot  be  made  to  enforce  the  separate  rights 
of  several  indiTidnals  ;  and,  therefore,  the  court  will  reftise  one  mandamus  to 
restore  a  number  of  persons,  the  amotion  of  one  not  being  the  amotion  of  ano- 
ther, one  having,  perhaps,  been  removed  for  one  fanlt,  and  one  for  another, 
which  would  make  it  impraeiicable  for  the  court  to  grant  a  joint  restitution  to 
them.  (Bac.  Ab.  Mandamus,  B  )  The  case  of  The  King  v.  Lord  Jtfirafa- 
eute  and  other8,{l  Wm.  Blackstone,  60 ;  S.  C.  I  Wils.  383 ;  Bull.  N.  P.  200 ;) 
has  been  supposed  inconsistent  with  this  doctrine,  because  it  was  moved  for 
five  persons,  but  the  answer  made  by  the  counsel  who  argued  in  support  of  the 
rule  seems  to  be  conclusive,  and  to  take  the  case  out  of  the  principle  before 
stated,  namely,  that  the  '*  grievance  in  the  ease  was  one  and  the  same  to  all,'* 
and  in  this  respect,  it  is  distinguished  from  the  Andover  case,  (Salk.  433,) 
in  which  the  general  rule  was  maintained  as  it  has  been  stated.  (See  3  Salk. 
436,  pi.  19.  Comb.  307.  5  Mod.  10.  See  also  1  Gnde  Cr.  Pr.  189  ;  also  id. 
204.  See,  however,  as  to  the  johider  of  churchwardens,  Regina  v.  Twittyt 
Holt,  434.) 

i  50.  II.  To  whom  directed  :  1.  The  writ  must  be  directed  to  him  who  by 
law  is  obliged  to  execute  it,  or  to  do  the  thiog  required.  (Bac.  Abr.  Manda- 
mus, F.)  Upon  this  principle,  it  has  been  decided  that  where  the  mandamus 
was  directed  to  the  mayor,  aldermen  and  commonalty  of  Ripon,  and  they  re- 
turned that  they  were  incorporated  by  the  name  of  the  mayor,  burgtuta  and 
commonalty  of  Ripon,  the  court  held  the  writ  bad,  because  directed  to  the 
corporation  by  a  wrong  name.  {Rtx  v.  Mayor,  ^e,  of  Ripon,  3  Salk.  443.) 
And  where  a  mandamus,  to  admit  a  person  to  the  office  of  town  clerk,  was 
directed  to  the  mayor  and  aldermen  of  Hereford,  and  in  fact  the  mayor  only 
was  to  admit,  the  writ  was  quashed.  {Rex  v.  Mayor,  ^.  of  Abingdon,  3 
Salk.  699.  Reg,  v.  Mayor,  ^e.  of  Hereford,  id.  701.  Rex  v.  Smith,  3  Maul. 
&S.598.  Bac.  Abr.  Mandamus,  F.)  In  New  Jersey,  it  has  been  decided  that 
one  and  the  same  writ  of  mandamus  cannot  be  directed  to  the  township  com* 
mittees  of  two  several  townships,  to  compel  them  to  proceed  to  do  their  duty 
in  a  matter  of  road.  ( The  State  v.  Township  CommitUee,  5  Halst  393.)  A 
mandamus,  however,  may  be  dbected  to  a  whole  corporation,  though  part 
only  are  to  do  the  act ;  (1  Roll.  R.  409  ;  1  Ld.  Raym.  560  ;  Holt's  Rep.  431 ;) 
but  if  it  be  directed  to  a  part  only,  it  must  be  directed  to  that  part  which  is  to 
do  the  act  sought  to  be  commanded.  {Reg.  v.  Mayor,  4^.  of  Uerrford,  ut 
9up,  1  Gude  Cr.  Pr.  196,  197.)  And  where  the  power  of  amotion  was  in  the 
mayor,  aldermen  and  others  of  the  common  council,  the  mayor  and  aldermen 
being  part  of  the  common  council,  and  the  writ  was  directed  to  the  mayor, 
aldermen  and  common  council,  it  was  moved  to  quash  it  for  this  direction,  be- 
cause  it  seemed  to  infer  that  the  mayor  and  aldermen  were  no  part  of  the 
common  council:  the  court  said, "  here  is  nobody  in  this  direction  who  must  not 
join  in  the  act ;  this  is  only  repeating  the  several  constituent  parts  of  the  cor- 
poration ;  and  the  mentioning  the  entire  common  council  after  the  mayor  and 
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corporation,  is  but  a  repetition  quoad  the  mayor  and  aldermen."  (Pee 8  ▼. 
Mayor,  ^e.  o/  Leeds,  1  Stra.  640.)  Where  a  mandamus  was  sued  ont  to  oom- 
miMioners  of  hijrhways,  it  was  held,  that  it  need  not  be  directed  to  them  by 
their  hidiTidaal  names  in  the  first  instance,  it  being  only  in  case  of  disobedi- 
eaoe  to  the  writ  that  they  were  liable  to  be  proceeded  a^rainst  personally. 
(Peoi^  y.  Champion,  16  Johns.  R.  61.) 

^  51.  2.  And  where  the  writ  is  directed  to  a  corporation  or  select  body,  it 
most  not  only  be  directed  to  them  in  their  proper  name,  but  also  in  their  pro- 
per capacity,  and  the  application  for  it  mast  state  plainly  in  what  capacity  it 
is  intended  that  the  writ  should  be  directed  to  them.  (Bac.  Ab.  MandamuSj 
F.  PapUion  and  DuboU,  Skin.  64.  Rex  ▼.  Weetlove,  3  Barn.  &  Cresw.  685. 
S.  C.  5  Dowl.  &  Ryl.  599.)  Thus  the  direction  of  a  writ  to  the  members  of 
a  *'  town  council  should  be  by  their  corporate  name,  for  that  is  their  legal  de- 
scription 08  long  as  they  continue  to  have  a  corporate  existence.  (Rex  v. 
Smiths  2  M.  &  S.  598.  See  Rex  v.  Mayor  of  Abingdon,  1  Ld.  Raym.  559. 
Rex  T.  Mayor  of  Hereford,  2  Salk.  701.  Bull.  N.  P.  204,  (a.)  Regina  y. 
Mayor  of  Oloueeoter,  Holt,  451.  Peea  v.  Mayor  of  Leeds,  Str.  640.)  If, 
however,  a  mandamus  were  directed  to  the  members  of  a  corporation,  instead 
of  the  corporation  by  its  corporate  name,  the  objection  would  be  valueless,  if 
not  taken  in  linUne  on  a  motion  to  quash.  It  could  not  prevail  after  the  re- 
turn. iFuUer  v.  The  Plainfield  Academic  School,  6  Conn.  532.  See  Regi- 
na V.  Baiiife  of  Ipswich,  2  Salk.  434.) 

3.  Nor  will  this  writ  be  directed  to  one  who  has  not  the  power  to  execute 
it    estate  V.  Dunn,  Minor,  46.) 

If  the  writ  be  wrongfully  directed,  such  misdirection  may  be  specially  re- 
tained, (Regina  v.  Bailiffs  of  Ipswich,  2  Salk.  434,)  and  the  court  will  grant 
a  supersedeas  quia  improvide  emanavit,  {Rex  v.  Corporation  of  Wigan,  2 
Borr.  782.  See  further,  on  the  subject  of  direction.  Queen  v.  Mayor  of  Derby, 
2  Saik.  436 ;)  or  it  may  be  superseded  on  motion.  {Rex  v.  Norwich,  I  Stra. 
55.  Rex  Y.  Hereford,  2  Salk.  701.  Rex  v.  Abingdon,  1  Ld.  Raym.  560. 
Rsx  ▼.  Smith,  2  M.  &  S.  598.) 

^  52.  III.  Of  the  body  of  the  writ  The  writ  should  contain  all  those  facts 
which  are  necessary  to  show  that  the  party  applying  for  it  is  entitled  to  the 
relief  prayed  for.  (Rex  v.  Justices  of  West  Riding,  j^.  7  Term  R.  52. 
Rex  v.  Bishop  of  Oxford,  7  East,  345.)  The  Uile  of  the  relator  to  the  relief 
sought  must  be  clearly  and  distinctly  stated  in  the  alternative  mandamus,  so 
that  the  facts  alleged  may  be  admitted  or  traversed ;  it  is  not  enough  to  refer 
in  the  writ  to  the  affidavits  and  other  papers  on  file,  in  which  the  order  for  the 
mandamus  was  made  ;  though  such  reference  is  allowable  to  show  the  amount 
of  a  sum  of  money  claimed,  but  not  the  right  of  the  relator  thereto.  Therefore, 
where  an  alternative  mandamus  was  directed  to  the  canal  commissioners,  di- 
recting them  to  pay  the  president,  Slc,  of  the  commercial  bank  of  Albany  cer- 
tain moneys  '*  according  to  the  order  and  certificate  of  the  canal  board  and 
assignment  to  the  bank  mentioned  in  the  uffidavits  on  file  in  our  supreme 
court  of  judicature,  or  signify  to  us  the  cause  to  the  contrary  thereof,**  dec., 
it  was  held,  that  it  was  bad,  and  that  the  reference  to  the  affidavits,  dec. 
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did  not  help  it  (Commercial  Bank  of  Albany  y.  Canal  ComnUanonefo,  19 
Wend.  25,  32.)  The  writ  sboald  also  set  out  the  doty  to  be  perforroed,  but  m 
'*  n»  precise  fonn  is  necessary  in  a  nandarans/'  (Per  Lee,  C.  J.  in  Rex  v. 
Mayor  of  Nottingham,  Sayer,  37,)  it  need  not  be  particularly  sUted  by  what 
autbority  this  duty  existo.  (Rcm  ▼.  Ward,  Str.  897.  Rex  v.  Bettfoworik,  id. 
857.  Rex  v.  Nottingham,  Sayre.  37.  PeaVa  cat,  6  Mod.  310.  Rex  v. 
Whiokin,  Andr.  1.  Anon.  2  Mod.  316.  Bull.  N.  P.  204.  (a.)  Rex  v.  Mar. 
gate  Pier  Company,  3  B.  &,  A.  223.  2  Chitl.  256.  3  Steph.  N.  P.  2321.) 
Tbns,  a  mandamus  to  elect,  and  afterwards  to  swear  the  elected  into  office, 
may  be  included  m  one  writ  (Rex  v.  Mayor  of  Abingdon,  1  Ld.  Raym.  553.) 
A  mandamus  to  choose  and  swear  a  mayor  is  taken  reddendo  singula  atngU" 
lit.  (Rex  V.  Mayor  of  Tregony,  8  Mod.  11.)  In  eases  of  admission,  the  title 
of  the  person  claiminfr  lo  be  admitted  should  be  suggested  m  the  writ,  (Peafa 
case,  6  Mod.  310,)  and  the  nature  of  the  office ;  (Rex  ▼.  Ward,  Str.  895.)  Te 
admit  a  freeman,  the  writ  should  be  ad  privilegium,  not  ad  locum  et  oficiumt 
(Rex  ▼.  Morris,  1  Ld.  Raym.  338.)  But  it  is  not  requisite  to  aTer,  that  it  is 
the  person's  doty  to  whom  the  writ  is  directed  to  admit  or  swear  the  applicani 
into  office.  (Rex  y.  Ward,  Str.  895)  In  commanding  a  person  to  undertake 
an  office,  it  is  sufficient  to  show  the  general  liability  of  the  defendant  to  serve, 
and  to  allege  that  he  was  elected,  and  without  reasonable  cause  refused  to  un- 
dertake it ;  but  it  is  unnecessary  to  aver,  that  be  was  able  and  fit  to  senre. 
(Rex  7.  Merchant  Tailors*  Company,  2  Lev.  200.  Willcock  on  Corporatione, 
394.  1  Stephens'  Corporation  Acts,  2d  ed.  467.)  If  the  production  of  records 
be  the  object  of  the  writ,  they  need  not  be  specifically  described ;  a  general 
description  is  sufficient  In  the  Nottingham  case,  (Rex  y.  Nottingham,  1  Sid. 
31,)  the  writ  was  to  deliver  "  evidentias,"  ("  et  auter  chases quenx  fueront  ex^ 
press  per  general  parolU:*)  (3  Steph.  N.  P.  2321,  2322.)  Where  the  plain>- 
tiff,  in  a  writ  of  mandamus,  averred  that  the  corporation  was  established  by 
the  name  of  trustees,  &c. ;  that  the  plainliff  was  one  of  the  trustees,  duly 
elected,  and  enjoyed  the  rights  and  privileges  belonging  to  him  as  trustee)  and 
that  he  continued  to  hold  and  exercise  his  said  office  until  he  was  removed 
therefrom — it  was  held,  that  the  office  of  trustee,  its  tenure  and  dsration, 
and  the  privileges  appertaining  themto,  were  sufficiently  alleged.  (Fuller  v. 
Plainfield  Academic  School,  6  Conn.  532.)  Where  the  plaintiffs,  in  a  writ  of 
mandamus,  averred  that,  in  October,  1825,  there  was,  and  for  more  than 
thirty  years  antecedent  thereto,  there  had  been  a  eorporution  established  by 
the  legislature  of  the  stnte,  this  was  held  a  sufficient  averment  of  ili»  existence 
on  the  14th  of  February,  162G.  (Ibid.)  An  alternative  mandamus  to  a  court 
of  common  pleas,  commanding  them  to  seal  a  bill  of  exceptions,  need  not  set 
forth  the  bill ;  and  it  may  be  served  by  copy,  at  the  same  time  showing  the 
original.     ( The  People  v.  Judges  of  Westchester,  4  Cowen,  73.) 

As  to  the  teste  and  time  of  return  :  these  depend  so  much  upon  merely  local 
rules,  that  it  is  hardly  thought  necessary  to  refer  to  them. 

§  53.  If  there  be  any  irregularity  id  the  writ,  it  may  be  amended  at  any  time 
before  it  is  returnable.  (Bac.  Ab.  Mandamus,  B.  Regina  v.  Clithero,  6  Mod. 
133.    Rex  V.  Lyme  Regis,  Doug.  135.)    But  the  court  will  not  amend  it  after 
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•a  return,  particularly  if  that  return  has  been  travexsed.  {Rex  v.  Mayors  ^e, 
•/  Stafford^  4  Term  R.  669)  Under  the  English  practice,  the  amendment  is 
made  by  a  judg^e's  order.  {Rex  y.  Fret  BurgesBes,  cited  1  Gade  Crow.  Prac 
193.  See  also  3  Steph.  N.  P.  2325.)  It  has  also  been  held,  that  if  there  be 
a  mistake,  the  prosecutor  may  quash  his  maudamus,  and  have  a  new  one  be- 
fore it  is  returned.  {HortenaiVt  cat,  Mio.  18  Geo.  III.  1  Gnde.  Crow. 
Prac.  191.) 

4  54.  We  win  now  consider  upon  whom,  and  in  what  manner  service  of 
the  alternative  mandamus  is  to  be  made.  Under  the  English  practice,  the 
original  writ  and  copies  must  be  served  personally  upon  the  party  or  parties  to 
whom  such  writ  is  directed  ;  and  in  the  event  of  its  being  necessary  to  serve 
several  peisons  with  copies  of  the  writ,  the  original  writ  must  be  shown  to 
every  one  personally  when  the  copies  are  served,  and  the  original  writ  after- 
wards served  personally  upon  the  principal  person  mentioned  therein,  it  being 
expressly  stated  in  the  original  writ  that  it  must  be  returned  to  the  court,  and 
therefore  it  must  be  personally  served  upon  one  of  the  persons  required  to  obey 
it,  that  it  may  be  so  returned ;  and  yen  can  only  proceed  against  such  of  the 
parties  for  a  contempt  in  not  returning  the  writ,  who  have  either  been  served 
with  the  original  writ  itself,  or  «  copy  of  the  original  writ,  the  writ  itnelf  being 
shown.  (1  Gude  Cr.  Prac  183.  Rex  v.  Mayor  of  Exeter,  12  Mod.  251.  3 
Steph.  N.  P.  2325.)  Under  this  rule,  the  delivery  of  a  mandamus  directed  to 
a  county  court  to  such  of  the  judges  as  were  sitting  in  open  court,  {Smith  v. 
Dyer,  1  Call,  562,)  and  the  delivery  of  a  copy  of  the  alternative  writ,  at  the 
same  time  showing  the  original,  {The  People  v.  The  Judgee  of  Weetehester, 
4  Cowen,  73,)  in  vacation,  (id. ;  The  People  v.  Herkimer  Common  Pleas,  7 
Wend.  536,)  have  been  held  good  service.  (See  also  Rex  v.  Corporation  of 
Trvro,  cited  1  Gude  Cr.  Prac.  192.) 

f  55.  After  service  of  the  altemative  writ,  the  defendant  may  move  to  quash 
or  supersede  the  same.  (See  The  People  v.  Judgee  of  Weetchester,  4  Coweu, 
73.)  Objections,  however,  which  are  merely  technical,  and  do  not  go  to  the 
substance  of  the  relief  sought,  ought  to  be  urged  before  a  return  is  made ; 
{FuUer  v.  Plainfield  Academic  School,  6  Conn.  532 ;  see  also  The  King  v. 
Mayor,  ^.  of  Ripon,  2  SalV.  433,  pi.  12 ;  Ld.  Raym.  563  ;  vide  Carthew,  500, 
501 ;)  %ut  it  is  otherwise  with  those  of  a  more  solid  charaeter,  which  may  be 
tricen  at  any  time  before  the  issuing  of  a  peremptory  mandamus.  Thus,  where 
the  writ  was  directed  to  a  corporation,  commanding  them  to  pay  a  poors'  rate, 
but  omitted  to  state  that  the  defendants  hud  no  effects  upon  which  a  distress 
could  be  levied,  it  was  held  to  be  a  fatal  omission.  {Rex  v.  Margate  Pier 
Company,  3  B.  &  A.  220.  Taverner'e  caee.  Sir  T.  Raym.  446.  Towneend*e 
caee,  id.  69.  I  Lev.  91.)  So,  likewise,  where  it  was  sagjrested  on  the  face 
of  the  writ,  directed  to  an  inferior  officer  of  a  college,  that  such  college  was 
subject  to  the  power  of  a  '*  visitor,"  the  writ  will  be  quashed,  it  being  bad  on 
its  face,  because  such  a  jurisdiction  is  but  ^  forum  domeetieum,  and  not  taken 
notice  of  by  the  common  law,  and  is  a  jurisdiction  which  purely  belongs  to  the 
visitor.     {Dr,  Walker" t  caee,  C.  T.  A,  212.     Rex  v.  Whaley,  7  Mod.  308, 309.) 
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'*  In  the  caso  of  Tht  King  v.  The  Mayor  of  York^  (5  Term  R.  74,}  Lord  Ken- 
yon  and  Justice  BuHer  said  it  was  too  late  to  take  any  objection  to  the  writ, 
after  a  retora  thereto.  Bat  in  this  they  were  clearly  wrong,  if  they  intended 
to  apply  their  remarks  to  defects  of  substance.  All  the  authorities,  both  be- 
fore and  since  that  decision,  show  that  any  defect  in  substance  in  the  writ,  as 
a  want  of  sufficient  title  in  the  relator  to  the  relief  sought,  may  be  taken  ad- 
vantage of  at  any  time  before  the  peremptory  mandamus  is  awarded.  In  the 
ease  of  The  King  ▼.  The  City  of  Chester,  (Holt's  R.  438,)  the  court  consi- 
dered the  return  insufficient  and  contradictory  ;  but  they  quashed  the  writ  be- 
cause that  was  bad  also.  In  Rex  v.  The  College  of  Phyatcianot  (5  Burr.  Rep. 
2740,)  after  a  return  had  been  made  to  the  writ,  the  mandamus  was  quashed 
because  the  foundation  of  the  relator's  claim,  or  prirate  statute,  was  not  suf- 
ficiently set  forth  therein.  The  relators  in  that  case  afterwards  applied  for 
and  obtained  another  writ,  in  which  the  foundation  of  their  claim  was  stated 
Jm  exteneOf  and  upon  a  return  to  this  last  writ  the  case  was  finally  decided 
So  in  the  recent  case  of  The  King  t.  The  Margate  Pier  Company^  (3  Bam. 
&»  Aid.  221,)  the  counsel  for  the  relator  admitted  that  the  relator's  title  was 
not  set  out  with  sufficient  certainty  in  the  writ,  but  as  a  return  thereto  had 
been  made,  he  insisted  that  the  objection  came  too  late.  He  relied  also  upon 
the  authority  of  The  King  ▼.  The  Mayor  of  York,  to  sustain  that  position^ 
But  Abbott,  Ch.  J.  decided  it  was  not  too  late  to  take  an  objection  to  the  writ ; 
that  if  the  material  facts  on  which  the  relator  founded  his  claim  were  not 
stated  in  the  writ,  it  would  deprive  the  defendant  of  the  power  of  traversing 
them  ;  for  the  defendauts  were  only  to  answer  what  was  alleged  in  the  writ.*' 
(Per  Walworth,  Chancellor,  in  Commercial  Bank  of  Albany  v.  Canal  Com-- 
miesionere,  10  Wend.  25,  31,  32.  See  also  Rex  v.  Brietol  Dock  Company,  6 
Bam.  &  Cresw.  189.) 

The  motion  is  founded  upon  some  error  or  defect,  as  for  instance,  misdirection ; 
{Rex  V.  Mayor f  j'C  of  Norwich,  1  Str.  55  ;  Rex  v.  Mayor,  ^c,  of  Abingdon, 
2  Salk.  699  ;  Reg.  v.  Mayor,  ^-c.  of  Hereford,  id.  701 ;  see  Rex  v.  Smith,  2 
Mauie  &.  Selw.  598  ;  Peee  v.  Mayor,  ^c.  of  Leeds,  1  Strange,  640  ;  Bac  Ahr. 
Mandamus,  F. ;)  or  a  misjoinder  of  interests  in  bringing  the  writ ;  (Bac.  Ahr. 
Mandamus,  B. ;  2  Salk.  436,  pi.  19  ;  Comb.  307 ;  S.  C.  5  Mod.  U  ;  S.  C.  2 
Salk.  433,  S.  P. ;  see  also  Rex  v.  Mayor  of  Kingeton-upon-HuU,  1  Str.  578,  8 
Modern,  209  ;  Rex  v.  Wildman,  2  Strange,  893  ;)  or  some  defect  that  renders 
the  writ/e/o  de  ee ;  {King  v.  Dr,  Walker,  Ca.  temp.  Hard.  212 ;  Bac  Abr. 
Mandamus,  B. ;)  or  when  the  writ  has  been  sued  out  in  violation  of  the  inten- 
tion of  the  court :  thus,  where  a  rule  has  been  obtained  for  a  mandamus  to 
issue,  and  the  mandamus  is  taken  out  in  other  terms  than  is  warranted  by 
the  rule,  and  differing  not  merely  by  adding  things  incidental  to  a  mandamus, 
but  materially  enlarging  the  terms,  the  court  will  quash  the  writ.  {Rex  v. 
Water  Eaton,  2  Smith,  54.  And  see  Rex  v.  Tucker,  3  B.  &  C.  345.)  In 
Bacon's  Abridgment,  (Mandamus,  B.)  it  is  said  that  **  the  writ  cannot  be  su- 
perseded after  the  return  is  out,  neither  can  the  party  move  to  quash  it  before 
a  return  made  and  filed.'*  To  superBede  or  quash  the  writ,  a  notice  of  motion 
must  always  be  given.  {Anon,  I  Wils.  30.  3  Steph.  N.  P.  2324.)  That  the 
mction  to  quash  may  be  made  by  the  prosecutor  before  a  return,  see  supra,  i  53. 
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^  56.  If  no  retorn  be  made,  the  coDit  will  grwat  an  attachment  againt  the 
penoiw  to  whom  the  mandamas  was  directed  ;  with  this  difiereocoi  however 
that  where  a  mandamus  is  directed  to  a  corporation  to  do  a  corporate  act  and 
DO  return  is  made,  the  attachment  is  granted  only  against  thoee  particular 
penons  who  refuse  to  pay  obedience  to  the  mandamus ;  bot  where  it  is  direct- 
ed to  several  persons  in  their  natural  capacity,  the  attachment  for  disobedi- 
ence most  issue  against  all,  though  when  they  are  before  the  court  the  pun* 
isbment  will  be  proportioned  to  their  ofience.     (Rex  ▼.  Churchwardent  and 
Oveneers  of  Salop,  Hil.  8  Geo.  II.      Boiler's  Nisi  Prios,  201.     1  Gode  Cr. 
Prac.  189.    Mayor  of  Coventry's  eaee,  2  Salk.  429.)     If  a  mandamus  be  di- 
rected to  a  "  town  council,"  and  they  adjourn  the  corporate  assembly  in  or- 
der to  prevent  the  return  being  made,  the  members  will  be  punishable  for 
contempt    {Regina  v.  Sir  OUbert  Heathcote,  10  Mod.  56.)     If  an  attach* 
ment  issues  for  not  returning  a  mandamus,  and  the  sheriff,  who  is  to  serve  the 
process,  takes  bail  thereupon,  this  is  a  misdemeanor  for  which  au  aUach- 
ment  will  be  granted  against  him ;  for  these  are  not  like  attachments  in  chan- 
cery, for  want  of  an  answer,  which  are  only  as  attachments  of  process,  but 
are  writs  on  contempt,  in  nature  of  ezeeotions,  and  so  not  bailable  by  the  she- 
riC     {The  King  v.  Baskerville,  Shtriff  of  Shropshire,  Mich.  9  Geo.  II.* 

4  57.  The  writ  is  to  be  returned  by  him  to  whom  it  b  directed  ;  and  if  any 
other  return  it  in  bis  name,  without  his  privity  and  consent,  an  action  on  the 
case  lies  against  him :  also,  it  is  nn  ofience  for  which  the  court  will  grant  an 
atUchmentt  (Skin.  368,  pi.  15.  Carth.  500.  Comb.  422.  2  Show.  504, 
pL  465.  Bac  Abr.  Ut.  Mandamus,  6.  See  also  2  R.  Stat,  of  N.  Y.  2d  ed.  p. 
486,  ^  54.)  An  ex-corporate  ofBeer  cannot  make  the  return,  unless  the  elec- 
tion of  his  successor  be  void,  because,  when  corporate  officers  have  sworn  in 
soceessois  who  have  not  been  legally  choeen,  they  notwithstanding  continue 


•  By  the  Revised  Statutes  of  the  State  of  New  York,  (vol.  2.  2d  ed.  p.  486, 
§  54,)  it  is  provided  that  *'  whenever  any  writ  of  mandamus  shall  issue  out  of 
the  supreme  court,  the  person,  body,  or  tribunal,  to  whom  the  same  shall  bo 
directed  and  delivered,  shall  make  return  to  the  first  writ  of  mandamus ;  and 
for  a  neglect  so  to  do,  shall  be  proceeded  against  as  provided  in  the  thirteenth 
title  of  the  eighth  chapter  of  this  act."  The  mode  of  proceeding  referred  to 
(see  2  Rev.  Stat.  2d  ed.  p.  440-446,)  is  by  attachment  under  the  statutory  pro- 
visions, concerning  proceedings  as  for  contempts  to  enforce  civil  remedies,  and 
to  protect  the  rights  of  parties  in  civil  actions. 

By  §  59  of  the  statute  first  referred  to.  it  is  provided  that  "  the  supreme 
court,  or  any  justice  thereof,  shall  have  the  same  power  to  enlarge  the  time 
for  making  a  return  and  {heading  thereto,  and  filing  any  subsequent  pleading, 
as  in  personal  actions." 

t  Therefore,  if  a  mandamus  be  directed  to  the  mayor,  &c.,  and  the  mayor, 
who  is  the  most  principal  and  proper  person,  return  and  bring  in  the  writ,  the 
court,  upon  affidavits,  will  not  examine  whether  there  was  the  sense  of  the 
majority,  but  will  receive  it,  and  leave  the  parlies  to  punish  the  mayor  for  the 
miademeanor,  if  he  be  guilty ;  but  a  peremptory  mandamus  will  be  granted  if 
the  return  be  falsified.  {The  King  v.  Mayor,  j-c.  of  Abingdon^  Carth.  499. 
S.  C.  1  lid.  Rayih.  559.  S.  C.  2  Salk.  pi.  9  ;  and  leave  granted  by  the  court 
to  file  an  Information  against  the  mayor.    Bac.  Ahr.  tit  Mandamus,  G.) 
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corporate  officers,  and  therefore  ought  as  each  to  make  a  retarn  to  the  writ. 
{Region  v.  Town  of  Clithroef  6  Mod.  133.)  A  retarn  is  good,  though  there 
be  neither  the  hand  of  the  mayor  or  eeal  of  the  corporation  to  it,  becauae,  be- 
fore the  Statute  of  York,  the  sheriff  need  not  set  his  hand  to  any  retarn  ; 
and  if  the  return  be  false,  an  action  can  be  brought  against  the  whole  body 
politic  for  making  a  false  return,  and  against  a  particular  person  for  procuring 
a  false  retom.  {Lydston  y.  Mayor  of  Exeter,  13  Mod.  126.  Rex  y.  St.  John's 
CoUege,  Skin.  368.  3  Stephen's  Nisi  Prioa,  2326.  Com.  Dig.  Mandamus, 
D.l.) 

4  58.  We  haye  already  seen,  (^  52,)  that  the  alternaiive  mandamus  should 
contain  all  those  facts  which  show  the  title  of  the  applicant  to  the  relief  pray, 
ed  for.  Some  tiolation  or  neglect  of  legal  duty  must  be  shown  in  the  person 
to  whom  it  is  directed ;  and  if  this  be  omitted,  the  writ  may  be  quashed  or  su* 
peneded.  But  if  the  writ  be  sufficient  and  the  defendant  does  not  desire  to 
do  the  act  directed  by  it,  he  may  then  make  a  return.  The  return  must  state 
with  certainty  those  facts  which  constitute  a  defence  to  the  mandamus.  It 
ought  to  contain  a  full  and  certain  answer  to  all  the  allegations  expressly  made 
in  the  petition  for  it,  and  to  disclose  a  just  and  legal  reason  why  the  manda- 
mus should  not  be  obeyed.  {The  Inhahitante  of  Springfield  y.  The  County 
Commisnonere  of  Hampden,  10  Pickering,  59.) 

But  certainty  to  a  certain  intent  in  general  is  all  that  is ,  requisite  here, 
which  means  what,  upon  a  fair  and  reasonable  construction,  may  be  called 
certain,  without  recurring  to  powihle  facts,  which  do  not  appear.  If  the  re- 
turn be  certain  upon  the  face  of  it,  that  is  sufficient,  and  the  court  cannot  in- 
tend  facts  inconsistent  with  it,  for  the  purpose  of  making  It  bad.  If  presump- 
tions were  to  be  allowed,  certainty  in  eyery  particular  would  be  necessary, 
and  no  man  could  draw  a  valid  and  sufficient  return.  Besides,  presumption 
and  intendment,  as  far  as  they  go,  must  be  in  favor  of  returns,  not  against 
them.  (Per  BuUer,  J.,  Dougl.  159.  See  Rex  v.  JIf ayor  of  Monmouth,  4  Bam. 
&L  A.  497.  Rex  y.  Mayor  of  Carmarthen,  1  Maule  6l  S.  697.  See  also  Rex 
y.  Corporation  of  Dublin,  Batty,  628.)  It  has  been  said,  that  in  point  of  form 
a  return  requires  the  same  certainty  and  precision  necessary  in  declarations 
and  other  pleadiugs ;  (Brontes  y.  Reuter,  I  Harr.  &.  Johns.  551  ;)  or  in  an  in- 
dictment o^return  to  a  writ  of  habeas  corpus.  {Rex  y.  Mayor  of  Lyme  Regis, 
Doug.  157, 158.)  lu  the  case  of  The  King  y.  The  Mayor,  ^c,  of  Cambridge, 
(2  T,  R.  456, 461,)  BuHer,  J.,  in  alluding  to  a  return  of  two  repugnant  causes, 
obseryes,  "  it  is  like  a  declaration  in  which  two  inconsistent  connts  are 
joined." 

Therefore,  if  to  a  mandamus  to  the  Lord  President  and  Council  of  the 
Marches,  to  admit  a  person  to  the  exercise  of  office  of  deputy  secretary,  the 
return  is,  that  non  fuit  tempore  receptionis  brevie  deputattu  eonstitutue ;  this 
is  naught ;  for  if  he  were  made  his  deputy  before,  the  return  was  true,  unless 
he  made  him  his  deputy  at  the  very  instant  of  the  receipt  of  the  writ.  {The 
King  v.  Clapham,  Vent.  110.  Bac.  Abr.  Mandamus,  I)  So  where  a  man- 
^muB  was  granted  to  restore  the  recorder  of  Barnstable,  directed  to  the  mayor 
of  the  corporation,  and  be  returned,  quod  non  constat  nobis  that  he  was 
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ever  elected ;  the  return  was  adjudged  insufficient,  and  restitution  awarded. 
(Raym.  153.  Id.)  So  a  return  to  a  mandamus  to  restore  a  parish  clerk  was 
held  bad,  because,  though  it  appeared  that  the  offences  charged  were  suffici- 
ent grounds  of  removal,  it  was  not  stated  that  he  had  been  summoned  to  an- 
swer the  charge  before  his  removal.  {Rex  v.  Oaskiut  8  Term  Rep.  209.  And 
see  1  Bing  357.)  So  if  a  writ  set  forth  all  the  proceedings  of  the  election,  and 
conclude,  "  by  reason  whereof  A.  was  elected ;"  it  is  a  bad  return  to  say  "  that 
he  was  not  elected  ;"  the  defendant  should  traverse  one  of  the  facts  alleged. 
(Rex  V.  Mayor,  ^c.  of  York,  5  Term  Rep.  66.)  So  where  a  mandamus  com* 
manded  defendant  to  take  upon  himself  the  office  of  common  councilman  in 
a  borough,  and  the  defendant  returned,  that  by  a  by-law  persons  refusing  to 
fill  the  office  were  subject  to  a  fine,  and  that  defendant  had  paid  the  fine,  the 
retnrn  was  held  bad  ;  since  it  did  not  show  that  the  fine  was  in  lieu  of  service, 
and  a  peremptory  mandamus  was  awarded.  (Rex  v.  Bower,  1  Barn.  &  C. 
585.)  So,  where  to  a  mandamus  to  restore  a  town  clerk,  it  was  returned, 
that  he  nunquam  debito  modo  admieeas  fuit ;  it  was  held  a  bad  return,  being 
a  negative  pregnant,  and  involving  matter  of  law,  when  the  plain  fact  only 
should  be  returned,  so  as  to  enable  the  court  to  adjudge  upon  it,  and  the  party 
to  bring  his  action,  in  case  it  were  false.  (Sid.  209.  Keb.  655, 716,  723.)  So 
where  a  writ  of  mandamus,  to  certify  the  election  of  a  recorder,  stated,  that 
the  corporation,  being  duly  assembled,  proceeded  to  the  election  of  a  recorder ; 
a  return,  that  they  were  not  duly  assembled  to  proceed  to  the  election  of  a 
recorder,  was  holden  bad,  as  being  a  negative  pregnant.  (Rex  v  Mayor,  ^c. 
of  York,  5  Term  Rep.  66.  Bac.  Abr.  Mandamus,  L  Com.  Dig.  tit.  Manda- 
mus, D.  5.)  So  a  return  nonfuit  debito  modo  eUeUu  a  bad,  for  it  is  a  nega- 
tive pregrnant ;  (Com.  Dig.  ut  tup. ;)  unless  indeed  the  mandamus  suggests 
that  he  was  debito  electut,  in  which  case  the  return  is  good,  because  it  an- 
swers the  suggestion  in  the  writ  So  it  is  an  insufficient  return  to  say.  Quod 
ante  advent  brevisfuit  electue  pro  anno,  et  ad  finem  anni  amotuo,  without 
saying  at  what  time.  (5  Mod.  10.)  That  B.  bad  so  many  votes,  and  the 
plaintiff  only  so  many.  (R.  Mod.  Ca.  309.)  So,  that  A.  and  B.  were  not 
elected,  without  saying  nee  aliquio  eorum,  (R.  Mod.  Ca.  89.)  Or,  they  ought 
to  make  a  special  return,  that  a  custom  was  claimed  to  elect  two,  or  that 
they  had  equal  votes,  or  are  jointly  elected,  &c.  (Per  Holt,  Mod.  Ca.  89.) 
So,  if  it  says,  quod  procuraverunt  A.  eum  eummonere  ;  for  that  is  not  direct 
that  he  was  summoned.  (1  Vent.  19.)  That  he  was  beard  de  aliis  ertmtnt- 
bus  ei  objectua,  without  saying,  what,  before  whom,  or  in  what  place.  (Semb. 
5  Mod.  258.)  That  he  was  audituo  in  eommuni  concilio,  without  saying,  by 
whom,  Slc  (5  Mod.  258.)  That  he  did  not  account  for  money  to  the  cor- 
poration, without  saymg  that  he  was  requested  and  refused.  (5  Mod.  259. 
Com.  Dig.  ut  tup.)  Where  several  causes  returned  to  a  mandamus  are  in- 
consistent, the  whole  must  be  quashed,  because  the  court  cannot  know  which 
to  believe,  and  it  is  an  objection  to  the  whole  retnrn.  It  is  like  a  declaration 
in  which  two  inconsistent  counts  are  joined  ;  there,  the  plaintiff  cannot  have 
judgment  But  where  a  return  consists  of  several  independent  matters  not 
inconsistent  with  each  other,  some  of  which  are  good  at  law,  and  some  bad, 
the  court  may  quash  the  return  as  to  such  as  are  bad,  and  put  the  prosecutor 
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to  plead  to  or  travene  the  re*t  (Rex  y.  Mayor,  ^  of  Camlnridge,  S  Tenn 
R«p.  456.  Rex  ▼.  Mayor,  j-e.  of  York,  5  Term  Rep.  66.  Rex  t.  Arekbiohop 
of  York,  6  Term  Rep.  493.)  Where  an  amotion  it  returned,  the  retnm  mnA 
set  oat  all  the  neceeaary  facta  prec'uely,  to  ahow  that  the  pereon  'm  removed 
in  a  legal  and  proper  manner,  and  for  a  legal  eaoae.  It  b  not  inffieiant  to  atfi 
out  eonclnaionfl  only ;  the  facta  themaelvea  moat  be  aet  ont  preciaely,  that  the 
court  may  be  able  to  judge  of  the  matter.  And  ao  it  ia  as  to  the  eauee  of  amo- 
tion ;  that  muat  be  aet  out  in  the  aame  manner,  that  the  court  may  judge  of 
it  (Per  Lord  Mansfield,  2  Burr.  731.  Bac  Abr.  tit.  Mandamua,  I.  Com. 
Dig.  tit  Mandamus,  D.  4.)  Therefore,  it  ia  not  a  aufficient  return  to  a  man- 
damus to  restore  one  to  his  standing  aa  a  member  of  a  corporation,  that  he 
was  tried  and  expelled  '*  by  a  select  number  of  the  society,*'  without  showing 
by  what  authority  this  select  number  acted.  (Cfreen  t.  The  African  M.  EpioeO' 
pal  Society,  1  Serg.  dc.  Rawie,  254.)  So  where  to  a  mandamus  to  restore  J. 
S.  to  the  place  of  common  councilman  of  L.,  the  defendants  returned  gene- 
rally the  cauae  of  the  amotion  by  the  common  council,  who  were  in  due  man- 
ner met  and  assembled,  the  court  held  the  return  to  be  bad  ;  for  that  they 
were  so  duly  assembled  was  a  conclusion  of  law  ;  that  they  should  have  aet 
out  the  facts,  viz.  that  they  had  aa  a  select  body  the  power  of  amotion  ;  that 
all  the  members  were  summoned  by  regular  and  proper  notice  ;  and  that  J.  8. 
himself  was  also  regularly  summoned  and  heard  in  bis  defence.  (Per  Lord 
Mansfield,  2  Burr.  731.)  So,  if  the  amotion  were  by  a  part  of  a  corporation, 
the  return  should  show  how  they  have  such  authority,  whether  by  charter  or 
prescription  ;  for  as  the  power  of  amotion  ia  by  the  general  law  in  the  whole 
corporation  at  large,  it  should  appear  how  the  select  part  is  entitled  to  it 
(Rex  V.  Mayor,  ^c.  of  Doncaster,  Say.  37.  Rex  v.  Feveroham,  8  Term  Rep. 
356.)  It  should  also  appear  on  the  return  that  the  body  removing  had  proved 
the  charge  for  which  the  person  was  removed.  To  state  merely  that  he  waa 
present  when  the  charge  was  made,  and  did  not  deny  it,  is  not  aufficient 
{Tke  King  v.  The  Company  of  Fishermen  of  Feveroham,  8  Term  Rep.  352.) 
Also  the  return  ia  insufiicieut,  ir  it  does  not  state  that  the  party  bad  been  sum- 
moned to  answer  the  charge  before  he  was  removed.  (The  King  v.  GocHn, 
8  Term  Rep.  209.)  But  the  power  of  amotion  being  generally  in  the  whole 
corporation,  it  is  obvious,  that  if  it  is  stated,  that  the  party  was  removed  by  the 
corporate  body  at  large,  it  is  unneceaaary  to  aver  that  the  power  waa  vested 
in  them.  (Rex  v.  Lyme  Regit,  Dougl.  149.)  A  return  in  genera]  terma  ia 
bad ;  as,  that  party  had  obstinately  refused  to  obey  the  rules  and  orders  of  the 
corporation,  contrary  to  the  duty  of  bia  office,  without  atating  what  the  rules 
and  orders  were.  (Rex  v.  Mayor,  ^c.  of  Doneaster,  2  Ld.  Raym.  1564.)  So 
a  return  of  removal  for  neglect  of  duty,  without  atating  the  particular  in- 
stances of  neglect,  has  been  holden  to  be  bad.  (Say.  Rep.  37.)  So  a  return 
to  a  mandamus  stating  in  the  words  of  the  writ,  that  the  proaecutor  was  not, 
duly  elected,  admitted  and  sworn,  waa  holden  to  be  bad.  SeeiU,  perhapa,  if 
it  had  not  been  duly  elected,  or  admitted,  or  sworn.  (Rex  v.  Lyme  Regis, 
Dougl,  79.  Bac.  Abr.  Mandamus,  I.  Com.  Dig.  Mandamus,  D.  4.  Staph. 
Nisi  Prins,  2327,  2329.  Harrison's  Dig.  tit  Mandamus.)  So  the  return  of  a 
mandamus  to  restore  a  miuister  to  his  place  and  functions  was  held  tnauffici- 
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eot,  in  not  setting  forth  with  preciiion  and  certainty  the  rulei,  laws,  canons^ 
dec.  of  the  charch  of  the  fiaid  ininister.  (Brosius  v.  Reuteti  1  Har.  Sl  J.  551.) 
So  **  bringing  a  law  suit  contrary  to  the  rale  of  the  society"  v^as  held  insuffici- 
ent, because  the  return  should  further  aver  that  the  suit  was  not  necessary. 

4  59.  On  the  other  hand,  to  a  mandamus  to  admit  a  person  to  an  office, 
the  defendant  may  return  that  the  appHcant  was  not  qualified,  or  that  he  was 
not  elected.  (Bac.  Abr.  Mandamus,  I.  Rex  y.  WiUiams,  8  Barn.  &Cresw. 
81.)  So  a  return  to  a  mandamus  to  justices  to  hear  and  determine  a  com- 
plaint before  them  '*  that  it  was  determined,"  has  been  held  valid.  (Rex  t. 
Riehmrdton,  1  Wils.  21.)  So  in  answer  to  a  mandamus  to  elect,  it  is  a  good 
return  that  a  person  has  been  "  duly  elected  and  sworn  into  office,"  it  being 
sufficiently  positive  as  to  the  principal  fact.  (Rex  v.  WilliafM,  Sayer,  140.) 
A  return  that  a  party  was  not  duly  elected  seicton  according  to  ancient  cus- 
tom, "  and  there  is  a  custom  for  the  inhabitants,  &e.  to  remove  st  their  will 
and  pleasure,  attd  that  the  party  was  removed  pursuant  to  such  custom,"  is 
good.  {Rex  T.  Ckurchwardem  of  Taunion,  Cowp.  413.)  So  to  a  manda- 
mus reqairiug  A,  to  deliver  to  the  churchwardens  certain  books,  dte.  in  bis 
custody,  it  is  a  good  return  to  say,  that  on  and  since  the  teste  of  the  writ,  A. 
had  not  nor  has  had  the  books,  &c.  or  any  of  them  in  his  cnstody,  power,  or 
possession.  {Rex  v.  Round,  5  N.  &  M.  427.  1  H.  &  W.  546.)  •<  Noa  fuit 
uMoiva"  »  a  good  return.  {Rex  t.  Moyor  of  CoUheoter^  1  Sid.  310.)  '<  Non 
fuit  electuo"  {Regina  v.  Corporation  of  Com,  1 1  Mod.  174  ;  Regina  v.  Twit* 
ty,  7  Mod.  84 ;  Regina  v.  Borough  of  Aldborough,  10  id.  101,)  "  non  dehito 
modo  electoB  et  prafeetuo  ad  offieium,  {Rex  v.  Lambert,  13  Mod.  3 ;  Rex  v. 
Mayor  of  York,  5  T.  R.  66,)  that  some  other  individual  instead  of  the  appli- 
cant had  been  elected  ;  {Rex  v.  Williamo,  Sayre,  140,)  and  a  return  that  the 
complainant  has  resigned — are  valid  and  sufficient  returns.  {Rex  v.  Mayor 
of  Riffpon,  1  Ld.  Raym.  564.  Rex  v«  Tidderley,  1  Sid.  14.  3  Steph.  N.  P. 
tit.  Mandamus.  Bac.  Abr.  tit  Mandamus,  I.  Com.  Dig.  tiL  Mandamus,  D. 
3.)  It  is  a  good  return  to  a  mandamus  nisi,  for  the  distribution  of  proceeds 
of  ministerial  lands  in  Ohio,  that,  before  the  application,  the  money  was  all 
distributed.  {Univeroal  Church  v.  Truoteeo,  6  Ham.  445.)  And  upon  the 
petitiod  of  a  town  for  a  mandamas  to  county  commissioners,  compelling  them 
to  supervise  and  finish  a  part  of  a  certain  highway  previously  laid  out,  an  al- 
ternative mandamus  was  issued,  to  which  the  commissioners  made  return  that 
the  part  mentioned  had  been  commenced  and  dedicated  by  the  town  with  the 
aid  of  individuals  voluntarily,  and  without  expectation  that  the  town  would 
be  remunerated  by  the  county ;  and  the  return  was  held  good.  {Springfield 
r,  Hampden,  10  Pick.  59.)  So  a  return  made  to  a  mandamus,  by  B.  G.  and 
the  others,  as  **  late  township  committee,"  b  sofficient.  {State  t.  Oriscom,  3 
Halst  136.)  And  where  an  alternative  mandamus  had  been  directed  to  a 
town  clerk,  commanding  him  to  record  the  survey  of  a  road  pursuant  to  the 
act,  (1  N.  R.  L.  870,  sees.  34,  c  186,)  or  show  cause ;  and  the  clerk  returned, 
that  he  did  not  record  the  survey,  because  one  of  the  commissioners  had  sign- 
ed the  survey  by  the  name  of  Zacchens  Higby,  whereas  he  was  elected  by 
the  name  of  Zacchens  Higby,  junior ;  and  because  the  commiasioDeni  had  nol 
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taken  the  oath  of  office,  and  filed  a  certificate  of  the  oath  with  the  clerk  ac- 
cording to  the  act ;  it  was  held,  that  the  return  was  insufficient,  and  a  per- 
emptory mandamus  was  awarded.  {The  People  ▼.  CoUine,  7  Johns.  R.  549.) 
And  the  omission  of  a  date  to  the  retom  to  a  peremptory  mandamus  directed  to 
B.  G.  and  others,  township  committee,  commanding  them  to  "  aastgn  and  ap- 
point in  writing  to  the  overseers  of  the  highways  of  the  township  or  some  of 
them,  their  several  limits  or  divisions  of  the  road  for  opening,  clearing  out, 
amendment  and  repair,*'  will  not  vitiate  a  notice.  Though  the  roandamns  is 
directed  to  B.  G.  and  others  as  township  committee,  yet  a  return  made  by 
them  as  late  township  committee,  is  sufficient  Though  the  writ  commanded 
the  committee  to  assign  "  to  the  overseers,  or  some  of  them,  their  several  li- 
mits," &0.  the  assignment  to  one  oveneer  is  a  sufastantisl  compliance  with 
the  command  of  the  writ.  If  there  is  reason  to  believe  that  the  assignment 
is  fraudulent  and  evasive,  and  designed  to  defeat  the  purpose  of  the  opening 
and  repair  of  the  road,  the  court  will  allow  the  party  a  rule  to  show  cause 
why  the  return  should  be  quashed  on  those  grounds.  {The  State  v.  Chiacmtip 
3  Udbt  136.) 

^  60.  We  have  before  seen,  that  if  a  return  be  certain  to  a  common  intent, 
that  b  sufficient,  and  we  may  here  add  that  the  court  will  not  iiitend  incon- 
sistent facts  for  the  purpose  of  making  it  bad  ;  {^Rex  v.  Mayor  of  Lyme  Regi§t 
Doug.  157  ;  Jianaton*9  caae.  Sir  T.  Raym.  365  ;  Rex  v.  Mayor  of  Doneaater, 
Sayer,  39  ;  Glide*$  ease,  4  Mod.  35 ;  Rex  v.  Mayor  of  Alnvgdon,  2  Salk.  431 ; 
Holt,  436-441 ;  3  Stephen's  Nisi  Prins,  2326 ;)  nor  will  they  require  that  tba 
right  claimed  in  the  writ  be  negatived,  if  it  be  admitted  subject  to  a  material 
qualification.  (Rex  v.  Corporation  of  Dublin,  Batty,  638.)  If  the  supposal 
of  the  writ  be  false  in  not  truly  stating  the  constitntion  of  the  corporation,  the 
return  ought  to  deny  the  constitution  as  being  that  which  is  mentioned  in  the 
writ    {Rex  v.  Bailiffe  of  Maiden,  3  Salk.  431.) 

^  61.  The  court  at  common  law  may  receive  a  return  witbont  a  verifica- 
tion by  the  oath  of  the  party  ;  (1  Sid.  227  ;>  or  they  may  require  such  verifi- 
cation. (Pal.  455.  Ld.  Bay.  365.)  The  return  need  not  be  signed  by  or 
on  behalf  of  the  party  making  it,  and  if  it  be  made  by  a  corporation,  it  is  said 
that  it  need  not  be  signed  by  the  head  thereof;  (1  Salk.  192 ;  Skin.  368  ;)  nor 
made  under  the  common  seal.    (See  Com.  Dig.  tit  Mandamus,  2.) 

§  63.  The  return  having  been  made  and  filed,  it  maybe  necessary  for  the  de- 
fendant to  amend  it  It  is  said,  that  clerical  mistakes  may  be  amended  after  the 
return  is  filed  ;  {Rex  v.  Lyme  Regis,  Doug.  135 ;  Willcock  on  Corpus,  p. '3,  pi. 
373,  ee  oeq,;)  but  amendments  are  allowed  with  caution;  and,  therefore, 
after  a  verdict  on  a  traverw  to  the  return,  the  court  would  not  allow  the  de- 
'  fendants  to  amend  the  return  by  setting  forth  a  dififerent  constitution  of  the 
corporation.  {Tke  KingY.  Mayor  of  Orampound,  7  T.  R.  699.)  In  regard 
to  motions  by  the  defendant  to  qnash  his  return*  Lord  Holt  remarks  in  an 
anonymoos  case  in  13  Mod.  (page  410,)  **  if  an  officer  make  an  ill  return,  he 
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•hall  be  amerced,  and  we  will  not  allow  bim  to  quash  the  ill  retarn  and  nmke 
another." 

§  63.  By  the  common  law,  the  plaintiff  was  not  at  liberty  to  traverse  the 
return,  even  though  it  might  be  false  in  fact,  but  the  remedy  was  either  by  an 
action  on  the  case  for  a  false  return,  or,  if  the  matter  concerned  public  govern- 
ment  and  no  particular  person  was  so  far  interested  as  to  maintain  an  action, 
by  information  against  the  particular  persons  that  made  the  return.  (See 
9ttpra.)  But  the  statute  of  9  Anne,  ch.  20,  permitted  the  return  to  be  de- 
nied in  certain  cases,  which  it  is  unnecessary  to  state  here  at  large.  The 
Revised  Statutes  of  New  York  extending  the  principle  of  the  statute  of  Anne, 
provide  that  whenever  a  return  shall  be  made  to  this  writ,  the  person 
prosecuting  such  writ,  may  demur  or  plead  to  all  or  any  of  the  material  facts 
contained  in  the  said  return  ;  to  which  the  person  making  such  return,  shall 
reply,  take  issue  or  demur;  and  the  like  proceedings  shall  be  had  therein  for 
the  determination  thereof,  as  might  have  been  had,  if  the  person  prosecuting 
inch  writ  had  brought  his  action  on  the  case  for  a  false  return ;  and  that 
issues  of  fact  joined  in  any  such  proceeding,  shall  be  tried  in  the  county  with- 
in which  the  material  facts  contained  in  the  mandamus,  shall  be  alleged  to  have 
taken  place.  (2  R.  S.  2d  ed.  486,  §§  55, 56.)  And  a  similar  provision  suggested 
by  the  statute  of  Anne  existed  previous  to  the  revision.  (The  People  ex  rel. 
Shttvert  v.  Champion,  16  Johns.  61.)  In  regard  to  the  practice  under  this  sta- 
tute, Mr.  Justice  Sutherland  observes : — **  Although  these  statutes  contem- 
plate formal  written  pleadings  in  the  ordinary  mode  of  conducting  suits,  the 
practice  of  the  court  is  virtually  to  allow  pleadings  ore  ienu»  ;  that  is,  the  re- 
lator b  permitted  to  discuss  the  return,  and  to  ask  for  a  peremptory  manda- 
mus, and  whilst  he  does  not  pat  in  a  formal  demurrer,  the  case  is  considered 
as  embraced  in  the  description  of  non-enumerated  business,  and  is  heard  as 
such  ;  but  if  a  formal  demurrer  is  interposed,  it  becomes  enumerated  business, 
and  can  be  heard  only  at  the  stated  terms.  It  is  optional  with  a  relator  whe- 
ther it  shall  be  considered  enumerated  or  non-enumerated  business,  unless  the 
conrt  specially  direct  formal  pleddings  to  be  interposed.  No  injury  can  result 
to  the  defendant  in  consequence  of  this  privilege  allowed  the  relator,  for  if  ho 
wishes  to  carry  up  the  cause  for  review,  the  court  permits  him,  after  its  deci- 
sion, to  make  up  and  file  formal  pleadings,  so  that  a  record  m<ty  be  made  np ; 
which  privilege,  however,  is  not  granted  to  the  relator,  who  has  chosen  to  at^k 
for  a  peremptory  mandamus,  without  formally  demurring ;  if  dissatisfied  with 
the  decision  of  the  court,  he  cannot  carry  up  the  cause  for  review."  {The 
PeopU  ex  reU  Bentley  v.  Commissioners  of  Highways  of  Hudson,  6  Wend. 
560.)  But  although  the  relator  may  either  demur  or  traverse,  on  a  retarn  to 
a  mandamus,  he  is  not  at  liberty  to  do  both ;  and,  therefore,  though  he 
may  be  ruled  to  plead  or  demur  to  the  return  within  twenty  days,  {The 
People  V.  The  Cayuga  Common  Pleas,  10  Wend.  632,)  he  cannot  be  ruled  to 
do  both.  (Vail  ads.  The  People,  1  Wend.  38.)  In  regard  to  demurrer,  it  has 
been  said  that  a  relator  will  not  be  allowed  to  demur  specially  to  a  return  ; 
and,  therefore,  where  the  relator  having  obtained  an  alternative  mandamus, 
commanding  the  judges  of  the  common  pleas  of  New  York  to  sign  and  seal  a 
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biil  of  ezcf  ptioDB  which  had  been  tendered  to  them,  or  to  show  caase,  and  the 
judges  made  return  that  they  refused  to  seal  the  bill  without  the  same  should 
contain  all  the  evidence  relating  to  the  matters  of  law  therein  excepted  to,  and 
which  they  alleged  the  bill  did  not  contain.  And  to  this  return  the  testator 
demurred  specially,  that  in  the  return  it  is  not  alleged  that  the  bill  does  not 
contain  all  the  evidence  material  and  necessary  to  present  the  question  of  law 
raised  by  the  biil.  And  a  motion  was  now  made  on  the  behalf  of  the  judges  of 
the  common  pleas  to  set  aside  the  demurrer,  on  the  ground  that  nodemurrer  can 
be  put  in  in  such  cases.  The  court  said: — '*  The  motion  must  be  granted* 
This  court  will  not  permit  subordinate  tribunals  to  be  harassed  with  special 
demurrers  to  returns  made  by  them.  If  a  relator  is  dissaiisfied  with  a  return 
made,  conceiving  it  to  be  evasive,  or  the  construction  of  any  matters  alleged 
in  it  to  be  of  doubtful  character,  upon  suggestion  of  its  insufficiency,  a  further 
or  supplementary  return  will  be  ordered,  and  thus  the  rights  of  a  party  as  ef- 
fectually protected  as  if  he  were  permitted  to  demur  specially."  {The  People 
ex  rel.  Muegrove  v.  The  N.  Y.  Common  Pleat,  9  Wend.  429.)  It  is,  however, 
difficult  to  perceive  why  such  a  demurrer  is  not  within  the  statute,  and  even 
if  it  were  not,  it  is  presumed  that  under  the  new  rules,  the  form  of  a  demurrer 
to  a  return  must  be  special. 

But  notwithstanding  a  rule  to  plead  or  demur  to  the  return  may  have  been 
taken,  the  relator  may  apply  on  due  notice  at  a  special  term  for  a  peremptory 
mandamus,  as  if  no  such  rule  had  been  entered.  (The  People  v.  Cayuga 
Common  PUaa^  ut  m/p )  The  prosecutor  can  reply  to  a  return  to  a  mauda- 
mns ;  {Rex  v.  Mayor  of  Lyme  Regie,  Doug.  159  ;)  aud  that  which  is  not  an- 
swered upon  the  return,  must  be  looked  upon  as  admitted  to  be  true.  {Reg, 
V.  Corporation  of  Buckingham,  16  Mod.  174.)  And  where  the  prosecutor  of 
a  maudamus  to  which  a  retnru  had  been  made,  moved  for  a  concilium,  and 
the  court  upon  argument  adjudged  that  the  return  was  suffiuient  in  law,  it 
wai  held,  he  cnuld  not  afterwards  traverse  the  facts  contained  in  the  return. 
i,Rex  v.  Mayor  and  Aldermen  of  London,  3  B.  &  Ad.  25.5  )  The  prosecutors 
or  a  mandamus  moved  to  take  the  return  off  the  file  6n  affidavit,  and  on  ob- 
jections made  against  the  validity  of  the  return  itself.  The  court,  aAer  argu- 
ment on  the  law  and  facts,  ordered  in  general  terms  that  the  rule  should  be 
discharged.  The  defendant  then  traversed  the  return.  On  motion  to  take 
the  traverse  off  the  file,  because  judgment  hsd  already  been  given  in  favor  of 
the  validity  of  the  return,  it  was  held,  that  the  prosecutors  were  entitled  to 
traverse.    {Regina  v.  Payn,  11  A.  &  £.  955.) 

§  64.  The  prosecutor  of  a  mandamus  to  restore,  traversed  the  facts  in  the 
return,  and  seven  issues  were  joined  ;  but  he  afterwards  deserted  his  traver- 
ses, and  set  the  return  down  in  the  paper,  to  be  argued  upon  its  validity  in 
law.  It  was  accordingly  argued  ;  but  Sir  J.  Burrow  doubted  whether  this 
was  regular,  if  tho  defendants  had  objected.  {Wilsford  v.  Mayor,  ^c.  of 
DoncasUr,  2  Burr.  738.) 

^  65.  We  have  already  se«n  {eupra,  ^  57}  that  a  return  of  inconsistent 
matters  will  render  the  return  bad,  but  a  case  may  arise  where  several  inde- 


ALBANY,  JANUARY,  1801.  217—77 

Fish  V.  Weatherwax. 

pendent  matters  not  iiicoiisisteDt  with  each  other  may  be  returned,  though 
part  of  them  may  be  bad  iu  law,  and  others  good.  The  King  v.  The  Mtyor, 
4-c.  of  Cambridge,  (2  Term  R.  456,  462,)  was  such  a  case.  It  was  there 
returned  that  Beales  was  not  a  burgess ;  that  he  was  not  eligible  to  the  office 
of  common  councilman  ;  and  that  he  was  not  elected.  The  return  was  then 
quashed  as  to  the  two  first  parts,  and  the  prosecutor  put  to  traverse  the  rest. 
If  on  the  face  of  a  mandamus  there  be  no  ground  for  the  writ,  the  defect 
cannot  be  supplied  by  matter  appearing  in  the  return.  {lUgina  v.  HopkinM, 
1  A.  &  E.  N.  S.  161.) 

^  66.  If  a  mandamus  were  returnod  many  years  ago,  the  court  will  not 
permit  the  return  to  be  traversed  now,  without  special  affidavits.  '{Rexy. 
Corporation  of  Swansea,  E.  24,  Geo.  III.  cited  in  1  Gude  Crow.  Prac.  192.) 

^  67.  Under  the  statute  of  9  Anne,  before  referred  to,  upon  issue  joined  on 
traverae  of  return  to  a  mandamus,  judgment  as  in  case  of  nonsuit  may  b6 
given  in  the  same  manner  as  in  an  action.  {Wigan  v.  Holmeo,  Sayre,  110. 
Sayer's  Law  of  Costs,  166.  M.  27,  Geo.  II.  and  E.  32,  (xeo.  Ilf.  Allen 
V.  Mayor  of  Stafford^  4  T.  R.  689.     1  Gude  Crow.  Prac.  192.) 

§  68.  We  now  come  to  consider  the  remedies  for  false  return,  to  which  wo 
have  before  incidentally  alluded.  Before  the  statute  of  Anne,  a  sufficient 
return,  like  the  return  of  a  sherifT,  could  not  be  called  in  question  in  the  pro- 
ceeding in  which  it  was  made  ;  but  in  a  case  where  no  one  was  particularly 
interested  to  bring  an  action  for  a  false  return,  the  court  would  direct  an  in- 
formation. (See  3  Steph.  Nisi  Prius,  2332.  Also  a  very  full  collection  of  the 
authorities  in  Augell  and  Ames  on  Corporal.  3d  ed  676,  n.  1.  Com.  Dig.  tit. 
Mandamus,  D.  6,  and  authorities.  Bac.  Abr.  tit.  Mandamus.  L.  Salk. 
374,  pi.  16.  Lord  Raym.  584.  Rex  v.  Laneaster,  1  Dowl.  &Ryl.  485.)  In 
those  cases  where  no  right  to  traverse  the  return  is  given  by  statute,  the  only 
remedy  of  the  plain* iff  is  by  an  action  on  the  case  for  a  false  return.  (Bac. 
Abr.  tit  Mandamus,  .L  Conl.  Dig.  tit.  Mandamus,  D.  6.)  This  action  may 
be  brought  at  any  time  after  judgment  given  upon  the  return,  but  not  before, 
(Com.  Dig.  ut  aup.)  by  all  those  who  have  made  application  for  the  manda- 
mus, (Bac.  Ab.  Mandamus,  L. ;  1  Lord  Raym.  125,)  against  all  or  any  one 
of  those  who  made  the  return,  as  against  a  mayor  only  where  the  return  was 
made  by  the  mayor  and  aldermen  ;  though  if  it  appear  in  such  an  action  that 
the  mayor  voted  against  the  return,  but  was  overruled  by  the  majority,  ihe 
plaiuliff  will  be  nonsuited ;  (Rich  v.  Pillington,  Carth  171,  172  ;  see  also  6 
Mod.  152 ;)  and  it  lies  as  well  for  a  tuppreoeio  veri  as  for  a  BUggeotio  faUi; 
(Dougl.  149,  158.)  In  an  action  for  false  return,  it  cannot  be  objected  that 
mandamus  would  not  lie,  (Lord  Raym.  125,)  nor  that  it  was  directed  to  a  cor- 
poration by  the  wrung  name  ;  nor  that,  on  account  of  the  improper  direction 
of  the  writ,  the  defeudanU  need  not  have  made  any  return.  (Id.  564.  See 
also  Com.  Dig.  tit.  Mandamus,  D.  6,  n.  (e)  to  Am.  ed.  of  1325.)  Where  the 
return  to  a  mandamus  was,  that  there  was  neither  the  hand  of  the  mayor  nor 
the  seal  of  the  corporation  to  it ;  the  court  stated,  "  It  is  well  enough  with- 
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out  it."  "  If  the  return  bo  false,  you  may  briu^  your  action  against  the 
whole  body  polilic  for  making  a  false  return,  and  against  a  particular  person 
for  procuring  a  false  return."  {Lydston  ▼.  Mayor  of  Exeter,  12  Mod.  126. 
Regina  v.  Chapman,  Holt,  443.  Rex  t.  Mayor  of  Rippon,  1  Lord  Raym. 
564.  Enfield  ▼.  HiU,  2  Lev.  238.)  A  declaration  sets  forth  the  return  prop- 
erly, which  states  that  it  was  made  "  modo  et  forma  tequenti ;"  (1  Ld.  Raym. 
496;)  and  no  allegation  is  necessary  that  it  b  the  duty  of  the  defendant  to 
obey  the  mandamus.  (12  Mod.  32^.)  In  regard  to  the  evidence,  the  plain- 
tiff must  prove  the  falsity  of  the  return ;  as  for  example,  when  the  return  is 
that  the  prosecutor  was  not  elected,  he  must  show  his  own  title.  {Crawford 
T.  PoweU,  2  Burr.  1013.  S.  C.  1  Wm.  Black.  229.  Angell  and  Ames  on 
Gorporat  679.  Willcock  on  Mun.  Corporat.  442.)  And  again :  he  must  prove 
that  the  return  was  made  by  the  defendants.  Proof,  that  the  defendant  was 
served  personally  with  an  alias  mandamus,  and  told  the  person  who  served 
him  with  the  writ,  "  that  he  sliould  take  care  that  a  return  was  made  to  it ;" 
and  farther,  that  two  rules  of  court  were  made — one  for  an  attachment 
against  the  defendant  for  not  making  a  return,  and  the  other  to  discharge  that 
role  upon  paying  the  costs,  and  appearing,  &«.,  was  held  sufiicieut  proof  that 
the  defendant  made  the  return.  {Vaushan  v.  Lewis,  Garth.  229.)  In  an  ac- 
tion for  a  false  return  to  a  mandamus  to  admit,  it  was  held  immaterial  on 
what  day  the  plaintiff*  laid  his  eloctiou,  so  that  it  was  before  action  brought ; 
bat  that  where  there  is  a  customary  day  of  election,  if  the  plaintiff'  does 
not  prove  his  election  on  that  day,  though  he  has  laid  it  right,  yet  he  must 
fail.  (Vaughnn  v.  Lewis,  Garth.  228.  Angell  and  Ames  on  Gorporat.  3d  ed. 
678,  and  uoles)  An  action  for  a  false  return  is  local,  bat  may  be  laid  in  the 
county  where  it  was  made,  or  in  that  in  which  it  appears  on  record.  {Lord 
Y.  Francis,  12  Mod.  408.)  In  an  action  for  a  false  return,  no  motion  is  al- 
lowed for  a  peremptory  mandamus  until  four  days  after  the  return  of  the 
postea,  because  the  defendant  has  that  period  to  move  in  arrest  of  judgment. 
But  it  may  be  awarded  on  the  postea,  without  entering  a  former  judgment. 
{Rex  Y.  Mayor  of  Newcastle-upon-Tyne,  1,  East,  116.  See  also  1  Gude 
Grow.  Prac.  187-212) 

^  69.  Let  us  now  examine  the  peremptory  mandamus,  which  is  the  final 
order  of  the  court  that  the  particular  act  sought  to  be  commauded  be  per- 
formed.   And 

I.  When  it  may  be  issued.  Where  both  parties  are  heard  on  a  motion  for 
an  alternative  mandamus,  and  there  is  no  dispute  about  the  facts,  a  peremp- 
tory mandamus,  if  it  be  lawful,  will  be  granted  in  the  first  instance,  because 
in  such  a  case  there  is  uo  necessity  for  going  through  the  usual  forms  of  the 
alternative  writ,  {Ex  parte  Rogers,  7  Gowen,  526,  533,  534 ;  Ex  parte 
Jennings,  6  Gowen,  518.)  If,  however,  it  is  desired  to  bring  error,  a 
peremptory  mandamus  will  be  refused  at  this  stage  of  the  proceedings ; 
or  if  a  rule  for  one  has  been  granted,  it  will  be  changed  into  a  rule  for  an 
alternative  mandamus,  so  that  the  facts  may  be  put  on  record  by  a  re- 
turn. {Ex  parte  Jennings,  ut  sup.  See  Rex  v.  Dean  and  Chapter  of  Dub' 
tin,  1  Strange,  536,  where  it  was  decided  that  no  writ  of  error  lay  on  the 
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award  of  a  pAreraptory  maDdamiiB.)  A^ain  :  wheje  the  alternative  writ  hai 
beeu  regQiarly  served,  the  court  may  in  their  discretion,  upon  due  proof  of 
that  fact,  order  a  peremptory  mandamus,  without  compellingr  a  return  to  it. 
( The  People  ex  reL  Tremper  v.  The  Judget^  ^c.  of  Ulster,  1  Johnson  R.  64. 
The  People  ex  rel  Knapp  v.  Judges  of  WeetcJteeter,  4  Cowen,  73.)  If,  how- 
ever, the  defendants  have  not  had  time  to  make  up  their  return,  a  further  day 
will  be  allowed  before  the  peremptory  writ  issues.    (Id.) 

Again.  If  the  return  to  the  alternative  mandamus  be  insufficient,  the  pe- 
remptory writ  may  be  awarded.  (Bac  Abr.  tit.  Mandamus,  M.  Com  Dig. 
tit.  Mandamus.  The  People  v.  Seymour,  6  Cowen,  579.  The  People  ex  reL 
Bush  V.  Collins,  7  Johnson,  549.  Rimkell  v.  Winemiller,  4  Harris  and 
McHen.  429.)  8o  if  the  return  have  been  falsified  in  an  action  upon  the 
case  ;  Bac.  Abr.  ut  sup, ;  Com.  Dig  ut  sup, ;)  or  in  New  York,  in  case  a 
verdict  shall  be  found  for  the  person  suing  such  writ  upon  plea  to  all  or  any 
of  the  material  facts  in  th?  return  ;  or  if  judgment  be  given  for  him  upon 
demurrer  or  by  default,  this  writ  shall  be  granted  without  delay.  (2  Rev 
Stat,  of  N.  Y.  2d  ed.  486,  §  57.     See  also  stat.  9  Anne,  ch.  10,  §  2. 

II.  Form :  In  The  People  ex  rel  the  Com.  of  Highways  of  Poughkeepsis  v. 
The  Supervisors  of  the  County  of  Dutchess,  (1  Hill,  50,)  Justice  Bronson  re- 
marks that  "  the  peremptory  writ,  when  awarded,  should  follow  the  alterna- 
tive mandamus  ;"  and  although  he  does  not  extend  the  remark  beyond  the 
particular  case  then  before  the  court,  this  may  be  safely  stated  as  the  general 
rule. 

III.  Practice:  A  motion  for  a  peremptory  mandamus,  on  the  coming 
in  of  a  return  to  an  alternative  mandamus,  is  a  non-enumerated  motion,  if 
the  relator  has  not  formally  demurred.  {The  People  v.  The  Commissioners 
nf  Highways  of  Hudson,  6  Wen.  659.)  It  is  optional  with  the  relator,  whe- 
ther it  shall  be  considered  enumerated  or  non -enumerated  business,  unless  the 
court  specially  direct  fotmal  pleadings  to  be  interposed ;  if  he  elect  to  have  it 
considered  non- enumerated  business,  the  court,  on  the  application  of  the  de- 
fendant, but  not  of  the  relator,  will  give  leave,  after  its  decision  of  the  ques- 
tion, to  have  formal  pleadings  made  up  and  filed.  {lb,)  On  motion  for  a 
peremptory  mandamus,  the  court  do  not  look  at  the  affidavits  on  which  the 
alternative  writ  was  founded ;  their  decision  is  made  solely  upon  the  return  to 
the  alternative  writ.  {The  People  v.  Hudson,  7  Wen.  474.)  Where  an  ap- 
plication is  made  for  a  peremptory  mandamus  on  the  return  of  an  alternative 
writ,  the  papers  on  which  the  original  motion  was  made  must  be  presented, 
and  the  points  stated  in  writing  in  support  of  the  application.  {The  People  v. 
Delaware  Common  Pleas,  2  Wen.  255.) 

{  70.  The  mode  of  enforcing  obedience  to  the  peremptory  mandamus  is  by 
attachment,  which  must  be  moved  for  upon  affidavits  showing  the  right  of  the 
applicant  to  this  remedy,  and  due  notice  to  the  defendant.  Therefore,  where 
on  motion  for  an  attachment  against  the  defendants  for  not  obeying  a 
peremptory  mandamus  commanding  them  to  seal  a  bill  of  exceptions,  the 
affidavit  omitted  to  state  the  service  to  have  been  when  the  court  was  sitting, 
or  the  persons  on  whom  made,  the  court  denied  the  motion     {The  People  v. 
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The  Judges  of  Washington,  2  Caines,  97.)  Tb«  application  for  aii  attach- 
roent  is  made  by  a  motioQ  for  a  rule  nin,  foonded  on  affidavits,  upon  which 
the  defendant  may  show  caase,  unless  the  contempt  be  f^ross,  when  the  rule 
is  made  absolute  at  firtt  (Tidd's  Prac.  484 ;  Chaunt  v.  Smart,  i  Bos.  &  Pnl. 
477.)  Where  the  pernroptory  writ  was  directed  to  a  corporation,  an  attach- 
ment was  (rranted  upon  proof  of  a  personal  service  upon  the  town  clerk 
alone.  {Rex  y.  Fowey,  5  D.  &  R.  614  )  And  in  The  King  v.  Tooley,  (12 
Mod.  312,)  ufion  affidavit  that  the  defendant  had  kept  out  of  the  way,  so  that 
personal  service  of  a  peremptory  writ  could  not  be  made  upon  bim,  and  that 
the  writ  had  been  led.  at  his  house,  the  court  ordered  him  to  show  cause.  If 
a  mandamus  is  served  upon  all  those  to  whom  it  is  directed,  and  a  motion  for 
an  attachment  against  all  of  them  is  made,  it  is  sufficient  to  produce  an  affi- 
davit of  service  of  the  writ  at  the  time  of  showiufr  cause  upon  the  attach- 
ment ;  nor  is  even  this  necessary,  unless  required  by  the  other  side.  But  if 
the  writ  were  served  upon  some  of  the  members  only,  and  the  attachment  is 
moved  against  them  alone,  they  ought,  it  seems,  to  have  an  opportunity  of 
answering  the  affidavit  of  the  special  service  of  the  writ.  (Rex  v.  Esham,  3 
Barnard,  265.)  Lord  Holt  says,  that  there  are  *<  two  sorts  of  attachments 
upon  a  mandatory  writ ;  the  one  entitles  the  party  to  his  action  for  damages, 
and  that  mokt  be  upon  the  pluries,  and  the  other  punishes  the  coutempt» 
which  may  be  upon  the  aliao.  (Anon.  12  Mod.  348;  Anon.  12  Mod.  164. 
Angell  and  Ames  on  Corporat.  3d  ed.  682,  683.) 

^  71.  By  the  Revised  Statutes  of  New  York,  (vol.  2,  2d  edition,  page  486, 
^  57,)  in  case  a  verdict  shall  be  found  for  the  person  suing  such  writ,  or  if 
judgment  be  given  for  him  upon  demurrer  or  by  default,  he  shall  recover  da- 
mages and  costs,  in  like  manner  as  he  might  have  done  in  such  action  on  the 
ease  for  a  false  return.  And  on  a  recovery  of  damages  by  virtue  of  that  atatvte, 
against  any  persons  claiming  to  be  a  corporation,  the  court  may  cause  the 
costs  therein  to  be  collected,  by  execution  against  the  persons  claiming  to  be 
a  corporation,  or  by  attachment  against  the  directors  or  other  officeia  of  any 
such  corporation.  (Id.  ^  58.)  On  trial  of  a  mandamus  under  9  Anne,  if 
the  plaintiff  gets  a  verdict,  he  recovers  damages  as  well  as  coots ;  but  the  de- 
fendant only  recovers  coots,  he  having  sustained  no  damages.  (Ipawieh,  man* 
damuo  to  admit  Hare.  Mic.  17  Geo.  III.  1  Gude  Crown  Prac.  190.  See 
also  id.  176 ) 

§  72.  In  Ex  parte  Root,  (4  Cowen,  548,)  the  court  state  that  the  general 
practice  of  the  court  is  not  to  give  costs  on  motion  for  mandamus,  and  this 
especially  when  such  motion  ia  ex  parte,  but  nevertheless  when  the  motion  is 
heard  upon  notice,  and  is  clear  against  the  relator,  the  court  will  deny  it  with 
costs.  (Id.)  Nor  are  costs  usually  given  on  granting  an  alternative  or  per- 
emptory mandamus  on  motion.  «  If  the  relator  wishes  to  secure  coots,"  (say 
the  court,)  *'  he  must  go  to  his  demurrer  or  issue  of  fact."  (The  People  ex 
reL  HoiUy  v.  Saperviwrs  of  Columbia :  The  same  ev  rel.  Waterman  v.  The 
oame,  5  Cowen,  291.)  Where  the  defendants  in  an  action  apply  to  the  su- 
preme court  for  a  mandamus  to  the  judges  of  the  court  below,  and  the  plain- 
tiffs oppose  the  issuing  of  a  peremptory  mandamus,  aud  request  a  return  to  be 
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made  to  Ihe  alternative  mandamaa,  tbey  are  not  liable  to  the  costs  of  auin^ 
out  the  writ,  although  the  relators  obtain  a  judgment  by  default,  on  a  demur* 
rer  directed  by  the  court  on  the  return  of  the  writ,  the  plainttflb  not  having 
appeared  or  been  made  parties  to  the  demurrer.  {Tht  People  ▼.  Jefferson 
Common  Pleas,  13  Wend.  649.)  Nor  in  suits  and  proceedings  upon  writs  of 
mandamus,  is  it  the  practice  of  the  court  upon  awarding  a  peremptory 
mandamus  to  grant  costs  against  the  judges  of  subordinate  courts  or  other 
public  officers  entrusted  with  the  discharge  of  judicial  duties.  (Alton.  19 
Wend.  157.)  Though  costs  are  awarded  where  the  judges  do  not  obey  the 
alternative  writ,  but  make  a  return  ;  in  such  cases  it  is  presumed  they  are  in- 
demnified by  the  party  in  interest.  (The  People  v.  The  New  York  Common 
PUae,  18  Wend.  534.)  But  costs  may  be  awarded  upon  the  granting  of  a 
peremptory  mandanfus,  although  no  return  has  been  made  to  the  alternative 
mandamus,  and  without  the  appearance  of  the  party  to  be  affected  by 
the  proceeding.  {The  People  t.  Onondaga  Common  Plea;  10  Weud. 
598.)  And  a  party  resisting  a  mandamus  by  requiring  ibe  relators  to  plead 
or  demur,  and  subsequently  joining  in  demurrer,  is  liable  to  the  costs  of 
ibe  demurrer,  on  judgment  being  rendered  in  favor  of  the  relators.  {The 
People  ex  reh  Hale  v.  Onondaga  Common  Pleae,  3  Wend.  301.  See  Myert 
▼.  Pownalf  16  Vermont  R.  426.  See  also  the  following  cases  cited  in  Angell 
and  Ames  on  Corpus.  3d  ed.  p.  659,  n.  5 :  Regina  v.  Bingham,  4  Adolph.  & 
Ellis,  (N.  S.)  477 ;  Regina  v.  OreenE,  id.  646,  650 ;  Regina  v.  Shenff  of  Mid* 
dUeex,  5  ibid.  365 ;  Weet  London  Railway  Co.  t.  Bernard,  3  id.  873.) 

FORMS. 

A  few  forms  are  here  given  for  the  use  of  the  practitioner,  for  which  nd 
apology  is  deemed  necessary. 

I.  Mandamue  to  Inferior  TribunaU  and  Judicial  Officers. 

1. 
A  general  form  of  an  alternative  mandamus  which  may  be  adapted,  (with 
.    proper  additions,)  to  any  case,  conrt  or  officer.    (Humphrey,  504 ;  see  3  Ld. 
Ray.  Rep.  203,  206,  353,  for  precedents.) 

The  people  of  the  state  of  New  York,  to  [the  court,  board  of  supervisors, 
commissioners  of  highways,  or  other  officers  or  persons  to  whom  it  is  to  be 
directed,]  greeting :  Whereas,  [here  recite  the  facts  or  statements,  briefly, 
which  preceded  the  ^aramen  or  injury.]  Nevertheless,  yon  the  aforesaid 
[court,  officer  or  person,]  have  unjustly,  [state  briefly  the  order  or  proceeding 
of  which  you  complain,]  as  we  are  informed  by  his  complaint  Now  there- 
fore, we  being  willing  that  full  and  speedy  justice  be  done  in  this  behalf  to  him 
the  said  as  it  is  just,  command  you,  that  Immediately  after  the  re- 

ceipt of  this  writ  you,' [Insert  the  thing  or  matter  required  to  be  done,  or  omit- 
*ied,  substantially  according  to  the  order  of  the  conrt  allowing  the  mandamus,] 
or  that  you  show  us  cause  to  the  contrary  thereof,  lest  complaint  shall  again 
come  to  us  by  your  default ;  and  in  what  manner  you  shall  have  executed 
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thif  oar  writ  make  known  to  our  said  jasticea  of  our  aald  court  of  jmti- 

caturo  on,  &c.    Witneas,  Slc.  [the  uaual  teste.]  Clerks. 

,  A«y 

2. 

Peremptory  mandamQa  thereon. 

As  in  the  last  form,  adding  after  the  words  "  as  we  have  heen  informed 

from  bis  complaint  made  to  us,"  the  words  **  and  which  complaint  we  have 

adjudged  to  be  true  as  appears  to  us  of  record,"  and  omitting  *<  or  that  you 

show  us  cause  to  the  contrary  thereof." 

3. 

Peremptory  mandamus  to  vacate  an  order  setting  aside  ^  JL  fa*    ^JSlunt  v. 
Greenwood,  I  Cowan,  15,  23.    Supra,  §  29. 
The  people  of  the  state  of  New  York,  to  the  judgee  of  the  court  of  com- 
mon pleas  of  the  city  of  New  York,  greeting :  Whereas  lately 
[l.  s.]  recovered  a  judgment  for  the  sum  of                   against  one 

which  said  judgment  was  entered  of  record,  in  the  said  court  of  com* 
mon  pleas,  on  the  day  of  ,  and  upon  which  said  judg- 

ment A  fieri  facias  was  issued  ;  and,  afterwards,  a  levy  made  by  virtae  of  the 
said  fieri  facias,  upon  the  goods  and  chattels  of  the  said  to  wit,  on 

the  day  of  ;  and  whereas,  we  have  been  informed,  from 

the  complaint  of  the  said  ,  that  a  rule  was  granted  by  yon  during 

the  last  term  of  the  said  court  of  common  pleas,  setting  aside  the  said 

fieri  facias,  to  the  great  damage  and  grievance  of  the  said  :  We, 

therefore,  being  willing  that  due  and  speedy  justice  should  be  done  to  the  said 
in  this  behalf,  as  it  is  reasonable,  do  commaod  yon,  firmly  enjoin- 
ing you,  that  immediately  after  the  receipt  of  this  our  writ,  you  do,  without 
delay,  vacate  and  cause  to  he  vacated,  the  said  rule  granted  by  you  at  the  last 
term  of  the  said  court  of  common  pleas,  tliat  the  same  complaint 
may  not,  by  your  default,  be  again  repeated  to  us :  and  how  yon  shall  have 
executed  this  our  writ,  make  known  to  us,  before  onr  justices  of  our  supreme 
court  of  of  judicature,  at  the  in  the  town  of  in  the  coanty 

of  on  the  next,  then  and  there  returning  this  oar  writ, 

upon  peril  that  may  fall  thereon.    Witness,  &o.  [the  usual  teste.] 

CUrU 
,  Atty 

4. 
The  same,  to  vacate  an  order  setting  aside  the  report  of  referees.  (Hnmph. 
503.  Supra,  (  29. 
The  people  of  the  state  of  New  York,  to  the  judges  of  the  court  of  com- 
mon pleas  in  and  for  the  county  of  ,  greeting :  Whereas  we  have 
been  given  to  understand,  in  a  certain  action  of  trespass  on  the  case  pending 
before  yon  between  ,  plaintiff ;  and  defendant,  that  a  certain 
report  of  referees  was  duly  made  to  you  in  writing  by  ,  the  refe-s 
rees  appointed  in  the  said  action,  by  which  said  report  the  said  referees  certi- 
fied that,  [here  state  report  substantially,  and  the  amount  reported.]  Never* 
thelesB,  you,  the  aforesaid  judges,  have  not  only  unjostly  refused  to  rasder 
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jadgmeot  on  rach  report  according  to  the  tenor  and  effect  thereof,  bat  have  also 
nnjnatly  set  aside  and  vacated  the  same  to  the  grievous  damage  of  the  said 
,  as  we  are  informed  by  his  complaiot,  aud  which  complaint  we 
haT6  adjudgnd  to  be  true  as  appears  to  us  of  record.  Now,  therefore,  we  be- 
ing willing  that  full  and  speedy  justice  be  done  in  this  behalf  to  him  the  said 
,  as  it  is  just,  command  you,  firmly  enjoining  that  immediately 
after  the  receipt  of  this  writ,  you  set  aside  an<l  vacate  the  rule  made  by  you 
as  aforesaid  setting  aside  the  report  aforesaid  of  the  referees  aforesaid  ;  and 
also  that  yon  forthwith  render  judgment  on  such  report,  according  to  the 
tenor  and  effect  thereof,  lest  complaint  shall  again  come  to  us  by  your  de- 
fault, and  in  what  manner  this  our  command  shall  be  executed,  make  ap- 
pear to  our  said  justices  of  our  said  supreme  court  of  judicature,  on  the 
day  of  at  ,  and  then  sending  back  to  ui^his  our  writ.  Wit- 
ness, Slc.  tthe  usual  teste.]  Clerks, 
,  Atry. 

5. 

Alternative  mandamus  to  restore  an  attorney.  {Supra,  (  28.  2  R.  S.  486, 
510.  1  R.  S.  221.  Humph.  502.  See  cases,  §  28. 
The  people  of  the  state  of  New  York,  to  the  judges  of  the  court  of  com- 
mon pleas,  in  and  for  our  county  of  greeting :  Whereas,  as  we 
have  been  given  to  understand,  that  i  Esq  was  duly  admitted,  ap- 
pointed and  licensed  to  practice  as  an  attorney  and  counsellor  at  law  of  the 
Mid  court  of  common  pleas,  to  have  and  to  hold  such  office  so  long  as  he 
•hoold  well  demean  himself  therein.  By  virtue  whereof  the  said 
was  and  is  justly  entitled  to  the  exercise  of  the  office  aforesaid,  and  to  take 
the  fees,  perquisites  and  profits  thereof.  Nevertheless,  yon  the  aforesaid 
judges,  have  unjustly  removed  him  from  the  exercise  of  such  office  to  the 
grievous  damage  of  the  said  as  we  are  informed  by  his  complaint ; 
therefore,  we,  being  willing  that  full  and  speedy  justice  be  done  in  this  be- 
half to  him  the  said  as  it  is  just,  command  you,  firmly  enjoining 
that  immediately  after  the  receipt  of  this  writ,  you  restore  him  to  the  afore- 
said office  of  attorney  and  counsellor  at  law  of  the  said  court  of  common  pleas, 
and  permit  him  to  exercise  the  same,  and  to  take  the  fees,  perqubites  and 
profits  thereof,  or  that  you  show  cause  to  the  contrary  before  our  justices  of 
our  supreme  court  of  judicature,  at  on  the  day  of 
next,  lest  complaint  shall  again  come  to  as  by  your  default ;  and  in  what 
manner  this  our  command  shall  be  executed,  make  appear  to  our  said  justices 
of  our  said  supreme  court  of  judicature,  on  the  day  of  at 
and  then  sending  back  to  as  this  onr  writ  Witness,  See.  [the 
nsaal  teste.]                                                                                   Clerks. 

,Ateff. 

6. 

Peremptory  mandamus  therenpon. 

At  in  the  last,  adding  to  the  words  "  as  we  are  informed  by  bis  complaint,*' 

(hefe  words,  "  and  which  complaint  we  have  adjudged  to  be  true,  as  appean 

to  nt  of  record."    Omit  '*  or  that  yon  shoir  cause  to  the  contrary  before  onr 
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jpiticM  of  our  fupreine  coart  of  judicature,  at  ,  od  tho  day 
i4                  nezU                                                                            CUrk9. 
,  Att'y. 

7. 

Alternative  maDdamos  to  a  court  of  aeasiona  to  hear  and  determine  an  appeal 

against  an  order  of  bastardy.    (2  Gnde,  398,  et  9eq.) 

The  people,  Slc.    To • -.    Whereas  we  have  been  given  to 

understand  in  our  court  before  us  that  at  ,  an  appeal  was  entered 

on  the  behalf  of  against  a  certain  order  made  by  , 

two  justices  chosen  in  and  for  ,  for  ftliating  on  the  said  a 

faasLard  child,  born  of  tlie  body  of  ;  and  you  the  said  » 

before  whom  tlie  sai<l  appeal  was  brought  ^s  aforesaid,  were  then  and  there 
required,  on  behalf  of  the  said  ,  to  bear  and  determine  the  matter 

of  the  said  appeal,  yet  you  the  said  before  whom  the  said  appeal 

was  brought  as  aforesaid,  not  regarding  your  duty  in  that  behalf,  did  uot  bear 
and  determine  the  said  appeal,  nor  have  ycu  at  any  time  since  heard  or  de- 
termined the  same,  to  the  great  damage  and  grievance  of  the  said  i 
and  to  the  manifest  injury  of  his  estate,  as  we  have  been  informed  from  his 
complaint  made  to  us ;  whereupon  he  baih  besought  ns,  that  a  fit  and  speedy 
remedy  may  be  applied  in  this  respect ;  and  hereupon  we,  being  willing  that 
due  and  speedy  justice  should  be  done  in  this  behalf,  as  it  is  reasonable,  do 
command  you  the  said  that  you  do  proceed  to  hear  and  determine 
the  said  appeal,  at  or  that  you  show  us  cause  to  the  contrary 
thereof,  lest  in  your  default  the  same  complaint  should  be  repeated  to  as ;  and 
how  yon  shall  have  executed  this  our  writ  make  known  to  us  at 
an                   next    Witness,  [the  usual  teste.]                                 CUrk9, 

. ,Atfy. 

8. 

Peremptory  mandamus  thereon. 

As  in  the  last  form,  adding  after  the  words  *'  as  we  have  been  informed 

from  his  complaint  made  to  us,"  the  words  *'  and  which  complaint  we  have 

adjudged  to  be  true  as  appears  to  us  of  record,"  and  omitting  "  or  that  you 

show  us  cause  to  the  contrary  thereof." 

9. 
Alternative  mandamus  to  two  justices  to  take  the  examination  of  a  pauper 
touching  the  reputed  father  of  a  bastard  child.  (2  Gude,  407,  et  9eq.) 
The  people,  &c.  To — — ,  Whereas  we  have  been  given  to  un- 
derstand in  our  court  before  us,  that  heretofore  (to  wit)  on  the  day 
of  in  (he  year  of  ,  one  having  declared  her- 
self to  be  with  child,  aud  that  such  child  was  likely  to  be  bom  a  bastard,  and 
to  be  chargeable  to  the  county  [or  town]  of  in  the  said  county,  ap- 
plication was  made  unto  you  the  said  and  ,  being  two 
of  the  justices  of  by  and  on  behalf  of  the  superintendent  [or  guar- 
dian] of  the  poor  [or  commissioners  of  the  alms  housoi]  of  the  said  county,  [or 
towo,j  to  take  the  examination  jof  the  said                     louefaing  the  peison 
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who  had  gottea  her  with  child,  in  order  that  such  proceedings  might  be  had 
thereupoa  as  the  law  directs,  yet  yoa  the  said  and  well 

koowing  the  premises,  but  not  regarding  your  duty  in  that  behalf,  did  thea 
mod  there  absolutely  neglect  and  refuse,  and  have  ever  since  absolutely  ne- 
glected and  refused  to  take  Buch  examination,  in  manifest  obstruction  of  jus- 
tice, and  to  the  great  damage  aud  grievance  of  the  said  [town  or 
county  ;]  whereupon  they  have  besought  us  that  a  fit  and  speedy  remedy  may 
be  applied  in  this  respect ;  and  we  being  willing  that  due  and  speedy  justice 
^  should  be  done  in  this  behalf,  as  it  is  reasonable,  do  command  you  the  said 
and  ,  firmly  enjoining  you  that  immediately  after  the 
receipt  of  this  our  writ,  you  do  take  the  examination  of  the  said  , 
touching  the  reputed  father  of  the  said  bastard  chiid,  in  order  that  such  fur- 
ther proceedings  may  be  had  thereupon  as  the  law  directs,  or  that  you  show 
OS  cause  to  the  contrary  thereof,  lest  In  your  default  the  same  complaint 
should  be  repeated  to  us :  and  bow  you  shall  have  executed  this  our  writ  make 
known  to  us  at  on  next,  then  returning  to  us  this  our  said  writ 
Witness,  [the  usual  teste.]                                                                     Clerks* 

,  AlVy. 

10. 

The  peremptory  mandamus  tbereou  similar  to  the  last  form,  with  the 
changes  stated  in  No.  6. 

II.  Mmdamus  to  Inferior  Officert  and  Corporations. 
11. 
Mandamus  to  one  who  has  the  custody  of  public  papers  or  documents,  to 

permit  a  person  to  inspect  and  take  copies  of  the  same.     (2  Gude,  464, 465, 

466,  432.) 

The  People,  &c.  To .    Whereas  we  have  been  given  to 

understand,  in  our  court  before  us  at  ,  that  a  certain  plaint  in 

replevin  is  now  pending  in  our  said  court  before  us,  wherein  one  is  the 

plaintiff,  and  one  is  the  defendant,  touching  the  claim  or  title  of  the 

said  to  a  certain  right  of  common  aud  pasturage  for  all  manner  of  cat- 

tle and  other  commonable  rights  in,  over,  and  upon  the  open,  common,  waste 
and  unenclosed  lands  and  grounds  situate,  lying  and  being  within  the  , 

in  the  said  county  of  .    And  whereas  we  have  been  also  given  to  nn- 

dentand,  in  our  said  court  before  us,  that  application  hath  been  made  to  yoot 
the  said  ,  on  behalf  of  the  said  ,  to  permit  and  suflfer  the  said 

,  or  his  attorney  or  agent,  to  inspect  the  papers  and  public  document* 
whereof  you  have  the  custody,  so  far  as  the  same  relate  to  the  matters  in 
question  in  the  said  plaint,  and  to  take  copies  and  extracts  therefrom  ;  but 
that  yon  have  absolutely  refused  to  permit  the  said  ,  or  his  attorney  or 

agent,  or  other  person  on  his  behalf,  to  inspect  the  same,  or  to  take  copies  or 
extracts  therefrom,  to  the  great  damage  and  prejudice  of  the  said  ,  aa 

we  have  been  informed  from  his  complaint  made  to  us  ;  whereupon  he  hath 
besought  us  that  a  fit  and  speedy  remedy  may  be  applied  in  this  respect ;  and 
we,  being  witling  that  due  and  speedy  justice  should  be  done  in  this  behaUV 
fs  jt  is  leaaonaUe,  do  command  you,  the  said  ^  and  eacli  of  jpq»  and 
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all  and  every  other  person  or  peraona  in  whose  custody  or  posMwion  the  same 
may  be,  that  you,  or  auch  of  you  id  wboae  custody  or  poMeasion  the  name,  or 
EDy  of  them,  may  be,  do,  immediately  after  the  receipt  of  thit  our  writ,  per- 
mit and  suffer  the  said  ,  his  agent,  attorney,  or  solicitor,  to  have  the 
sight  and  inspection  of  the  said  papers  and  other  public  documents  whereof 
yon  have  the  custody,  so  far  as  the  same  relate  to  the  matters  in  Issue  in  the 
■aid  plaint,  and  to  take  copies  or  extracts  therefrom  at  his  own  proper  costs 
and  charges,  lest  by  your  default  the  same  complaint  should  be  repeated  to 
ns :  and  how  you  shall  have  executed  this  our  writ,  make  known  to  ns  at 
,  on  next,  then  returning  to  us  this  our  said  writ ;  and  this 
yon  are  not  to  omit.    Witness,  Slc.  Clerks, 

12. 

Mandamus  to  a  late  clerk  to  deliver  up  books,  &c.  to  the  present  clerk.    (2 

Gnde,  497, 498,  499.) 

The  People,  Slo.  To  — — — ,    Whereas  we  have  been  given  to 

understand,  in  our  court  before  ns,  that  ,  hath  been  duly  chosen,  ap- 

pointed, and  sworn  into  the  office  of  town  [or  county  or  other]  clerk.  And 
whereas  all  the  public  books,  records,  and  muniments  of  and  belonging  to  the 
said  [town  or  county]  ought  to  be  placed  and  deposited  with,  and  remain  in 
the  custody,  power,  and  possession  of  the  said  ,  as  such  town  [or  county 

or  other]  clerk,  for  the  use  and  benefit  of  .    And  whereas  we 

have  been  also  given  to  understand,  in  our  court  before  us,  that  the  aforesaid 
public  books,  records,  and  muniments  of  and  belonging  to  the  said  [town  or 
county,]  have  been  for  a  considerable  time  last  past,  and  now  remain  in  your 
custody,  possession,  or  power ;  and  application  hath  been  made  to  you  on  be* 
half  of  the  said  as  such  town  [or  county  or  other]  clerk  as  aforesaid, 

that  the  same  should  be  delivered  by  you  to  the  said  ,  as  such  town  [or 

county  or  other]  clerk  as  aforesaid,  in  order  that  the  same  might  remain  in 
his  custody  and  possession,  as  such  town  clerk  as  aforesaid,  for  the  use  and 
benefit  of  ;  yet  you,  well  knowing  the  premises,  but  not  re- 

garding your  duty  in  this  behalf,  have  absolutely  neglected  and  refused,  and 
■till  do  absolutely  neglect  and  refuse  to  deliver  to  the  said  ,  so  being 

such  clerk  as  aforesaid,  the  aforesaid  public  books,  records,  and  muniments 
of  and  belonging  to  the  said  [town  or  county,]  and  on  the  contrary  thereof 
unjustly  detain  the  same  in  your  custody  or  power,  in  contempt  of  us,  to  the 
great  damage  and  grievance  of  the  said  ,  and  to  the  great  hindrance  of 

the  administration  of  justice  within  the  said  [town  or  county,]  as  we  have 
been  informed  from  his  complaint  made  to  us  in  that  behalf;  we  therefore, 
being  willing  that  due  and  speedy  justice  should  be  done  In  this  behalf,  as  it 
Is  reasonable,  do  command  you,  firmly  enjoining  yon,  that  immediately  after 
the  receipt  of  this  our  writ,  you  do  without  delay  deliver,  or  cause  to  be  de- 
livered to  the  said  ,  so  being  such  clerk  as  aforesaid,  all  the  said  public 
books,  records,  and  muniments  of  and  belonging  to  the  said  borough,  in  year 
austody,  possession,  or  power,  in  order  thar  the  same  may  remain  in  the  cna* 
tody  and  possession  of  the  said  ,  as  such  clerk  as  aforesaid,  for  the  use 
Md  banafit  of               ,  or  that  you  show  us  cause  to  the  contrary  thereof 
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|«tt  by  your  deraoll  the  same  complaint  shoold  be  repeated  to  ns :  and  how 

700  ehall  haire  executed  this  our  writ,  make  known  to  us  at  ,  on 

aext,  then  retaming  to  ue  thie  our  writ.    WitneM,  &c. 

ClerU 
13. 
Mandamua  to  compel  oettain  officen,  as  superrisois,  commissioners,  &c.,  to 
^make  a  rate,  tax,  or  assessment  for  repaying  sums  expended  in  public  works 
or  for  other  purposes.    (3  Gude,  434, 438.) 

The  People,  &c.  To ,  {rreeting.     Whereas  [state  the  clr- 

cnmstaDces  from  which  the  obIi|ration  to  make  the  rate  arises]  neTertheless  you 
onr  said  [commissioners  of  sewers]  for  the  said  county,  not  being  ignorant  of 
the  premises,  but  little  regarding  your  duty  in  this  behalf,  haye  absolutely  re- 
fused and  still  do  refuse  to  make  such  rate,  tax,  and  assessment,  in  contempt 
of  us  and  to  the  no  small  damage  and  injury  of  ,  as  we  have  been 

informed  from  their  complaint  made  to  us  in  that  behalf ;  whereupon  they 
have  besought  us  that  a  speedy  remedy  be  granted  to  them ;  we  there* 
fore  being  willing  that  a  speedy  remedy  be  provided  for  them  in  that  be- 
half, as  is  jnst,  do  command  you  uur  said  ,  by  firmly  enjoining  you, 
that  you  do  without  further  delay,  in  due  form  of  law  make  aud  cause  and 
procure  to  be  made  a  rate,  tax,  and  assessment  on  all  and  every  person  and 
.persons  who  hath,  or  have,  or  holdeth,  or  hold  any  lands,  tenemenu,  and  he- 
reditaments within  the  said  county,  [town  or  city ;]  [describe  the  mode  in 
which  the  rale  is  to  be  made  ;J  and  that  you  do  all  and  singular  acts,  matters, 
and  things  necessary,  and  which  yon  may  lawfully  do  in  this  behalf,  or  signify 
to  us  good  cause  to  the  contrary,  lest  by  your  default  complaint  thereof  be 
again  made  to  us  :  and  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  at  ,  on  next,  then  returning  to  us  this 
onr  writ ;  and  this  you  or  any  of  you  are  not  to  omit  on  peril  that  may  en- 
sue thereon.    Witness,  &c.  Clerk*. 

14. 
Msndamus  to  compel  officers,  as  commissioners,  supervisors,  justices,  dtc.,  to 

levy  a  sum  assessed  on  a  certain  person  pursuant  to  a  statute.    (2  Gude» 

421,  441.) 

The  People,  dtc  To — ,  greeting.    Whereas  [state  the  cijr* 

eamstances  out  of  which  the  obligation  to  levy  the  sum  assessed  arises]  nsT* 
ertbeleas  yon  the  said  ,  well  knowing  the  premises,  but  not  regarding 

your  duty  in  this  behalf,  did  then  and  there  absolutely  neglect  and  refuse,  and 
have  ever  since  absolutely  neglected  and  refused,  to  issue  such  warrants  [or 
warrant]  as  aforesaid,  as  we  have  been*  informed  from  the  complaint  of  th» 
•aid  collectors  [or  other  persons]  made  to  us;  whereupon  they  have  be* 
sought  us  that  a  fit  and  speedy  remedy  be  applied  in  this  respect ;  and  we, 
being  willing  that  due  and  speedy  justice  should  be  done  in  this  behalf,  as  it  is 
reasonable,  do  command  you,  the  said  t  finnly  enjoining  yon,  that  im- 

aiediately  after  the  receipt  of  this  our  writ,  upon  proof  made  upon  oath  of  tha 
demand  made  by  the  said  coUeoton  as  aforesaid  of  the  said  sum  of  so 

1  upon  the  said  as  afonnid,  and  of  the  Bon-paymeiii  thAiaoi; 
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you  [or  one  of  you,  if  the  warrant  of  one  be  sufficient]  do  ieene  year  war- 
raute  [or  warrant,]  autboriziug  and  directing  the  eaid  colleelon  to  levy  the  said 
Bum  of  ao  aiseflaed  upon  the  said  as  aforesaid,  and  so  in  arrear 

and  refused  and  neglected  to  be  paid  as  aforesaid,  together  with  the  costs 
attending  the  same  (to  be  ascertained  by  you,  [or  one  of  you]  by  distress  and 
sale  of  tbe  goods  snd  chatieb  of  the  said  » pursuant  to  the  direction* 

of  the  said  statute,  or  that  you  show  ns  eause  to  the  contrary  tbereofr  Ies4  in 
your  default  the  same  complaint  should  be  repeated  to  us :  and  how  you  shall 
have  executed  this  our  writ  make  kuown  to  ns  at  ,  on 

next,  then  returning  to  ns  this  our  said  writ    Witness,  dLc  Clerks, 

15. 
Mandamus  to  a  person  to  take  upon  himself  the  office  of  mayor. 

The  People,  &c.  To  — ^~- ,  Esq ,  greeting :  Whereas,  we  have  been 

given  to  understand  in  our  court  before  us,  that  heretofore  (to  wit)  on 
now  last  past,  yon  the  said  ,  were  in  due  manner  elected  into  tbe  office 

of  mayor  of  ,  to  serve  in  the  same  office  for  the  space  of  one  whole  year, 

then  next  following,  of  which  election  you  the  said  then  and  there  had 

notice  ;  and  it  then  and  there  becsme  and  was  liie  duty  of  you  tbe  said  i 

so  being  elected  as  aforesaid,  to  take  tbe  oath  for  the  due  and  faithful  execution 
of  the  office  of  mayor  of  the  said  [town  or  city],  and  to  uke  upon  yourself  and 
execute  the  said  office  of  mayor  of  the  said  town  for  the  residue  of  one  whole 
year,  computed  from  ,  now  last  past ;  yet  you  the  said  ,  well  know- 

ing the  premises,  but  not  regarding  your  duty  in  this  behalf,  have  absolutely 
neglected  and  refused,  and  still  do  absolutely  neglect  and  refuse  to  take  the 
oath  for  the  ^ne  and  faithful  execution  of  the  office  of  mayor  of  the  said 
town,  [or  city,]  and  to  take  upon  yourself  and  execute  the  office  of  mayor  of 
the  said  town,  [or  city,]  in  manifest  obstruction  of  public  justice  withiu  tbe 
said  town,  and  to  the  great  damsge  and  grievance  of  the  iuhabilants  thereofi 
as  we  have  been  informed  from  the  complaint  of  ,  made  to  us ;  where- 

upon they  have  besought  us  that  a  fit  and  speedy  remedy  may  be  applied 
in  this  respect ;  and  we,  being  willing  that  due  and  speedy  justice  should 
1)0  done  in  tbe  premises,  as  it  is  reason sble,  do  command  you,  the  said  r 

firmly  enjoining  you,  that  immediately  after  the  receipt  of  this  our  writ,  you 
ilo  take  the  oath  for  the  due  and  faithful  execution  of  the  office  of  mayor  of 
the  said  town,  [or  city,]  and  that  you  do  take  upon  yourself  and  execute  the 
paid  office  of  mayor  of  the  said  town,  for  the  residue  of  one  whole  year,  com- 
puted ftmn  the  said  day  of  now  lest  past,  or  that  you  show  ua 
cause  to  the  contrary  thereof,  lest  the  same  complaint  should  by  your  default 
be  repeated  to  us :  and  how  you  stfall  have  executed  this  our  writ,  make 
known  to  us  at  ,  on  next,  then  returning  to  us  this  our  said  writ. 
Witness,  dec.  Clerki, 

IS. 
Mandamus  to  restore  one  of  the  common  conncil  of  a  city.    (3  Gude>  545.) 
The  People,  dto.  To  the  citizens  of  the  common  eoancil  of  our  city  of         , 
and  to  avery  of  them,  greeting :  Whereas,  was  daly  eleeted,  swonii  md 
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•dnUted  into  the  place  and  office  of  one  of  the  common  eonncil  of  onr  said 
oity  of  ,  in  which  said  place  and  office  he,  the  said  ,  always  behaved 

and  {Governed  hiaiself  well,  yet  you,  the  said  citizens  of  the  common  council, 
of  onr  said  city,  without  any  reasonable  cause,  have  unjustly  removed  the 
mid  from  the  said  place  and  office  of  one  of  the  common  council  of  our 

said  city,  in  contempt  of  us,  and  to  the  no  small  dama|^  and  gTievanoe  of 
him,  the  said  ,  [and  to  the  manifturt  lessening  of  his  estate,]  as  we  have 

been  informed  ftom  his  complaint  made  to  us  in  that  behalf:  we  therefore 
being  wiiling  that  due  and  speedy  justice  be  done,  in  this  behalf,  to  the  said 
,  (as  it  is  reasonable,)  do  command  you,  that  immediately  after  the  re- 
ceipt of  this  our  writ,  you  do  restore,  or  cause  to  be  restored,  the  said 
into  the  said  place  and  office  of  one  of  the  common  council  of  our  said  city 
of  ,  together  with  all  the  liberties,  privileges,  and  franchises  to  the  said 

place  and  office  of  one  of  the  common  council  of  our  said  city  belonging  and 
appertaining,  or  that  you  show  us  cause  to  the  contrary  thereof,  that  the  same 
complaint  may  not  by  your  default  be  repeated  to  us :  and  how  you  shall 
have  executed  this  onr  writ,  make  known  to  us  at  ,  on  ,  then  re* 

loming  to  ns  this  onr  said  writ.    Witness,  &a  Clerktm 

17. 

Mandamus  to  elect  a  mayor.    (2  Gude,  500,  503,  505,  507,  510,  511,  512, 

515,  516,  518,  520,  522, 524. 

The  People,  Slc. To  ,  greeting:  Whereas,  [set  out  the  cirenm- 

fltanees  out  of  which  the  obligation  to  elect  arises,]  and  we  have  been  given  to 
nndentand  m  our  court  before  us,  that  on  ,  now  last  past,  being  the 

day  appointed  for  the  election  of  a  mayor  of  the  said  town  [or  cityj  as  afore- 
said,  no  election  was  made  of  a  mayor  of  or  for  the  said  town  [or  city]  for  the 
present  year,  [pursuant  to  the  direction  of  the  statute  in  such  case  made  and 
provided,]  nor  hath  any  election  of  a  mayor  of  or  for  the  said  town  [or  city] 
been  since  at  any  time  made,  as  we  have  also  been  given  to  understand  in  our 
said  court  before  us,  to  the  manifest  hindrance  and  obstruction  of  public  jus- 
tice within  the  said  town  [or  city] :  we  therefore,  being  willing  that  a  due 
and  speedy  remedy  should  be  applied  in  this  behalf,  as  it  is  reasonable,  do 
command  yon,  the  said  [mayor,  aldermen,  and  commonalty]  of  the  said  town 
[or  city,]  firmly  enjoining  you,  that  every  of  you  having  a  right  to  vote  or  be 
present  at,  or  to  do  any  other  act  necessary  to  be  done  in  order  to  the  election 
of  a  mayor  of  the  said  town  [or  city]  do,  upon  ,  the  next,  between 

the  hours  of  o'clock  in  the  morning,  and  o'clock  in  the  afternoon 

of  the  same  day  [assemble  yourselves  in  some  convenient  place  or  places 
within  the  said  town  [or  city]  of  ,  and  that  being  so  assembled,  you 

[describe  here  in  what  manner  the  election  is  to  be  held]  do  then  and  there, 
according  to  your  authority  in  that  behalf,  respectively  proceed  to  the  election 
of  a  mayor  of  the  said  town  and  borough  for  the  residne  of  one  whole  year, 
to  be  computed  from  ,  now  last  past :  and  that  yon,  and  every  of  you, 

^  every  act  necessary  to  be  done  in  order  to  such  election  [pursuant  to  the 
statute  in  such  case  made  and  provided ;]  and  that  such  of  you  to  whom 
Ihe  sane  of  right  belongs,  do  administer  or  cause  to  be  administered  to  tha 

Vol.  IL  46 


217—90  CASES  IN  THE  SUPREME  COURT. 

Fish  T.  Weatherwax. 

person  who  shall  be  so  elected  into  the  said  office,  the  oath  for  the  doe  and 
faithful  execution  of  the  said  office,  [and  that  yon  do  admit  or  cause  to 
be  admitted  the  same  perKra  into  the  said  office  of  mayor  of  the  said  town, 
[or  city.]  with  all  the  liberties,  privileges,  and  franchises  te  the  said  place  and 
office  belonging  and  appertaining,  and  do  all  other  acte  necessary  to  be  done 
in  order  to  and  for  the  completing  the  said  election,  pnrsvant  to  the  directions 
of  the  statute  in  such  caee  made  and  provided,  or  that  yon  show  us  cause  to 
the  contrary  thereof,  lest  by  your  default  the  same  complaint  should  be  re- 
peated to  us :  and  how  you  shall  have  executed  this  our  writ  make  known  to 
us  at  I  on  ,  then  returning  to  us  this  our  said  writ    Witness,  die. 

CUrk9, 

18. 
Mandamus  to  elect  an  alderman  in  the  place  of  one  who  has  left  the  coaatiy. 

The  people  of  the  state  of  New  York,  by  the  grace  of  God  free  and  inde* 
pendent,  to  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
[l.  s.]  York,  greeting :  Whereas,  on  the  first  day  of  November  last  past,  and 
for  ihe  two  succeeding  da]rs,  an  election  was  duly  held  according  to 
law  in  the  fifth  ward  of  the  said  city,  for  the  purpose  of  electing  an  alder- 
man and  other  officers  of  the  said  fifth  ward,  according  to  the  charter  of  the 
city  of  New  York,  and  the  statutes  amending  the  same,  and  whereas  at  the 
said  election,  David  Rogers  had  a  majority  of  votes  for  alderman  of  the  said 
ward ;  whereupon  the  said  D.  Rogers  was  entitled  to,  and  ought  to  have 
qualified  himself  to  become  a  member  of  the  common  council  of  the  said  city 
by  appearing  and  taking  the  oath  or  oaths  by  law  provided,  but  on  the  con- 
trary thereof  the  said  D.  R.,  soon  after  the  said  election  took  place,  and  in 
the  said  month  of  November,  and  before  the  firat  day  of  January  last  past, 
departed  from  the  United  States  for  the  island  of  St.  Croix,  in  the  West  In- 
dies, without  having  ever  qualified  himself  by  law  to  assume  the  office  of 
alderman  of  the  said  fifth  ward.  And  whereas,  the  said  D.  R.  has  ever  since 
been,  and  still  is  absent  from  the  United  States,  whereby  the  said  fifth  ward 
is  not  fully  represented  in  the  said  common  council,  and  manliest  injustiee  is 
done  to  the  residents  and  electors  in  the  said  fifth  ward,  as  has  been  suggested 
to  us  by  the  complaint  of  J.  B.  Schmelxel,  J.  R.  Manley,  6.  Conklin,  Geoige 
Arnold,  D.  Banks,  and  Benj.  Briggs,  residents  and  electors  iu  the  fifth  ward. 
And  whereas,  we  have  been  informed  by  the  said  complaint,  that  by  reason 
of  the  premises  aforesaid,  the  ofike  of  alderman  of  the  said  fifth  ward  is  new 
yaeant,  and  that  it  is  proper,  expedient  and  necessary  that  an  election  for 
alderman  of  the  said  ward  should  be  had  without  delay;  therefore,  being  will- 
ing that  due  and  speedy  justice  should  be  done  in  this  behalf,  as  it  is  reasona- 
ble, we  do  command  you,  by  firmly  enjoining  you,  that  immediately  after  the 
receipt  of  this  our  writ,  you  do  without  delay  cause  an  election  to  be  held  for 
the  purpose  of  choosing  and  electing  an  alderman  of  the  said  fifth  ward,  pursu- 
ant to  the  charter  and  the  acts  of  the  legislature  of  the  state  of  New  York,  in 
such  case  made  and  provided,  or  signify  to  us  the  contrary  thereof,  that  the 
same  complaint  may  not,  by  your  default,  be  again  repeated  to  us,  and  how 
you  shall  have  executed  this  oar  wmTi  make  it  appear  before  oar  joiticee  of 
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oar  aapreme  court  of  jadicataroi  at  the  academy  in  the  towa  of  Utica,  on  the 
first  Monday  of  July  next,  and  this  you  are  not  to  omit  on  peril  that  may  fall 
thereon.  Witness,  John  Savage,  Eeq.,  chief  joBtice,  at  the  City  Hall,  in  the 
city  of  New  Yotk,  the  15(h  day  of  May,  in  the  year  of  our  Lord,  1830. 

Fairlie,  Hubbard,  Bridge  and  Oliver,  Clerks. 
J.  A.  Dunlap,  Att'y. 


Haskins*  against  Sebor. 

Where  the  plaintiff  stipnlates  to  try  the  cause  at  the  next  circnit  court,  but 
does  not,  and  the  defendant  neglects  to  move  for  judgment  as  in  case  of 
nonsuit,  at  the  next  term  after  the  default,  it  is  a  waiver  of  the  default ; 
and  the  plaintiff  will  be  entitled  to  etipnlaie  anew,  if  the  motion  is  made  at 
ft  subsequent  term. 

Issue  was  joined  in  this  cause,  in  Febniary  term  last,  and 
in  April  term  the  plaintiff  stipulated  to  try  the  cause  at  the 
next  circuit,  which  was  held  in  July  last :  but  did  not  bring 
on  the  cause  to  trial,  though  younger  issues  were  tried. 

PendletoTif  for  the  defendant,  now  moved  for  judgment,  as 
in  case  of  nonsuit. 

B.  Livingston,  contra. 

Per  Curiam.  As  the  defendant  did  not  apply  at  the  July 
term,  but  has  suffered  two  terms  to  elapse,  since  the  defend- 
ant's default,  he  must  be  considered  as  having  waived 
the  default,  and  the  plaintiff  is  *freed  from  his  stipu-  [*218] 
lation.  This  being,  then,  as  it  were,  the  first  appli- 
cation, the  plaintiff  is  entitled  to  a  new  stipulation  ;  and  the 
motion  must  be  denied 

Rule  refused.(a) 

(a)  See  Grah.  Prac.  2d  «d.  €16-618,  619. 
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NixEN  against  Hallett  and  Bowne. 

"When  a  material  witnaai  for  the  plaintiff  onezpectadly  went  abroad,  ao  thai 
he  could  not  be  lul^icenaed  at  the  trial,  it  waa  held  a  raffident  ezcuae  for 
the  plaintiff,  for  not  proceeding  to  trial  pmraant  to  his  atipnlation. 

Pendleton,  for  the  defendants,  moved  for  judgment,  as 
in  case  of  nonsuit,  in  this  cause,  as  the  plaintiff  did  not  try 
the  cause  at  the  last  November  circuit,  pursuant  to  his  stipu- 
lation. 

TVoupj  contra,  read  an  affidavit,  stating  that  a  material 
witness  for  the  plaintiff,  residing  in  New  York,  went  on  a 
voyage  to  sea,  some  time  in  October,  which  was  not  known 
to  the  plaintiff,  or  his  attorney,  until  the  beginning  of  No- 
vember, when  it  was  too  late  to  procure  his  attendance  at 
the  circuit ;  but  that  he  was  expected  to  return  before  the 
next  circuit. 

Per  Curiam.  We  think  the  plaintiff  has  shown  a  suffi- 
cient excuse  for  not  proceeding  to  trial ;  and  be  may  stipu- 
late anew,  on  payment  of  the  costs  of  the  last  circuit. 

Motion  denied.(a) 


[*219]    *Jackson,  ex  dem.  Gansevoort,  against  Murrat. 

Where  a  verdict  ia  taken,  subject  to  the  opinion  of  the  court  on  a  case  statedi 
the  counsel  for  the  plaintiff  opens  the  argument  of  the  cause. 

A  VERDICT  having  been  taken  for  the  plaintiff  in  this 
cause,  subject  to  the  opinion  of  the  court,  on  a  case  mad6 ;  a 
question  was  raised  by  the  counsel,  which  of  them  was  to 
open  the  argument,  on  the  motion  for  a  new  trial. 

Per  Curiam.  Where  a  verdict  is  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  on  a  case  stated,  it  is  to 

(a)  See  note  (a)  to  Torrey  ▼.  MorehouHt  ngn-tf,  vol.  1,  p.  343.  Also,  Gr». 
Prac  619,  630. 
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be  considered  so  far  in  the  nature  of  a  special  verdict,  that 
the  counsel  for  the  plaintiff  is  to  open  the  argunient.(a.) 

Van  Vechtenj  for  the  plaintiff. 

Cody,  contra. 


Bog  ART  against  M' Donald. 

A  declaration  was  allowed  to  be  amended  by  increasing  the  damages  in  the 
conclusion,  on  payment  of  costs. 

In  the  writ  and  declaration  in  this  cause,  the  damages 
were  laid  at  600  dollars.  The  defendant  was  in  custody,  and 
filed  a  cognovit  for  600  dollars. 

Riggs,  for  the  plaintiff,  now  moved  for  leave  to  amend 
the  declaration,  by  striking  out  600,  and  inserting  1200  dol- 
lars. The  suit  was  on  a  note  for  pounds,  and  the  mistake 
arose  by  inserting  dollars,  instead  of  pounds. 

*Cady,  contra.  [*220] 

Per  Curiam.  It  is  clearly  a  mistake ;  and  as  there 
is  no  bail  in  the  cause,  no  injury  can  arise  from  allowing  the 
amendment.  Courts  are  liberal  in  granting  amendments,  for 
the  furtherance  of  justice.  The  motion  is  granted,  on  pay- 
ment of  costs,  and  with  liberty  to  the  defendant  to  plead  de 
novo. 

Rule  granted.(i) 

(a)  Where  a  Tordict  is  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
eonrt  on  a  case  to  be  made,  and  the  plaintiff  does  not  make  up  the  case  ac- 
cording to  the  rnles  and  practice  of  the  court,  the  defendant  may  give  notice 
of  the  motion  at  the  next  term  for  judgment ;  and  if  no  sufficient  excuse  is 
then  shown  by  the  plaintiff  for  not  making  the  !ase,  the  court  will  order  judg- 
ment to  be  entered  for  the  defendant.  (Jaekton  ▼.  Case,  12  Johns.  R.431. 
The  Engle  v.  A/jwr,  mpra,  vol.  1,  p.  332.  Grab.  Frac.  2d  ed.  675.)  Tlie 
party  making  the  cato  must  bring  it  to  argument.  {Pereival  v.  Jones,  iupra, 
vol.  I  p.  393.    Colem.  104.    Grab.  Prao.  2d  ed.  «(  supra.) 

(6)  Bj  the  common  law,  judicial  tribunals  are  required  to  allow  amend- 
menU  which  will  conduce  to  the  purposes  of  justice.  And  therefore  they 
possess  dkcretiottary  power,  at  every  stage  of  the  proceedings,  to  grant  the 
right  to  amend  apon  such  tenns  as  they  may  judge  proper.    {Horittm  v.  Smu^ 
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<«r,  6  J.  B.  Moore,  490.  Taylor  ei  al  v.  Lyon,  2  Moore  &,  Payne,  586.  See 
Penny  ▼.  Van  CUef,  1  Hall  R.  165.  Grah.  Prac.  2d  ed.  649.)  Thia  power, 
aa  we  shall  hereafter  see,  has  been  in  some  degree  controlled  both  in  England 
and  this  eonntry  by  statutory  provisions,  for  the  purpose  of  securing  substan- 
tial rather  than  technical  justice.  Let  us  examine,  in  this  note,  some  of  the 
cases  in  which  the  rules  of  amendment  have  been  considered  in  reference  to 
declarations. 

$  1.  Generally  a»  to  the  right 
A  declaration  may  be  amended  at  any  time,  so  long  as  the  proceedings  re- 
main on  paper ;  (Havert  v.  Bannioter,  1  Wils.  7  ;  see  Aubeer  t.  Barker^  I 
IVils.  149  ;)  that  is,  nntil  judgment  signed,  and  during  the  term  in  which  it  is 
signed ;  for  until  then,  the  proceedings  are  considered  only  as  in  fieri,  and 
consequently  subject  to  the  control  of  the  court.  (Gra.  Prac.  2d  ed.  649.  3 
Burr,  756.  3  Bl.  Comm.  407.  1  Salk.  47;  2  id.  546 ;  3  id.  31.  1  Dowl. 
Fr.  Cas.  657.)  And  there  is  no  difference  in  this  respect,  between  penal  and 
other  actions ;  (1  Doug.  114 ;)  and  the  court  will  accordingly  permit  the  plain- 
tiff in  a  penal  action  to  amend,  even  after  the  time  limited  for  bringing  ano- 
ther action,  provided  there  have  been  no  unnecessary  delay  upon  his  part,  and 
that  the  amendment  required  do  not  introduce  any  new  cause  of  action.  (6 
T.  R.  543  ;  10  B.  &  C.  689.)  After  the  term  of  which  judgment  is  signed, 
the  pleadings,  Slc.  cannot  be  amended  at  common  law,  but  by  virtue  of  the 
statutes  of  amendmento  only.  (Co.  Lit.  260  ;  see  2  Str.  1011.  Grah.  Prac. 
2d  ed.  649 ;  see  Mathewa  v.  Smith,  I  Hodges,  175.  Jones  v.  Edwards,  3 
Mees.  8l  Wels.  218.  6  Dowl.  369.)  The  sole  object  of  amendment  being  to 
obtain  substantial  justice,  but  few  general  rules  can  be  stated.  As  a  general 
rale,  an  amendment  will  be  granted  wherever  it  can  clearly  be  done  without 
injustice,  and  where  the  party  applying  for  it  has  not  by  his  own  negligence 
lost  the  right  (See  Mathews  v.  Smith,  cited  supra  in  a  criminal  case.  Re- 
gina  V.  Hewins,  9  Carr.  &  Payne,  786.)  Thus  where  plaintiff  has  been  mis- 
led by  defendant  as  to  the  nature  of  a  charter  party,  the  court  permitted 
plaintiff  to  amend  by  striking  out  a  count  in  covenant  on  the  charter  party, 
and  declaring  for  frei|^t,  not  upon  the  charter  party ;  and  this  after  many 
years  had  elapsed  since  the  commencement  of  the  action,  the  defendant  hav- 
ing been  the  cause  of  the  delay.  (^Alywin  v.  Todd,  1  Bing.  N.  R.  170.)  And 
in  an  action  against  the  sheriff  for  taking  insufficient  pledges  in  a  replevin 
bond*  the  court  allowed  the  declaration,  which  was  in  the  common  form«  to 
be  amended,  (upon  payment  of  costs,)  by  alleging,  instead  of  a  recovery 
in  the  original  action,  a  reference  by  the  consent  of  the  sureties  and  the  de- 
fendant, and  the  result  of  that  reference ;  and  also  by  adding  a  new  count. 
{Dale  V.  Gordon,  3  M.  &  Scott,  339.)  And  where  the  particulars  showed  the 
exact  amount  claimed,  the  judge  allowed  the  declaration  to  be  amended,  by 
increasing  the  sums  stated  in  each  count.  {Dew  v.  Katx,  8  C.  &  P.  315.) 
So  where  in  assumpsit  the  declaration  stated  the  undertaking  to  erect  a  build- 
ing, and  fit  it  np  according  to  certain  plans,  by  a  day  stated,  for  the  sum  of 
JC30,  plea  fion  assumpsit,  and  that  the  agreement  was  rescinded ;  the  con- 
tract proved  was  for  the  erecting  certain  seats  (for  the  coronation)  to  be  com- 
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pleted  four  or  five  days  before,  &c.,  for  the  sum  of  £25,  and  it  appeared  that 
no  plans  were  ever  a^ed  upon ;  held,  that  tire  judge  properly  allowed  the 
record  to  be  amended  according  to  the  true  contract,  it  not  being  material  to 
the  merits  of  the   case.    (Ward  v.  Pearmm,  5  Mees.  &  W.  16;  and  7 
Dowl.  382.)    So  in  an  action  by  executors,  the  defendant  pleaded  in  abate- 
ment the  non-joiuder  of  one  exeontor  (who  had  not  proved.)    The  court  al- 
lowed the  proceedings  to  be  amended,  on  payment  of  costs,  as  the  statute  of 
limitations  would  have  been  a  bar  to  a  fresh  action.    {Lakin  ▼.  Watton,  2 
Dowl.  P.  C.  633.)    And  the  court  will  give  the  plaintiff  leave  to  do  so  in  a 
civil  action,  even  against  a  prisoner ;  but  they  will  not  permit  him  to  add  new 
•onnts  to  his  declaration  in  such  a  case.     (OtoenB  v.  Duboia,  7  T.  R.  698.)   And 
where,  in  an  action  for  a  breach  of  promise  of  marriage,  the  declaration  con- 
tained three  counts,  the  first  to  marry  on  request,  the  second  within  a  reason- 
able time,  and  the  third  generally.    On  a  motion  to  amend  the  declaration, 
by  inserting  a  new  count  to  marry  on  a  particular  day,  the  court  ordered  the 
first  count  to  be  amended,  by  striking  out  the  promise  to  marry  on  request, 
and  introducing  a  particular  day  therein,  although  the  declaration  had  been 
filed  more  than  two  terms  before  the  application  was  made,  and  directed  the 
costs  of  such  application  to  abide  the  event  of  the  cause.    {Horston  v.  SkU' 
liter,  6  J.  B.  Moore,  490.)     So  the  court  allowed  several  avowries  in  replevin 
to  be  amended  by  altering  the  name  and  description  of  the  loeua  in  quo,  and 
stating  the  holding  to  have  been  for  a  year  instead  of  half  a  year,  and  also 
by  adding  new  avowries,  varying  the  amount  of  the  rent ;  although  issue  had 
been  joined  and  notice  of  trial  given  and  countermanded,  and  more  than  two 
terms  had  elapsed  previously  to  the  application  for  the  amendment.    {Prior 
T.  Duke  of  Buckingham,  8  J.  B.  Moore,  584.)     So  where  a  party  was  de* 
scribed  as  a  foreign  subject,  but  was  not  said  expressly  to  be  an  alien,  which 
was  necessary  to  give  the  circuit  court  of  the  United  States  jurisdiction  in 
the  cause,  the  plaintiff  was  allowed  to  amend.    {MiehaeUon  v.  Denison,  3 
Day,  294.)    Where  a  plaintiff,  on  leave  to  amend,  struck  out  a  count,  erro- 
neously supposing  he  had  a  better  remedy  for  the  cause  of  action  on  which 
it  was  founded,  and  took  judgment  on  the  remaining  counts,  he  was  permit- 
ted, on  a  review  of  the  first  actiou,  to  restore  that  count,  having  first  unsuc- 
cessfully attempted  his  other  supposed  remedy.    {Parker  v.  Parker,  17  Mass. 
376.)    Where  the  declaration  in  ejectment  laid  the  demise,  by  mistake,  be- 
fore the  death  of  the  person,  whose  death  gave  rise  to  the  controversy,  leave 
was  given  to  amend.     {Coates  v.  Hamilton,  2  Dall.  256.)    Where  the  plain- 
tiff declared  on  a  note,  and  for  money  paid,  and  for  work  and  materials,  he 
was  allowed  to  file  a  statement  on  a  due-bill  and  book  account    {Pairehild 
T.  Z>enn»«0R,4  Watts,  258.)     An  amendment  of  a  count  in  slander,  changing 
the  words  from  one  language  to  another  in  which  they  were  spoken,  is  demand- 
able  of  right  by  the  plaintiff.     {Rahauaer  ▼.  Sehwerger  Barth,  3  Watts,  28.) 
And  informalities  in  the  names  of  parties  may  be  corrected,  on  appeals  from 
justices  of  the  peace.    {Graham  v.  Vandalore,  2  Watts,  131.    Bratton  ▼. 
Seymour,  4  Watts,  329.)    So  on  payment  of  costs  from  the  eomroencemenl 
of  the  action,  the  plaintiff  was  allowed,  in  Maryland,  to  amend  his  declara- 
tion from  aasumpeit  to  trover.    {Kirwan  y.  Raborg,  1  Har.  6l  J.  396.)    And 
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in  Alabama,  whatever  is  amendable  in  the  inferior  conrt  will  be  conaidered*  ki 
the  rapreme  conrt,  an  amenied.  (Boddie  v.  Ely,  3  feStew.  182.  See  also 
Hook  ▼.  Tumbull,  6  Call,  85.    Smith  ▼.  Jackson,  Paine,  486.) 

A  declaration  in  ejectment  may  be  amended,  as  in  other  actiona;  (Den  ▼• 
Smith,  2  Pen.  710 ;  LouriBbvry  v.  Ball,  12  Wend.  247  ;>  as,  by  alteg:ing  the 
date  of  the  demise.  Anon.  3  Halst  366.  (Den  t.  Smith,  2  Pen.  710. 
Blaekwell  ▼.  Patton,  7  Cranch,  471.)  Thus  where  the  declaration  laid  the 
demise,  by  mistake,  before  the  death  of  the  person,  whose  death  gave  rise  to 
the  controversy,  leave  was  pven  to  amend.  (Coatee  v.  Hamilton,  2  DalL 
5256.)  So  an  amendment  of  a  declaration,  by  enlarging;  the  term^  was  allowed 
on  payment  of  costs.  (Coekehot  v.  Hopkins,  2  Dall.  97.  Wood  v.  Galhraith,  2 
Yeates,  536.)  Bat  the  conrt  will  not  allow  an  amendment,  by  enlarging  the 
term,  where  after  judgment  the  term  expires,  if  there  has  been  great  laches 
and  delay,  and  another  party  has  come  into  poesesaion.  (Gardiner  v.  WiU 
son,  2  Yeates,  186.  Campbell  v.  Chratz,  6  Binn.  115.)  A  new  demise  may 
be  added,  on  terms,  viz.  that  the  defendant  have  twenty  days  after  service  of 
the  amended  declaration,  to  elect  whether  he  will  continue  to  defend  ;  and 
should  he  elect  to  defend,  then  he  is  to  have  the  costs  usual  in  cases  of  amend- 
ment, and  twenty  days  from  the  time  of  making  such  election,  to  plead  de 
novo,  or  abide  by  his  former  plea.  If  he  elect  to  proceed  no  further,  then  to 
receive  all  his  costs  up  to  the  day  of  making  such  election.  (Anonymous,  2 
Gaines,  260,  261.  Et  vide  Coleman,  49.  Jackson  v.  Murray,  1  Cow.  156.) 
It  has  also  been  decided  that  after  six  years'  service  of  the  declaration,  leave 
was  given  to  amend,  by  adding  new  demises,  only  on  the  plaintift's  paying  all 
the  costs  already  incurred,  in  case  the  defendant  should  choose  to  relinquish  his 
defence.  (Jackson  v.  Kovgh,  1  Caioes,  251.  18  Johns.  510.)  Again,  the 
defendant  may,  at  any  time,  move  to  have  the  demise  of  a  leroor,  who  died 
before  the  commencement  of  the  action,  struck  out  of  the  declaration,  with- 
out costs  ;  (Jackson  v.  Reynolds,  1  Gaines,  20 ;  Jackson  v.  Diix,  1  Johns. 
Cat.  392  ;  S.  G.,  Coleman,  102  ;  Jackson  v.  Bankeroft,  3  Johns.  259 ;  EIWU 
V.  Bokannon,  5  Monr.  123  ;)  or  a  lessor  may  be  struck  out  of  the  declaration, 
on  affidavit  of  his  having  no  interest  in  the  premises ;  (Jackson  v.  Selovee, 
10  Johns.  363  ;)  though,  under  special  circumstances,  the  court  will  permit 
his  demise  to  be  retained  ;  (Id. ;)  and  several  new  demises  have  been  permit- 
ted to  be  added  where  there  was  a  subsisting  title  in  the  added  lessors ;  (Jack' 
son  V.  Travis,  3  Cowen,  356 ;)  though  the  plaintijQT  will  not  be  permitted  to 
amend  his  declaration,  by  inserting  a  demise  from  a  person  who  has  no  claim 
of  any  subsistiog  title  to  the  premises  in  question.  (Jackson  v.  Riehnund,  4 
Johns.  483.)  In  ejectment,  an  amendment,  so  as  to  enlarge  the  term  laid  in 
the  declaration,  will  be  permitted,  in  the  discretion  of  the  court.  So  the  no- 
tice at  the  end  of  the  declaration  in  ejectment,  may  be  amended  after  ser- 
vice, by  striking  out  one  day  and  inserting  another.  (Den  v.  Laning,  4  Halst 
254.)  And  where  there  was  an  actual  entry  and  lease  for  the  purpose  of 
avoiding  a  fine,  and  the  demise  in  the  declaration  was  by  mistake  laid  on  the 
first  instead  df  the  sixth  of  May,  the  court  granted  leave  to  amend,  but  al- 
lowed the  defendant  to  elect  in  twenty  days  whether  to  defend  or  not ;  and  if 
lie  chose  to  defend,  then  to  have  the  costs  of  the  amendment  only ;  but  if  be 
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ftbandoned  his  defence,  then  be  was  to  be  entitled  to  coats  to  the  time  of  hie 
election.  {Lion  v.  BurtU,  18  Johns.  510.)  A  declaration  cannot  be 
•mended  by  inserting  new  lesson,  nor  by  adding  new  demises  dated  after  ac- 
tion brought  (Dudley  ▼.  Grayson,  6  Monr.  260.  Currie  v.  Tebbt,  5  Monr. 
443.)  In  a  writ  of  entry,  a  parcel  of  land,  described  in  the  coant  as  an 
entire  tract,  was  demanded.  But  only  a  part  of  it  was  in  dispute  between  the 
parties,  and  that  part  was  within  the  tenant's  enclosure ;  the  residue  being 
within  the  enclosure  of  the  demandant.  After  a  plea  of  an  entry  by  the  de- 
mandant, pending  the  suit  in  abatement  of  the  writ,  it  appearing  that  the  de- 
mandant had  only  entered  upon  the  parcel  of  the  land  which  was  within  his 
own  enclosure,  the  court  permitted  the  demandant  to  amend  his  count,  so  as 
to  confine  his  demand  to  the  parcel  within  the  tenant's  enclosure,  upon  terms; 
{WUoon  V.  Eaton,  5  N.  Hamp.  141 ;  S.  P.,  Somes  v.  Skinner,  16  Mass.  357  ;) 
and  a  demandant  in  a  writ  of  right,  having  counted  on  his  own  seisin  within 
forty  years,  may  amend  by  snbstitating  thirty  ;  {Holmes  v.  Holmes,  2  Picl^. 
5i3  ;)  and  in  an  action  of  ejectment  in  which,  according  to  the  provisions  of  the 
laws  of  Tennessee,  the  defendant  was  held  to  Lail,  the  declaration  stated  two 
demises,  one  by  N.  and  K.,  citizens  of  Pennsylvania,  the  other  by  B.  and  G., 
citizens  of  Massachusetts.  The  caose  coming  on  before  a  jury,  the  plaintiff 
8uffi»red  a  nonsuit,  which  was  set  aside,  and  the  court,  on  the  motion  of  the 
plaintiff,  permitted  the  declaration  to  be  amended  by  adding  a  count  on  the 
demise  of  S.,  a  citizen  of  Missouri.  The  parties  went  to  trial  without  any 
other  pleading,  and  the  jury  found  for  the  plaintiff  on  the  third  or  new  count, 
and  a  judgment  was  rendered  in  his  favor.  Held  to  be  valid.  {Wrights* 
HoUingsutorth,  1  Pet.  165.) 

Where  a  suit  is  commenced  by  filing  and  serving  a  dacIaraiion,8uch  decla- 
ration is  amendable  as  of  course,  like  one  filed  after  process.  {People  v. 
Monroe  C.  P.  5  Wend.  105.)  New  notice  of  the  rule  to  plead  need  not  be 
given  after  amendment  of  a  declaration  as  of  course.     (.4non.  4  Wend.  197.) 

In  South  Carolina,  a  party  is  generally  entitled  to  amend  in  form  or  sub- 
stance, on  paying  coats,  if  the  other  party  be  not  thereby  delayed  or  surprised. 
In  matters  of  form,  amendment^  are  allowed  only  where  the  previous  part  of 
the  record  affords  something  to  amend  by ;  but  in  matters  of  substance,  the 
amendment  must  conform  to  the  facts,  as  to  which  the  previous  parts  of  the 
record  cannot  often  be  a  guide.  {Jenkins  v.  Hutchison,  2  Hill,  626.  See 
also  Gates  v.  Cureton,  Harper,  400.  Philips  v.  ATMasters,  2  Rep.  Con.  Ct. 
261.)  An  amendment,  however,  will  not  be  allowed  after  the  cause  has  gone 
to  the  jury.     {Gltnn  v.  ATCullough,  2  M'Cord,  212.    See  also  2  Hill,  626.) 

But  where  the  defendant  may  have  been  prejudiced  by  the  contract  not 
having  been  properly  stated,  the  judge  will  not  allow  the  variance  to  be 
amended  ;  {Ivey  v.  Young,  1  M.  &.  Rob.  545 ;  and  5  Dowl.  450  ;)  and  where 
it  is  manifest  that  no  good  declaration  can  be  made,  a  plaintiff  shall  not  have 
leave  to  amend.  (Brown  v.  Beauchamp,  5  Monr.  417.)  After  ihe  plaintiff 
had  discontinued  a  former  action,  and  commenced  anew  suit,  which  had  been 
four  times  noticed  for  trial,  the  court  would  not  allow  him  to  amend  by  sub- 
stituting or  adding  a  new  count ;  {Sackett  v.  Thompson,  2  Johns.  206 ;)  and 
an  amendment  of  a  declaration  was  refused  when  it  was  too  late  for  the  de- 
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fendant  to  have  an  imparlance.  {Proprietary  t.  Pearee,  1  Har.  &  M'Hes. 
323.) 

Amendmenta  of  the  declaration  are  permitted  in  penal  as  in  ordinary  ac- 
tions. (Barber  ▼•  McHenry,  6  Wend.  516.  See  1  Doug.  114.  6  T.  R.  643. 
10  B.  &  C.  689.) 

It  is  error,  in  Pennsylvania,  to  refuse  an  amendment  of  a  declaration  so  as 
to  conform  it  to  the  insCroments  offered  in  evidence.  {ConmontDealth  v. 
Heckling,  2  Watts,  130.  See  also  Smith  v.  Bttyer,  2  Watts,  173.)  Bot  tbb 
rule  is  not  applied  to  amendments  ofTered  after  a  judj^ment  aga'nst  the  plain- 
tiff; on  a  demurrer.  {Burk  v.  Huber,  2  Watts,  306.)  So  in  ejectment,  if  the 
lease  laid  in  the  declaration  has  expired,  it  is  error  in  the  coort  to  refuse  an 
amendment  by  enlarging  the  term.  (Afous  v.  Montgomery,  10  S.  &  R.  192.) 
But  in  Walden  v  Craig,  (9  Wheaton,  576,)  on  a  writ  of  error  to  the  circuit 
court  of  Kentucky,  which  had  deuied  a  motion  to  enlarge  the  term  iu  an  ac- 
tion of  ejectment.  Chief  Justice  Marshall  observed :  "  The  proceedings  are  all 
fictitious,  fabricated  for  the  mere  purposes  of  justice,  and  there  is  every  reaseo 
for  allowing  amendments  in  matters  of  mere  form.  There  is  peculiar  reason 
in  this  case,  where  the  cause  has  been  protracted,  and  the  plaintiflT  kept  out 
of  possession  beyond  the  term  laid  in  the  declaration,  by  the  excessive  delays 
practised  by  the  opposite  party.  The  cases  cited  by  the  plaintifi^s  counsel  in 
argument  are,  we  think,  full  authority  for  the  amendment  which  was  asked 
in  the  circuit  oonrt,  and  we  think  the  motion  ought  to  have  prevailed.  But 
the  course  of  this  court  has  not  been  in  favor  of  the  idea  that  a  wrK  of  error 
will  lie  to  the  opinion  of  a  circuit  court,  granting  or  refusing  a  motion  like 
this.  No  judgment  in  the  cause  is  brought  up  by  the  writ,  but  merely  a  de- 
cision on  a  collateral  motion,  which  may  be  renewed.  For  this  reason,  the 
writ  of  error  must  be  dismissed.*' 

i  3.  Generally  aeto  the  etatvtea  of  amendment. 

At  common  law,  judgments  were  constantly  liable  to  be  arrested  for  men 
errors  of  form,  (Steph.  PI.  97  ;  2  Reeves,  448  ;  3  Black.  Comro.  447,)  but  this 
abuse  has  been  long  remedied  by  certain  statutes  pasiied  at  different  periods, 
commonly  called  the  etatutes  of  amendmente  and  jeofails,  by  the  effect  of 
which  judgments  at  the  present  day  cannot  in  general  be  arrested  for  any  ob- 
jection of  form.  (Id.)  These  statutes,  so  called  from  J*ay  faille,  an  ex- 
pression nsed  by  the  pleader  when  he  perceived  a  slip  iu  his  proceeding, 
are,  in  England,  the  following,  viz. :  14  Ed.  III.  c.  6 ;  9  Hen.  V.  ch.  4  ;  4 
Hen.  VI.  ch.  3  ;  8  Hen.  VI.  ch.  12,  15 ;  32  Hen.  VIII.  cb.  30  ;  iS  Eliz.  ch. 
14  ;  21  Jac.  I.  ch.  13  ;  16  and  17  Car.  II.  ch.  8  ;  4  and  5  Anne,  c.  16 ;  5  Geo. 
IV.  c.  13.  (Id.  app.  p.  zxxvii.)  They  have  been  substantially  re-enacted  in 
the  United  States,  and  the  decisions  of  the  courts  have  always  been  controlled 
by  their  equitable  provisions.  The  New  York  statute,  so  far  as  it  applies  to 
the  amendment  of  declarations,  is  as  follows:  After  judgment  rendered  in  any 
cause,  any  de/Vcts  or  imperfections,  iu  matter  of  form,  contained  in  the  re- 
cord, pleadings,  process,  entries,  returns,  or  other  proceedings  in  such  cause, 
may  be  rectified  and  amended  by  the  court,  in  affirmance  of  the  judgmeut,  so 
that  sach  judgment  shall  not  he  reverNd  or  annulled  ;  and  any  variance  in 
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the  record,  from  any  procen,  pleadiog  or  proceeding,  bad  iu  Boch  caose,  shall 
be  reformed  and  amended,  accordiog  to  euch  original  process,  pleading  or  pro- 
ceeding. (2  ^  S.  424,  sec.  4.)  And  when  a  verdict  shall  have  been  render- 
ed in  any  cause,  the  jadgment  thereon  shall  not  be  stayed,  nor  shall  the  judg- 
ment upon  such  verdict,  or  any  judgment  upon  confession,  default,  nikil  dicit, 
or  non  avm  informatut,  be  reversed,  impaired,  or  in  any  way  a£bcted,  by  rea- 
son of  the  foUowiag  imperfections,  omissions,  defects,  matters  or  things,  or  any 
of  them,  in  the  pleadings,  process,  proceedings  or  record,  namely :  For  any 
variance  between  the  original  writ,  bill,  plaint,  and  declaration,  or  between 
eitKer  of  ihem :  for  any  mispleading,  miscontinuance  or  discontinuance,  in« 
saiBcient  pleading,  lack  of  color,  jeofail,  or  misjoiuing  of  issue :  for  the  want 
of  any  allegation  or  averment,  on  account  of  which  omission,  a  special  de- 
murrer could  have  been  maintained :  (and  see  2  R.  S.  352,  sec.4~6:)  for  omit- 
ting any  allegation  or  averment  of  any  matter, '  without  proving  which,  the 
jnry  ought  not  to  have  given  such  verdict :  for  any  mistake  In  the  name  of 
any  party  or  person,  or  in  any  sum  of  money,  or  in  the  descripiion  of  ony  pro- 
perty, or  in  reciting  or  stating  any  day,  month  or  year,  when  the  correct  name, 
time,  sum,  or  description,  shall  have  been  once  rightly  alleged,  in  any  of  the 
ploHdings  or  proceedings:  for  the  want  of  any  right  venue,  if  the  cause  was 
tried  by  a  jury  of  the  proper  county :  the  omissions,  imperfections,  defects  and 
variances,  in  the  preceding  section  enumerated,  and  all  others  of  the  like  na- 
ture, not  being  against  the  right  and  justice  of  the  matter  of  the  suit,  and  not 
altering  the  issue  between  the  parties,  or  the  trial,  (7  Wend  351,)  shall  be 
■applied  and  amended  by  the  court  where  the  judgment  shall  be  given,  or  by 
the  court  into  which  such  judgment  shall  be  removed  by  writ  of  error ;  (2  R. 
8.  425,  sec.  8 ;)  and  these  provisions  extend  to  all  actions  in  courts  of  law. 
(Id.  ^  10.  See  Statutes  of  Ohio,^d.  1841,  p.  687  ;  Statutes  of  Tennessee,  ed. 
1836,  p.  88,  89  ;  Rev.  Stat,  of  Massachusetts,  449,  606,  553,  569,  608  ;  Slat, 
of  Maine,  498,  499  ;  Id.  of  Mississippi,  458,  459,  461,  462  ;  Id.  of  New  Jer- 
sey, 986,  987,  988  ;  Id.  of  Indiana,  456,  457  ;  Id.  of  Pennsylvania,  by  Dun- 
lop,  188,  189  ;  Id.  of  Kentucky,  337,  340.) 

In  England,  the  statutes  of  9  George  IV.  and  3  and  4  William  IV.  ch.  42, 
allow  many  amendments  to  be  made  which  were  unknown  to  the  common 
law  and  the  statute  of  jeofails.  It  is  not  necessary,  however,  to  state  their 
provisions  here.  (See  the  older  statutes,  3  Evans'  Statutes,  ed.  1836,  by 
Granger,  39,  40,  207,  208.  209.  Also  1  Crabb*s  Digest,  75,  et  teq. ;  1  Grtn* 
gar's  Supplement  to  Evans,  443,  et  aeq. ;  411,  462.) 

§  3.  New  cau9e  of  action  not  permitted. 

Amendments  being  discretionary  with  the  court,  and,  as  we  have  seen 
above,  (tupra,  intro^)  allowed  at  every  stage  of  the  proceedings  in  furtherance 
of  justice,  (seb  also  infra,  $$  4,  5,)  the  courts  will  permit  any  amendment  of 
the  declaration  either  in  form,  (2  Str.  1162,)  or  in  substance,  (2  Burr.  1098 ; 
1  Wils.  7 ;  Grab.  Prac.  2d  ed.  654,)  as  the  justice  of  the  case  seems  to  require. 
Bot  this  general  principle  is  to  be  taken  with  one  important  qualification, 
namely,  that  the  amendment  does  not  introduce  any  new  substantive  cause  of 
action  against  the  defendant.      Thus  where  the  plaintiff,  nn^tr  leave  to 
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amend,  adds  new  counts  which  contain  no  new  cause  of  action,  bnt  only  Tary 
the  manner  of  statement  in  a  count  which  was  demnrred  to,  the  oonit  of  com- 
mon pleas  will  not  order  them  to  be  struck  out  {Broton  ▼.  Crumps  1  Manh. 
609.  6  Tannt.  300.  Sweeting  y,  Haln,  4  Man.  &  Ryl.  383.  See  also 
Wiley  ▼.  Moore,  2  Wend.  254.)  And  where  a  plaintiflT  declared  in  slander  for 
words  char^of  him  with  mal-praetice  as  a  physician,  he  was  permitted  after 
the  cause  was  twice  noticed  for  trial,  to  amend  by  addingr  words  of  the  same 
character  on  payment  of  the  costs  of  a  new  plea  or  notice  of  justification, 
should  the  same  become  necessary,  and  also  on  payment  of  the  costs  of  the 
motion  ;  bnt  he  was  not  allowed  to  amend  by  adding  words  charging  him  with 
being  a  quack  or  practising  without  a  diploma,  as  there  was  a  probability  that 
the  latter  words  were  barred  by  the  statute  of  limitations.  (Weston  ▼.  Wor- 
den,  19  Wend.  648.  Sever  v.  Smith,  18  Johns.  R.  310.)  Under  the  sUtnte 
of  Pennsylvania  of  1806,  and  the  rules  established  by  the  supreme  conrt  of 
Massachusetts  and  Maine,  the  true  criterion  for  determining  whether  an 
amendment  is  admissible  is  this — whether  the  amendment  is  of  another  cause 
of  controveray ;  or  whether  it  is  the  same  contract  or  injury,  and  a  mere  per- 
mission to  lay  it  in  a  manner  which  the  plaintiff  considers  will  best  corres- 
pond with  the  nature  of  his  complaint,  and  with  his  proof  and  the  merits  of 
his  case.  {CasaeU  ▼.  Cooke,  8  S.  dt  R.  287.  Neiolin  t.  Palmer,  II  S.  &  R. 
102.  Haynea  ▼.  Morgan,  3  Mass.  208.  Eaton  ▼.  Ogier,  2  GreenL  46.)  The 
plaintiff  cannot  introduce  an  entirely  new  cause  of  action.  But  if  he  adhere 
to  the  original  cause  of  action,  'he  may  add  a  count  substantially  different 
from  the  declaration.  (Cunningham  ▼.  Day,  2  S.  dt  R.  1.  Rodrigue  ▼.  Cttr- 
cier,  15  S.  &  R.  81.  Ebereoll  ▼.  Krug,  5  Binn.  53.  3  Mass.  uR  mp.  Ball 
r.  CUniin,  5  Pick.  303.  Su>an  ▼.  Netmith,  7  Pick.  220.  1  Miles,  67.)  And 
so  in  Connecticut,  Vermont,  and  New  Hampshire.  (Rosa  v.  Batea,  2  Root, 
198.  Carpenter  v.  Gookin,  2  Verm.  495.  Butterfield  ▼.  Harrell,  3  New 
Hampshire  R.  201.  Edgerly  y.  Emeraon,  4  New  Hampshire  R.  147.)  Thus 
in  an  action  against  the  defendant  as  endorser  of  two  promissory  notes,  where 
it  appeared  that  the  notes  declared  on  were  not  due  at  the  time  of  instituting 
the  action,  it  was  held  that  an  amendment  introducing  five  other  notes,  en- 
tirely different  as  to  dates,  sums,  and  (as  regarded  two  of  them)  the  name  of 
the  drawer,  was  not  admissible,  although  it  was  contended  that  the  notes  pro- 
posed to  be  substituted  were  originally  intended  to  be  the  subject  matter  of 
action,  but  were  omitted  by  mistake,  and  although  the  statute  of  limitations 
would  intervene  to  prevent  a  fresh  suit  upon  them.  (Farmara  and  IfecAan- 
tcs*  Bank  v.  larael,  6  S.  &  R.  294.)  Nor  can  a  declaration  for  work  done  be 
amended  by  stating  the  breach  of  a  special  agreement  by  the  defendant  to 
employ  the  plaintiff.  (Diehl  v.  MOlue,  2  Rawle,  337.)  Where  a  declaration 
laid,  that  the  defendant  was  indebted  to  the  plaintiff  for  subscription  to  a  ca- 
nal company,  with  interest,  it  was  held  that  an  addition  of  a  count,  demand- 
ing the  penalty  of  five  per  cent  per  month,  under  the  act  of  assembly  incor- 
porating the  company,  was  a  matter  of  substance,  and  not  within  the  provi- 
sions of  the  act  of  1806.  (Canal  Company  v.  Parker,  4  Yeates,  363.)  An 
amendment  of  a  declaration  in  slander,  by  adding  a  count  for  a  malicious  pro- 
iecution,  will  not  be  allowed  under  the  act    (Shock  v.  MCheanay,  4  Yeates, 
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507.)  And  in  an  action  agrain^t  a  sheriff  for  retaroiogr  bail  when  no  bail  was 
taken,  the  plaintiff  cannot  amend  by  adding  a  count  for  not  delivering  op  the 
bail  bond  mentioned  in  the  iberiff's  return.  (Eaton  v.  Ogier,  2  Greenl.  46.) 
And  wiiere  a  merchant  in  New  York  sold  goods  there,  and  received  the  pur- 
chaser's negotiable  note  in  full  for  the  goods,  which  note  was  afterwards  lost. 
In  tMnrnpsit  on  an  account  annexed  for  goods  sold  and  delivered,  it  was  held, 
that  the  plaintiff  could  not  amend  by  inserting  a  count  upon  the  note,  the 
note  and  the  account  being  different  causes  of  action  ;  but  that  he  was  enti- 
tled to  recover  on  the  original  count,  the  giving  of  the  note  not  being  by  the 
laws  of  New  York  a  payment.  (Vaneleefv,  Therauon^  3  Pick.  13.)  And 
npen  tlie  same  principle,  a  declaration  on  the  statute  of  1788,  c.  16,  charging  A. 
0De«f  the  defendants,  with  spending  and  using  his  property  while  imprisoned  on 
execmiion,  and  the  other  defendants  with  aiding  him  in  spending,  using,  and 
secreting  it,  cannot  be  amended  by  adding  a  count  at  common  law  charging 
defendants  with  a  conspiracy  to  enable  A.  to  transfer  and  conceal  bis  proper- 
ty in  «rder  to  defeat  the  creditor.  {Ma$on  v.  Waite,  1  Pick.  452.)  So  the 
plaintiff  will  not  be  permitted  to  alter  a  count  in  trover  for  a  bond  by  alleging 
conversion  of  instruments  of  writing  not  under  seal.  {Tryon  v.  Miller,  1 
IVhait.  11.)  Where  there  is  no  proof  applicable  to  one  of  the  counts  in  the 
declaration,  the  court  will  not  give  leave  to  amend  the  declaration.  (Dymm 
V.  ITesf ,  1  Har.  6l  J.  567.)  And  if  the  declaration  sets  forth  a  joint  and  se- 
veral bond,  it  cannot  be  amended  by  adding  a  count  setting  forth  a  joint  bon4 
of  the  defendant  and  another.  (Pottmatter  v.  Ridgtoay,  Gilpin,  137.)  So 
where  a  declaration,  in  an  action  for  fraud  in  making  shingles,  averred  thai  the 
defendant  contracted  to  make  a  certain  quantity  of  shingles  for  the  plaintiff. 
A  new  connt,  alleging  that  by  the  contract  the  plaintiff  was  to  furnish  mate- 
rials to  the  defendant  for  msking  the  shingles,  was  held  to  be  for  a  new  cause 
of  action,  and  therefore  not  allowable.  {Morton  v.  Fairbanks,  11  Pick.  368.) 
And  where  the  demandant  in  a  writ  of  entry  claimed  a  fractional  part  of  a 
messuage,  he  was  not  allowed  to  amend  by  adding  a  count  demanding  the 
whole.  (Slater  v.  Nawn,  15  Pick.  345.)  But  where  his  count  averred  that 
his  ancestor  was  seised  within  twenty  years,  and  that  the  tenant  disseised 
the  demandant,  he  was  allowed  to  amend  by  substiiuting  an  averment  that 
the  demandant  was  seised,  and  that  the  tenant  within  thirty  years  disseised 
him.    (Id.    See  Campbell  y.  Proctor,  6  Greenl.  12.) 

Let  us  now  examine  some  of  the  cases  where  the  cause  of  action  has  been 
held  not  to  be  diflferent,  and  amendments  have,  therefore,  been  allowed  upon 
the  principle  of  Penny  v.  Cleef,  (1  Hall,  165,)  that  an  amendment  of  the  de- 
claration will  at  all  times  be  granted  upon  payment  of  costs,  when  such 
amendments  do  not  operate  as  a  surprise  upon  the  defendant  nor  subject  him 
to  injury.  Thus  where  plaintiff  declared,  that  **  defendant,  administrator, 
dtc.  being  indebted  for  money  bad  and  received  by  the  intestate,  promised,*' 
dLc,  and  amended  thus,  "  the  intestate  being  indebted  for  money  had  and  re- 
ceived by  him,  promised,"  ^^c.  Held,  the  amendment  was  for  the  same  cause 
of  action  as  the  original  count.  (Eaton  v.  Whitaker,  6  Pick.  465.)  And 
where  in  an  action  by  an  executor,  the  original  declaration  was  for  money 
had  and  received  by  the  defendant  to  the  nae  of  the  plaintiff  as  executor ;  the 
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ooort  allowed  plaintiff  to  amend  by  adding  coaota  for  money  had  and  receiY- 
ed  by  the  defendant  to  the  use  of  the  teatator,  and  a  promiae  thereon  to  pay 
the  ezecotor— >oin  an  intimul  eomputattent  between  the  plaintiff  aa  ezeeutor 
and  the  defendant,  of  money  doe  the  plaintiff  aa  ezeentoi^^and  for  money 
had  and  received  to  the  qw  of  the  teetator,  and  a  prombe^  pay  the  teatator. 
Verdict  and  judgment  for  the  plaintiff.  Held  that  it  waa  not  error  to  allow 
the  amendments,  and  that,  after  verdict  and  judgment,  the  amended  counta 
most  be  presumed  to  be  for  the  same  canae  of  action  as  the  original  count,  as 
nothing  appeared  on  the  record  to  show  that  they  were  for  diflbrent  causes. 
(^Clarke  ▼.  Lamb,  5  Pick.  512.  See  WiUU  y.  Crookar,  1  Pick.  204)  And 
where  the  original  count  was  indeb,  auump.  for  goods  sold  and  delivered,  and 
a  bill  of  particulars  was  filed,  and  afterwards  two  new  counts  were  added, 
ohargiug  the  defendant  with  having  received  goods  as  bailiff  or  factor,  and  no 
evidence  was  adduced,  in  support  of  these  counts,  of  any  other  goods  being 
received  than  those  contained  in  the  bill  of  particulars,  a  verdict  on  the  new 
oouuts  was  sustained — ^the  amendment  being  only  a  variation  in  the  form  of 
declaring.  (Ba/i  v.  ClaftlR,  5  Pick.  303.)  So  after  issue  joined,  the  plaintiff 
in  trover  was  allowed  to  amend  his  declaration,  by  substituting  the  words 
**  hjrson  skin "  for  **  hyson  tea,**  the  substantive  cause  of  action  in  both 
eases  being  the  same.  (^Htneshoff  v.  MUUr,  U  Johns.  R.  395)  So  where  the 
declaration  is  in  indeb.  attump.  for  goods  sold,  Slc,  the  plaintiff  may  be  per- 
mitted at  the  trial  to  add  a  count  on  a  quantum  meruit  {Rodrigue  v.  Cur- 
eier,  15  S.  &  R.  83.)  And  a  declaration  charging  one,  who  had  endorsed  a 
note  in  blank,  as  an  original  promisor,  may  be  amended  by  charging  him  as 
guarantor.  ( Tenney  v.  Prince,  4  Pick.  385.  See  10  Mass.  251.)  And  where 
the  action  was  for  damages  arising  from  the  defendant's  misconduct,  as  agent 
in  the  sale  of  certain  goods  consigned  to  him,  it  was  held  that  the  defendant 
might  add  several  other  couuu  tending  to  the  same  point  with  the  original 
declaration,  and  preserving  the  substance  of  the  same  complaint  {Rodrigue 
V.  Curcier,  15  S.  &  R.  81.)  Where  a  declaration  charged  a  postmaster  with 
unlawful  neglect  and  refusal  to  deliver  a  letter,  a  new  coant  was  received, 
ehargiug  the  same  act  to  have  been  done  by  one  duly  sworn,  whom  the  de- 
fendant wrongfully  permitted  to  have  the  care  of  the  mail  in  his  office. 
(Biehop  V.  Wiiitamson,  2  Fairf.  495.)  So  in  an  action  on  a  policy  of  insur- 
ance, where  the  plaintiff  declared  on  loas  by  capture  and  by  perils  of  the  sea, 
the  court  permitted  an  amendment  by  adding  a  count  for  loss  by  barratry. 
(Anon.  15  S.  di  R.  83.)  And  where  the  plaintiff  declared  in  assumpsit  for 
breach  of  a  promise  to  convey  land,  it  was  held  that  he  might  amend  the  de- 
daraiion  by  setting  forth  again  the  breach  of  contract,  blended  with  com- 
plaints of  fraud.  (Catene  v.  Michael,  8  S.  &  R.  441.)  In  an  action  against 
an  administrator,  counting  on  the  intestate's  promise,  to  which  the  statute  of 
limitations  is  pleaded,  leave  was  given  to  amend  by  adding  a  count  staling  a 
promise  by  the  administrator.  {Saltar  v.  Saltar,  1  Ualst.  405.  Lindoay  r. 
Jamieon,  4  M*Cord,  93.)  In  trespass  qu,  cl.  plaintiff  may  amend  by  alleging 
any  other  torts  in  the  same  close,  only  more  accurately  describing  the  loeuo 
in  quo,  {Cuminge  v.  Raweon,  7  Mass.  440.)  And  in  case  for  a  vexatious 
suit,  where  the  declaration  alleged  that  the  defendant  maliciously  commenc- 
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•d  his  action,  and  attacbad  the  plaintiff's  property,  it  was  held  allowable  to 
amend  so  as  to  chargre  defendant  with  maliciously  continuing  his  attachment 
after  he  knew  he  had  no  just  canse  of  action.  {Stone  v.  Swiftt  4  Pick.  393.) 
And  though  a  cause  has  been  two  years  at  issue,  and  twice  noticed  for  trial, 
the  declaration  may  be  amended  by  adding  a  new  count  upon  the  same  cause 
of  action,  on  the  plaintiff's  paying  only  the  costs  of  motion,  unless  the  pleas 
are  withdrawn  or  a  new  defence  is  rendered  necesnary  by  the  amendment 
(Saltu$  ▼.  Bayard,  12  Wend.  228.)  It  is  stated  as  a  general  rule,  that  in  ac- 
tions of  slander,  new  general  counts,  alleging  that  the  defendant  charged  the 
plaintiff  with  forgory,  fraud,  lacemy,  dtc,  being  for  the  same  causes  of  action 
as  the  original  counts,  may  be  filed  by  way  of  amendment.  (Gay  v.  Homer, 
13  Pick.  535.  See  also  Williamt  v.  Cooper,  1  Hill,  637.)  And  where  a  de. 
deration  alleged  that  the  defendant  was  a  pilot  for  the  harbor  of  B.,  duly  ap- 
pointed, dtc,  and  that  he  undertook  to  pilot  the  plaintiff's  vessel,  but  that 
by  his  negligence,  the  vessel  was  lost,  a  new  count  was  allowed  to  be  filed,  al- 
leging the  same  loss  by  the  defendant's  negligence,  and  also  reciting  the  rules 
made  pursuant  to  statute,  by  the  B.  Marine  Society,  which  were  referred  to 
in  the  defendant's  commission,  and  served  to  show  the  nature  and  extent  of 
bis  duties  as  pilot.  {Heridia  v.  Ayres,  12  Pick.  334.)  lu  Pennsylvania,  it  is 
established  that  where  the  foundation  and  purpose  of  an  agreement  is  the 
same  as  set  forth  in  the  original  count,  and  in  that  which  is  offered  as  an 
amendment,  the  latter  will  be  received,  although  thero  be  a  difference  in 
the  two,  both  as  to  the  terms  and  the  breaches  of  the  agreement.  {Ketier  v. 
Stokes,  1  Miles,  67.     S.  P.  Coxe  v.  Tilghman,  1  Whart  282.) 

Upon  the  same  principle,  where  in  an  action  for  breach  of  promise  of  marriage, 
the  declaration  contained  three  counts ;  the  first  of  which  was  to  marry  on  re- 
quest ;  on  a  motion  to  amend  by  adding  a  new  count,  to  marry  on  a  particu- 
lar day,  the  court  of  common  pleas  ordered  the  first  count  to  be  emended  by 
striking  out  the  promise  to  marry  on  request,  and  inserting  a  particular  day, 
although  the  declaration  had  been  filed  more  than  two  terms  ;  and  they  direc- 
ted the  costs  of  such  application  to  abide  the  event  of  the  cause.  {Horton  v. 
ShiUiter,  6  Moore,  490.)  So  where  in  an  action  by  assignees  for  the  rescue 
of  goods  distrained  for  rent  due  to  the  bankrupt,  the  court  allowed  new  counts 
to  be  added,  stating  the  facts  to  have  taken  place  in  the  time  of  the  provi- 
sional assignee,  though  two  terms  had  elapsed  since  the  return  of  the  writ,  the 
cause  of  action  being  substantially  the  same.  {Freen  v.  Cooper,  2  Marsh.  59. 
6  Taunt  358.)  So  where  in  an  action  of  slander  for  giving  a  servant  a  false 
.character,  a  rule  for  a  new  trial  was  made  absolute,  and  the  plaintiff  had 
,  leave  to  amend  one  of  the  counts  of  the  declaration,  in  order  that  the  words 
charged  might  be  made  to  correspond  with  those  proved  at  the  first  trial ;  the 
court  allowed  a  new  count  to  be  added  to  enable  the  parties  to  try  the  merits 
at  the  second  trial.  {Wyatt  v.  Cocks,  10  Moore,  504.)  So  the  declaration 
was  permitted  to  be  amended  by  allowing  plaintiffs  to  declare  on  the  same 
cause  of  action,  as  surviving  partners  instead  of  administratrixes,  when  ad- 
ministration was  not  taken  out  before  action  brought,  and  the  statute  of  limi- 
tations would  have  run  against  a  new  action.  {Taylor  v.  Lyon,  5  Bing.  333. 
2  M.  &  P.  586.)    And  in  an  action  for  disturbance  of  a  right  of  ferry,  the  do- 
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elaration  was  allowed  to  be  amended,  after  the  ea«M  had  been  takes  dowB 
to  the  aanzes  and  the  record  withdrawn,  by  introdoeiD^  new  eomts,  in  which 
the  termini  of  the  ferry  were  varied,  and  alao  the  deacription  of  the  penoaa 
liable  to  toll.  (MorrU  r.  Evant,  1  Dowl.  P.  C.  657.)  So  in  an  action  afaimt 
the  sheriff  for  takiug;  insufficient  pledges  in  a  repfoTin  bond,  the  eoort  allowed 
the  declaration,  which  was  in  the  common  form,  to  be  amended  (upon  pay- 
ment of  cosu,)  by  alleging,  instead  of  a  recovery  in  the  original  action,  a  re- 
ference by  the  consent  of  the  sureties  and  the  defendant,  and  the  result  of 
that  reference  ;  and  also  by  adding  a  new  count  {Dale  r,  Oordon,  3  BC  dt 
Scott,  339.)  And  in  an  action  by  executors,  the  defendant  pleaded  in  abate- 
ment the  nonjoinder  of  one  executor,  (who  had  not  proved.)  The  court  al- 
lowed  the  proceedings  to  be  amended,  on  payment  of  costs,  as  the  statute  of 
limitations  would  have  been  a  bar  to  a  fresh  action.  {Lakin  ▼.  VFsfssn,  3 
Dowl.  P.  C.  633.)  And  in  debt  on  a  recognizance  of  bail,  the  declaration 
staled  the  recognizance  to  have  been  entered  into  in  an  action  of  debt  against 
J.  S.  On  the  production  of  the  record,  (on  a  plea  of  nul  tiel  record,)  it  ap- 
peared that  the  original  action  was  on  promises.  The  conrt  allowed  the  de- 
claration to  be  amended  on  payment  of  costs,  bnt  required  a  special  applica- 
tion for  that  purpose,  and  would  not  permit  it  to  be  made  to  prevent  the  de- 
fendant from  obtaining  judgment  {Munkenbeek  v.  Bueknell,  4  I>owI.  P.  C. 
139.  See  also  Emeet  v.  Broton,  3  M.  dc  Rob.  13.)  An  amendment  of  the 
plaintiff's  declaration  does  not  necessarily  entitle  the  defendant  to  plead  ds 
novo,  but  only  where  the  amendment  alters  the  state  of  the  defendant's  case. 
{Woodroffe  v.  Watson,  6  Taunt  400.) 

Change  of  venue]  The  court  will  not  amend  a  declaration,  by  changing 
the  venue,  unless  the  plaintiff  shows  substantial  ground  for  it ;  therefore, 
where  the  plaintiff  moved  to  amend,  by  changing  the  venue  from  Bedford  to 
Middlesex,  on  the  ground  that  the  action  depended  on  the  constrnctioii  of  an 
act  of  parliament,  the  court,  on  the  affidavit  of  the  defendant  that  the  cause 
of  action  arose  in  Bedfordshire,  discharged  the  rule.  (Ayres  ▼.  Button,  3 
Marsh.  121.  6  Taunt  408 )  And  where  a  plaintiff,  an  attorney,  by  the 
mistake  of  his  agent,  laid  the  venue  in  the  country,  instead  of  Middlesex,  the 
court  refused  to  amend  by  changing  it  to  Middlesex.  {Lewie  t.  Shelley,  3 
Marsh.  426.  7  Taunt  146.)  But  (in  Massachusetts)  where  in  assumpsit  on 
a  promissory  note,  the  declaration  described  it  as  dated  at  Concord  in  the 
county  of  Middlesex,  whereas  on  the  trial  it  appeared  to  be  dated  at  Boston 
in  the  county  of  Suffolk,  the  court  held,  that  although  the  correct  mode  of  de- 
claring upon  a  promissory  note  bearing  date  of  a  place  not  within  the  county, 
is  to  set  out  the  true  date  and  lay  the  venue  under  a  videlicit,  yet  that  the 
plaintiff  might  amend  without  costs.  (Semble,  Munroe  r.  Cooper,  5  Pick. 
412.)  In  Farrington  v.  Suydam,  (9  Wend.  430,)  the  plaintiff,  after  having 
noticed  bis  cause  for  trial,  was  permitted  to  amend  his  declaration  by  chang- 
ing the  venae,  on  paying  the  costs  of  resisting  the  motion,  and  of  the  former 
plea,  if  a  new  defence  was  interposed.  And  in  Wakeman  v.  Sprague,  (7 
Cowen,  164,)  the  court  held,  under  the  8th  rule  of  April  term,  1796,  that  in 
a  case  where  the  plaintiff  might  amend  of  codzbc,  he  might  so  amend  as  to 
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change  the  Tenue.    (See  also  Den  t.  AveriU,  Coxe,  583.    Paine  v.  Parker, 
13  JobnB.  R.  329.) 

Change  of  the  name  or  character  of  the  party.]  Where  the  name  of  the 
plaintiff  was  mistaken  in  the  process  and  all  the  proceedings,  the  court  of  ex- 
chequer allowed  the  amendment  of  the  declaration  whilst  every  thing  was 
on  paper.  {Gardner  y.  Walker,  3  Anst.  935.)  So  a  variance  between  the 
name  of  the  attorney  in  the  warrant  and  in  the  declaration  may  be  amend- 
ed by  altering  the  name  in  the  warrant  to  that  in  the  declaration,  in  a  penal 
action,  aiter  error  bronght  and  the  variance  assigned  for  error.  (Richarde  q. 
t  V.  Brown,  1  Dougl.  114.)  And  in  an  action  by  the  assignees  of  a  bankrupt, 
the  court  allowed  the  declaration  to  be  amended  by  adding  the  name  of  the 
official  assignee  as  a  plaintiff,  on  payment  of  costs.  (Baker  v.  Neaver,  1  C. 
d&  M.  112.  1  Dowl.  P.  C.  616.)  So  where  in  a  declaration  in  slander,  the 
charge  was  that  the  defendant  alleged  of  the  plaintiff  that  "  she  ran 
away  from  Fairfield  for  etealing,"  and  the  defendant's  christian  name 
was  misstated  in  the  declaration,  it  was  held  that  it  might  be  amend- 
ed  by  the  writ  in  which  it  was  correctly  stated.  (PhilUpe  v.  BPMaetere, 
3  Rep.  Conn.  Ct  261.)  In  indeb,  aeeump.  against  a  factor  to  recover  the 
amount  of  sales  under  a  del  credere  commission,  the  original  counts  were  for 
balance  of  account,  money  had  and  received,  and  on  an  ineimul  comput. 
Plaintiff  was  permitted  to  amend,  by  declaring  against  defendant  as  a  simple 
factor,  and  also  as  a  factor  with  a  del  fredere  commission.  {Sv>an  v.  Nc" 
rnnith,  7  Pick.  220.  S.  P.  Caldwell  v.  Remington,  2  Whart.  132.  Yoke  v. 
Roherteon,  2  Whart.  155.)  So  where  the  writ  stated  the  defendant's  testa- 
tor, as  bailiff  and  receiver  of  A.,  and  the  declaration  charged  him  according- 
ly, an  amendment  was  permitted  by  adding  a  count,  in  which  the  plaintiff 
was  described  as  surviving  partner,  and  his  interest  as  having  been  held  joint- 
ly with  a  certain  B.,  deceased.  (Orutz  v.  Philips,  1  Binn.  588.)  And  in  an 
action  for  a  legacy  against  one  charged,  by  mistake,  as  executor,  the  plain- 
tiff may  amend  by  charging  him  as  devisee.  {Leighton  v.  Leighton,  1  Mass. 
433.)  Upon  the  same  principle,  an  averment  that  a  minor  sues  by  guardian 
may  be  amended  by  changing  it  so  as  to  aver  a  suing  by  next  friend.  (Sla" 
terr.Naeon,  15  Pick.  345.) 

But  it  is  error  to  allow  a  plaintiff  to  amend  by  adding  a  new  party.  {Cham" 
herlin  v.  Hite,  5  Watts,  373.    See  also  Shute  v.  Davis,  2  Johns.  Cas.  236.) 

Change  of  the  thing  demanded.]  An  amendment  is  not  allowable  in 
the  description  of  the  thing  demanded.  {Carter  v.  Branch,  1  Hayw.  135.) 
And  the  court  refused  to  grant  leave  to  amend  a  declaration  in  trover,  after 
the  jury  was  sworn,  by  inserting  other  articles.  {Keesby  v.  Donaldson,  2 
Browne,  103.) 

^  4.  At  what  time  the  declaration  may  he  amended. 

Amendment  before  pUas,]  See  8th  rule  of  the  Supreme  Court  of  New 
York  of  April  term,  1796,  and  rnles  23  and  24  of  1845,  and  22  and  23  of 
1847,  which  are  similar. 
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After  pUa  or  demurrer.]  Declantioni  may  be  amended  after  plea  or  de« 
marrer.  {tanning  v.  Shute,  2  South.  778.  See  Holbrook  r.  Prmtt,  1  Maei. 
96.  Hallock  v.  Robinson,  2  CaineB,  133.  Hobby  v.  Mead,  1  Day,  206. 
Austin  ▼.  DiUe,  1  Tyler,  311.  Gammon  v.  SchmoU,  5  Taunt  344.  1 
Marah.  60.  Lakin  y.  Wateon,  2  Dowl.  P.  C.  633.  Shuts  v.  Dams,  2  Johmu 
Caa.  836.)  So  after  withdrawiojr  a  demurrer  to  a  plea,  the  plaintiff  may  amend 
hm  declaration  by  adding  a  new  count  (Harris  t.  Wadsworth,  3  Johoa.  257.) 
Aa  we  have  before  eeen,  a  plaintiff,  in  New  York,  may  amend  hia  declaration 
at  any  time  within  20  days  after  service  of  the  plea,  if  the  plea  be  the  general 
iaue  ;  {Hitchcock  v.  Post,  1  Wend.  16  ;)  therefore,  where  otherwise  the  ac- 
tion would  be  barred  by  the  statute  of  limitations,  a  declaration  in  slander 
may  be  amended,  even  after  issue  joined.  {Tobias  v.  Harland,  1  Wend. 
93.)  But  the  plsintiff  cannot  amend  hia  declaration,  after  plea  pleaded, 
fdtbout  paying  costs  and  gi  ting  an  imparlance.  ( Hobnes  r.  Lansing,  1  Johns. 
Caa.  848.  Coleman,  92.  See  also  Famum  v.  Bell,  S  New  Hampshire,  72. 
Oosdwin  v.  Smith,  4  id.  29.    Baker  v.  Harrissn,  5  Little,  60.) 

After  notice  of  trial]  The  declaration  er  plea  may  be  amended  at  any 
time  previous  to  the  trial,  provided  the  opposite  party  is  not  taken  by  sur- 
prise ;  {Golders  v.  Clayton,  1  Browne,  175 ;  Penny  v.  Van  Cleef,  I  Hallf 
165  0  therefore,  a  plaintiff,  after  notice  of  trial,  may  be  allowed  to  amend  hia 
declaration  by  changing  the  venue,  on  paying  coats  of  motion,  and  of  former 
plea,  if  a  new  defence  be  interposed.  {Farrington  v.  Suydam,  9  Wend.  430.) 
And  a  declaration  was  amended  by  altering  the  time  of  demise,  though  the 
cause  had  been  twice  noticed  for  trial,  and  on  objection  taken  on  the  trial* 
that  the  time  was  laid  too  early,  and  a  bill  of  exceptions  signed  on  this  point 
{Jackson  v.  Tattle,  6  Cow.  590.  S.  P.  Lion  v.  Burtis,  18  Johns.  510.) 
And  it  has  been  held  that  a  second  count  in  slander  may  be  amended  even 
after  issue  joined,  by  inserting  the  word  **  other"  before  the  word  **  dia- 
couise  ;"  the  first  count  having  alleged  a  certain  discourse.  {Gay  v.  Homer, 
13  Pick.  535.)  But  the  same  strictness  is  required,  as  to  amendments,  whe« 
ther  they  are  applied  for  before  or  at  the  time  of  trial.  {lb.)  And  inasmuch 
as  an  amendment  of  a  declaration  shall  not  delay  the  defendant,  {RespubUea 
V.  Coates,  I  Yeates,  35,)  an  amendment  of  a  declaration  was  refused  when 
it  was  too  late  for  the  defendant  to  have  an  imparlance.  {Proprietary  v. 
Pearce,  I  Har.  6l  M*Hen.  223.     See  also  NobU  v.  King,  1  H.  Black.  34.) 

In  Pennsylvania  the  rule  with  regard  to  amendments  is  exceedingly  liberal. 
The  statute  of  that  state  fixes  no  limit  to  the  number  of  amendments,  and  a 
plaintiff,  after  amending  his  declaration  twice,  may  amend  it  a  third  time  on 
trial ;  {Franklin  v.  Mackey,  16  S.  &  R.  117 ;)  and  provided  the  opposite  party 
is  not  taken  by  surprise,  the  declaration  or  plea  may  be  amended  at  any  time 
during  the  trial,  without  costs.  {Clark  v.  Herring,  5  Bin.  33.  MUss  v.  (yHara, 
1  S.  dL  R.  32.  Cunningham  v.  Day,  2  S.  &  R.  1.  Smith  v.  Rutherford,  id.  358.) 
Therefore,  where  the  declaration  ia  in  indeh,  aseump.  for  goods  sold,  dec.,  the 
plaintiff  may  be  permitted  at  the  trial  to  add  a  count  on  a  quantum  meruit, 
(Rodrigue  v.  Curcier,  1 5  S.  dL  R  83.)  So  in  an  action  on  a  policy  of  inanrancOy 
wh<fre  the  plaintiff  declared  on  loss  by  capture  and  by  perils  of  the  sea,  the  court 
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permitted  an  ameqdment  by  adding  a  count  for  loss  by  barratry.  {Anon,  15 
S.  dc  R.  83.)  So  where  plaintiff  has  been  allowed,  without  objection,  to  givt 
evidence,  which  might  have  been  objected  to  in  the  state  of  the  pleadings,  ke 
may  amend  his  declaration,  after  the  evidence  on  both  sides  is  elosed,  and 
the  argument  begun,  so  as  to  make  it  correspond  with  such  evidence.  {Chris* 
tine  V.  Whitehill,  15  S.  &  R.  198.)  So  in  trespass,  where  the  declaration 
stated  the  act  to  have  been  committed  in  the  township  of  Beaver,  in  Union 
county,  the  plaintiff  was  allowed  to  amend  the  declaration,  after  the  jury  was 
sworn,  by  inserting  the  name  of  Centre  township,  instead  of  Beaver,  to  cor- 
respond  with  the  fact  {Clymer  v.  Thomas,  7  S.  &  R  178.)  So  where,  in 
debt  on  a  recognizance,  the  writ  describes  the  defendant  as  a  joint  and  sev* 
era!  cognizor,  the  declaration  may  be  amended,  so  as  to  make  it  a  several  re- 
cognizance. {Franklin  T.  Maekey,  16  S.  &  R.  117.)  So  a  declaration  in 
ejectment  was  altered  after  the  jury  was  sworn,  to  make  it  conformable  to 
the  record.  {Lessee  of  Smith  v.  Brown,  1  Yeates,  513.)  So  in  an  action  on 
a  sheriff^s  bond,  the  plaintiff  may  assign  new  breaches  of  the  condition  of  the 
bond,  after  the  jury  is  sworn.     {Shannon  v.  Commonwealth,  8  S.  &.  R.  444.) 

In  Vermont  it  has  been  held  that  in  declaration  on  a  libel  qu<B  sequitur  in 
his  verbis,  where  the  minutest  variance  is  fatal,  an  amendment  will  be  or«> 
dered  instanter,  if  exception  is  taken  on  the  trial,  without  paying  costs ; 
{Harris  v.  Lawrence,  1  Tyler,  156 ;)  and  in  Virginia,  that  on  trial  of  the  issue 
of  nul  tiel  record,  the  court  may  allow  an  amendment  of  the  declaration. 
{Anderson  v.  Dudley,  5  Call,  529.     See  also  Tabb  v.  Gregory,  4  Call,  225.) 

But  in  Fennsjivania,  the  court  refused  to  grant  leave  to  amend  a  declara- 
tion in  trover,  after  the  jury  was  sworn,  by  inserting  other  articles  ;  {Keasby 
▼.  Donaldson,  2  Browne,  103  ;)  and  in  one  case,  the  district  court  refused  to 
allow  a  declaration  to  be  amended,  by  striking  out  the  word  indorser  and 
inserting  indorsee,  {Thackara  v.  Curren,  2  Browne,  246.)  So  in  slander, 
where  the  words  were  not  actionable  in  themselves,  but  were  laid  as  having 
been  spoken  of  a  man's  trade  or  calling,  the  court  refused  to  allow  the  decla** 
ration  to  be  amended  after  the  jury  was  sworn,  by  altering  the  trade  laid  in 
the  declaration,  {Id.,)  though  this  was  doubted  by  the  supreme  court.  (15  S. 
6l  R  83.)  So  where  the  declaration  is  in  itself  formal,  the  court  will  not,  at 
the  moment  of  trial,  allow  a  new  and  substantial  count  to  be  added,  change 
ing  the  nature  of  the  controversy.  {Howard  v.  M'Kowen,  2  Browne,  150, 
159.)    i 

After  the  trial  or  verdict]  The  declaration  may  be  amended  after  a  trial, 
and  a  juror  withdrawn ;  {Jude  v.  Syme,  3  Call,  522  ;)  and  the  court  of  ex* 
chequer  allowed  a  plaintiff  to  amend  his  declaration,  after  a  new  trial  ob- 
tained, on  the  ground  of  a  variance,  upon  the  usual  terms  of  paying  the 
costs  of  the  amendment  and  application  only  ;  the  costs  of  the  new  trial  to 
abide  the  event.  {Hooper  v.  Mantel,  13  Price,  695,  736  ;  M'Clel.  388.)  And 
it  was  held  that  a  declaration  may  be  amended  after  a  nonsuit,  where  a  fresh 
action  would  otherwise  be  barred  by  the  statute  of  limitations.  {Dartnall  v. 
Howard,  2  Chit  28.)  But,  generall«|tbe  court  will  not  allow  the  plaintiff  to 
amendi  even  on  payment  of  the  costs  ol  the  trial,  but  will  leave  him  to  his 
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Remedy,  by  bringriog  a  fresh  action.  (Brown  v.  Knill,  5  Moore,  164 ;  3  B. 
Sl  B.  395.)  Where  a  declaration  contained  a  profert  of  a  bond,  from  which 
the  leal  had  been  torn,  and  trial  was  had  on  non  eat  factum  pleaded,  and 
the  point  was  reserved,  the  plaintiff  was  allowed,  before  ar^ruing  the  point 
reserved,  to  amend,  by  adapting  his  declaration  to  the  fact ;  the  defendant  not 
haying  been  misled  by  the  original  form  of  declaring.  (Ree$  r.  Overbaugk, 
4  Cow.  124.)  So  of  a  lost  deed.  {Jaiuen  v.  Ball,  6  Cow.  628.)  So  where 
one  of  the  counts  in  the  declaration  was  good,  and  the  others  bad,  (the  de- 
fendant having  moved  in  arrest  of  judgment,)  the  plaintiff  was  allowed  to 
amend  the  bad  countB,  on  payment  of  costs  since  declaring.  (Livingtton  v. 
Rogers,  1  Caines,  583.)  And  a  declaration  was  permitted  to  be  amended  by 
adding  a  count  setting  forth  a  special  agreement,  nine  years  after  the  com- 
mencement of  the  suit,  and  after  three  trials  had  at  the  circuit ;  the  agree- 
ment having  been  proved  at  each  trial,  without  objection  to  the  declaration, 
and  the  statute  of  limitations  having  mn  so  as  to  bar  a  new  action  ;  (Miller 
V.  Watson,  6  Wend.  506 ;)  and  an  amendmont  as  to  the  place  laid  in  a  decla- 
ration in  ejectment,  granted  after  the  plaintiff  had  been  nonsuited  at  the  trial, 
for  variance  ;  (Jaekwn'V.  Bailey,  5  Cow.  265 ;)  and  where  a  plaintiff  suffered 
a  nonsuit  from  a  mistake  in  his  declaration,  the  court  afterwards  permitted 
him  to  take  off  the  nonsuit  and  amend  the  declaration,  on  paying  costs ; 
(Crai^  V.  Brown,  Peters  C.  C.  139 ;  HiU  v.  Haskine,  8  Pick.  83  ;)  and  the 
time  of  the  demise  may  be  amended  after  nonsuit,  on  the  ground  that  the 
lessor  of  the  plaintiff  was  a  feme  covert  at  the  time  of  the  demise ;  (Den  j. 
Franklin,  2  South.  850 ;)  and  in  Pennsylvania  it  has  been  held  that  a  decla- 
ration, setting  forth  that  defendant  bound  himself  not  to  do  a  certain  act, 
wliere  he  evidently  intended  to  bind  himself  to  do  it,  being  amendable  in  the 
court  below,  will  be  held  in  the  court  above  as  actually  amended.  (Cum- 
ininge  v.  Lebo,  2  Rawle,  23.) 

Generally,  a  declaration  cannot  be  amended  after  verdict.  (Marriott  v. 
Lister,  2  Wils.  141 ,147.  And  see  Lloyd  y,  Skutt,  2  Tidd's  Prac.  776 ;  Wat- 
son V.  Richardson,  1  Wils.  226.)  But  an  amendment  may  be  made  by 
increasing  the  damages  according  to  the  truth  of  the  case  as  found  by  tlia 
jury,  the  former  verdict  being  at  the  same  time  set  aside,  and  a  new  trial 
granted,  to  enable  the  defendant  to  make  his  defence  to  the  demand  so 
enlarged.  (Tomlinson  v.  Blacksmith,  7  T.  R.  132.)  In  New  York  a  decla- 
ration may  be  amended  on  terms,  after  verdict,  so  as  to  conform  it  to  the 
proof.  (Hull  V.  Turner,  1  Wend.  72.)  Thus  a  declaration  in  trover  for  notes, 
misdescribing  them,  was  amended  after  verdict,  and  a  case  made,  upon  which 
the  variance  was  presented  as  one  objection.  (Hoffnagle  v.  Leaviit,  7  Cow. 
517.  S.  P.  Stanwood  v.  Scovel,  4  Pick.  422.)  But  the  defendant's  reliance 
on  the  variance  having  caused  a  material  want  of  preparation  for  defence 
on  the  merits,  the  motion  for  amendment  was  accompanied  with  the  con- 
dition that  the  plaintiff  should  consent  to  a  now  trial ;  otherwise,  that  the 
case  should  proceed  to  argument  with  the  variance  upon  it.  (7  Cow.  ubi  sup,) 
And  in  Massachusetts,  the  declaration  may  be  amended  after  judgment  is 
arrested  for  a  defect  in  the  original  #Dlaration ;  a  new  trial  being  granted. 
(WiUiams  v.  Bingham  Turnpike,  4  Pick.  341.    S.  P.  WOsoii  t.  Bowen,  5 
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Monr>  35.  See  alio  Jade  ▼.  Symty  3  Call,  552.)  So  in  Pennsylvania  a  de- 
claration in  aflsumpeit,  laying  the  promise  to  have  been  made  after  the  action 
was  commenced,  may  be  amended  after  verdict,  by  altering  the  day  upon  which 
the  promise  was  laid,  if  it  appears  from  the  record  that  the  caase  of  action 
arose  before  the  commencement  of  the  soil.  {Bailey  v.  MuegraYef  2  S.  & 
B.  219.)  Bat  where  a  verdict  b  foand  for  an  amount  exceeding  the  damages 
claimed  in  the  declaration,  the  plaintiff  will  not  be  permitted  to  amend  his 
declaration  by  increasing  the  damages,  unless  he  abandons  his  verdict,  pays 
the  defendant's  costs  of  the  trial  and  of  resisting  the  motion,  and  consents  to 
a  new  trial.  (Dox  v.  Dey,  3  Wend.  356.)  Therefore,  in  slander,  where  the 
ad  damnum  was  $1000,  and  the  verdict  $4250,  the  conrt  refused  to  allow 
the  declaration  to  be  amended  by  increasing  the  amount  of  damages  alleged. 
{Curtis  Y,  Lawreneef  17  Johns.  111.)  And  in  Pennsylvania,  where  damages 
found  by  a  jury  exceed  the  amount  laid  in  the  declaration,  the  court  will  not 
amend  the  declaration  without  sending  the  cause  to  a  new  trial.  {Oirard  v. 
Stiles,  4  Yeates,  1.)  And  it  has  been  there  laid  down  as  a  general  principle, 
that  after  verdict,  no  new  count  can  be  added,  nor  can  the  form  of  the  de- 
claration be  essentially  varied.  {Mayfield  v.  White,  1  Browne,  250.)  So  in 
New  Hampshire,  the  want  of  a  material  allegation  in  a  declaration  cannot  be 
supplied  by  way  of  amendment,  after  a  verdict  {Freeze  v.  Marston^  5  New 
Hamp.  221.) 

After  the  judgment]  Where,  on  a  judgment  by  default,  on  a  declaration 
upon  a  promissory  note  with  the  money  counts,  the  plaintiff  had  caused  the 
damages  to  be  assessed  by  the  clerk,  and  taken  final  judgment  without  enter- 
ing a  nolle  prosequi  as  to  the  money  counts  ;  on  a  motion  to  set  aside  the 
judgment  and  subsequent  proceedings,  he  was  allowed  to  amend,  on  payment 
of  costs,  by  entering  a  nolle  proeequi ;  and  the  motion  to  set  aside  the  judg> 
ment  was  denied.  {Seeber  v.  Yates,  6  Cow.  40.)  So  where  a  plaintiff,  on 
leave  to  amend,  struck  out  a  count,  erroneously  supposing  he  had  a  better 
remedy  for  the  cause  of  action  on  which  it  was  founded,  and  took  judg- 
ment on  the  remaining  counts,  he  was  permitted,  on  a  review  of  the  first  ac- 
tion, to  restore  that  count,  having  first  unsuccessfully  attempted  his  other 
supposed  remedy.  {Parker  v.  Parker ^  17  Mass.  376.)  So  in  Pennsylvania, 
an  omission  to  strike  out  the  name  of  the  casual  ejector,  and  to  insert  that  of 
the  real  defendant,  may  be  amended  after  judgment  {Bailey  v.  Fairplay,  6 
Binn.  450.)  And  on  a  second  trial,  after  reversal  of  a  former  judgment 
{Lee  V.  Wright,  1  Rawle,  149.)  So  in  New  Jersey  an  amendment  of  a  de- 
claration was  allowed  after  judgment  by  default,  on  the  condition  of  opening 
the  judgment,  and  giving  time  to  plead.  (Boudinot  v.  Lewis,  2  Pen.  512. 
See  also  De  Lisle  v.  Priestman,  1  Browne,  115.) 

§  5.  Effect  of  amendment  upon  the  rights  of  the  opposite  party. 

In  allowing  amendments  of  pleadings,  as  we  have  before  seen,  the  rights  of 
the  opposite  party  are  carefully  guarded  by  the  courts,  and  no  amendment 
permitted  which  will  do  him  injustice.  Therefore,  an  amendment  of  a  decla- 
ration shall  not  delay  th«  defendant    {Respublica  v.  Coates,  1  Yeates,  35.) 
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And  afua:  if  a  dodsntion  be  so  ameodad  at  to  oparata  u  a  wfTnte  upon 
the  defendant,  a  eantinaanoe  will  be  fiaated.  In  Indiana,  this  right  ie  given 
bf  etatnta  whan  the  plaintiff  raakca  a  eubetantial  amendment  Under  thii 
atatoia,  it  is  held  that  faieeiting,  in  a  declaration  in  ^Tenant,  an  averment 
that  the  inetmment  declared  on  ie  ander  seal,  ie  a  enbetentiel  amendment. 
{J&Oy  T.  Duigmm,  3  Blackf.  490.)  And  so  of  the  ineertion  of  an  averment 
af  a  demand  made  an  the  defendant,  in  a  case  where  a  demand  was  necea- 
■vy  before  the  aetian  conhl  be  brongfaL  (^Ewimg  v.  Frenek,  1  Blackf.  1700 
Bat  a  continoanoa  ihall  not  be  eUtmad  for  any  amendment,  nnleas  the  ad- 
vene party  ie  thereby  onrprieed ;  of  which,  in  general,  the  coort  ie  to  judge. 
{FriUr  V.  SeaUerUe^  3  Rawle,  218.)  And  in  Maryland*  an  imparlance  ww 
nfaeed  on  an  amendment  of  a  declantioa  made  at  the  last  term  to  which 
the  eaoae  coold  be  legally  eontinoed.  {D^kiel  v.  Heron,  1  Har.  dt  M'Hen. 
385.  Sea  also  iftadcroMi  V.  J>MUcy,  5  Call,  529.  J^imtef  v.  fiZit,  2  Brock. 
14.) 

In  iftaoff.  (3  Salk.  517,)  Holt,  Ch.  J.  said,  "  anciently  they  did  not  plead  de 
«o0a  after  an  amendment.  The  practice  of  pleading  de  novo  ie  but  of  late  in- 
trodaced,  hot  with  gnat  neeoa."  (Sea  aleo  Berry  v.  Aedaey,  2  Chit.  R.  332. 
Blunt  V.  MarrU,  2  Bl.  R.  785.  Bartoa  v.  JToere,  8  T.  R.  87.)  This  mle  pn- 
▼alled  when  the  courts  wen  far  mon  strict  and  technical  in  allowing  amend- 
ments than  they  have  been  for  a  gnat  many  years,  and  it  is  now  necessarily 
changed  by  the  liberal  extension  of  the  power  and  practice  of  amendment. 
The  English  practice  allows  a  new  plea  in  all  eaaee,  the  amended  decla- 
ration being  considered  equivalent  to  a  new  oae,  and  ail  enbsequent  pleadinfs 
as  in  effect  stricken  out.  (Tidd,  469,  474,  707.)  In  Woodntfe  v.  Wmtwom, 
6  Taunt.  400,)  it  was  decided  that  an  amendmeat  of  the  plaintiff's  dealan- 
tion  doee  not  neceesarily  entitle  the  defendant  to  plead  de  novo,  but  only 
when  the  amendment  altera  the  state  of  the  defendant's  case  ;  and  in  Aadk- 
vdle  et  al.  v.  Kendal,  (3  Bam.  &  Aid.  137,)  it  was  decided  that  after  delivery 
of  an  amended  declaration,  a  demand  of  a  plea  is  not  necessary  to  entitle  a 
party  to  sign  judgment  In  Flogg  v.  Baretley,  (1  C.  &  M.  770 ;  3  Tyr. 
905 ;  2  Dowl.  P.  C.  107,)  it  was  held  that  when  a  plaintiff  amends  his  de- 
claration with  liberty  to  the  defendant  to  plead  de  now  ;  if  the  defendant  do 
not  plead  de  novo,  the  former  plea  will  stand,  if  it  be  applicable  to  the  amend- 
ed declaration.  In  Vitginta,  when  on  trial  of  the  issue  nul  tiel  record,  the 
court  allows  an  amendment  of  the  declaration  as  it  may  do,  (see  Anderoon  v. 
Dudley,  5  Call,  529 ;  also,  Tahb  ▼.  Gregory,  4  id.  225,)  the  defendant  is  al- 
lowed to  amend  his  plea,  or  plead  anew,  or  is  entitled  to  a  continuance,  if 
he  asks  it  {Anderoon  v.  Dudley,  ui  oufra.  See  also  Fumioo  v.  ElUo,  2 
Brock.  14.)  And  in  New  York  when  one  party  is  permitted  to  amend,  or 
amends  withoat  leave,  the  other  has  a  right  to  plead  de  novo,  whether  the 
new  plea  be  material  [o  his  defence  or  not.  (Penny  v.  Von  Cleef,  1  Hall, 
165.  See  also  Croehy  v.  Hite,  1  Wash.  363.)  But  though  one  party  obtain 
leave  by  special  motion  to  amend  his  pleading  in  matter  of  substance  after 
isnie  joined  thereon,  the  opposite  party  js  not  allowed  to  answer  the  amended 
pleading  de  novo,  onleoi  the  right  be  expressly  reserved  ia  the  rule.  Though 
vit  a  otherwise  where  tho  ameadmaiit  is  of  ^ane  passiWBt  to  the  23d  rule  of 
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the  supreme  court  of  that  state.  (Bar9tow  t.  Randall  et  oL  5  Hill,  556.) 
As  we  have  seen  before,  the  statute  of  New  York,  (3  R.  S.  2d  ed.  343,)  pro- 
yides  that  if  any  pleading  is  amended  in  matter  of  substance,  the  adverM 
party  shall  be  allowed  to  answer.  In  England  where  an  amendment  of  the 
declaration  is  allowed,  no  new  rule  to  plead  shall  be  deemed  neoesMry,  wh«« 
tber  such  amendment  be  made  of  the  same  tend,  or  of  a  diflbrent  tenn 
(Reg.  Gen.  K.  B.,  C.  P.,  and  Ezcheq.,  H.  T.  3  W.  4, 1  DowL  P.  G.  188  ;  8 
Bing.  S94 ;  1  M.  &,  Scott,  420 )  3  B.  dp  Adol.  379 ;  S^  C.  dp  J.  179 ;  d  Tyr.  344 ; 
4  Bligh,  N.  S.  597.) 

As  to  the  practice  and  costs  in  amendment,  the  reader  is  respectfully  le- 
Terred  to  the  various  books  of  practice,  in  which  the  subject  is  fully  treated, 
and  to  the  United  States  Digest,  (tit  Amendment,)  where  a  large  number  of 
▼aluable  cases  have  been  collected  upon  the  law  of  amendment,  for  which 
the  editor  is  grateful,  in  common  with  the  rest  of  the  profession  throughoai 
the  country. 


Fabker  against  Tomlinson. 

If  the  principal  be  surrendered,  pending  the  suit  by  scire  faciatt  against  the 
bail,  an  exonereiur  will  not  be  allowed,  until  the  costs  of  the  proceedings 
against  bail  are  paid. 

This  was  an  action  of  scire  faciaij  on  recognizance  against 
bail  Pending  the  sci.  fa.  and  before  the  plea,  the  principal 
surrendered,  within  the  time  allowed^  and  the  question  was, 
whether  the  exoneretur  was  to  be  entered  with^  or  without 
payment  of  costs. 

Per  Curiam.  The  proceedings  stay  ex  gratia;  and  it 
is  reasonable  that  the  costs  should  be  paid  before  the  bail 
are  exonerated.(a) 

(a)  See  Grah.  Pr.  3d  ed.  823.    3  R.  S.  613,  $  3. 
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Lewi*  V.  Elin6Ddorf. 


f*221]  *HiLDRiTH  against  Harvey. 

A  nile  regnlariy  obtained,  in  abMnce  of  the  coiuimI  for  the  other  party,  will 
not  be  vacated  at  a  anbMqoent  term. 

Emott,  for  the  plaintiff,  moved  to  vacate  a  rule,  which 
had  been  taken,  as  of  course,  at  the  last  term,  to  set  aside 
a  judgment  by  default  in  the  cause.  He  stated  that  he  at- 
tended in  court  faithfully  during  the  term ;  though  he  hap- 
pened to  be  absent  when  the  defendant  obtained  the  rule. 

Van  Vechten^  contra. 

Per  Curiam.  The  rule  having  been  regularly  obtained 
by  the  defendant,  without  any  fraud  on  his  part,  we  cannot 
now  set  it  aside,  on  the  ground  of  the  absence  of  counsel, 
whose  duty  it  is  to  be  steadily  in  court,  during  the  term, 
without  establishing  a  precedent  that  may  be  very  inconve- 
nient, and  which  may  destroy  a  settled  rule  of  practice. 
The  equity  between  the  parties  is  now  equal.  The  plaintrff 
regularly  obtained  a  judgment  by  default.  The  defendant 
has  regularly  obtained  a  discharge  of  that  judgment.  As  the 
money  hos  been  levied  on  the  judgment,  and  is  now  in  the 
hands  of  the  plaintiff,  we  will  not  order  him  to  pay  it  back 
to  the  defendant ;  but  it  must  be  brought  into  court  to  abide 
the  final  event  of  the  suit. 

Motion  denied.(a) 


[•222]  *Lewis  against  Elmendorf. 

A  member  of  congrea  is  privileged  from  arrest  oaly  while  mt  congress,  or  ac 
tuaUy  going  to,  or  returning  from  congress. 

Van  Vechten,  in  behalf  of  the  defendant,  moved  for  his 
discharge  from  the  arrest  in  this  cause.    The  defendant  is  a 

(«)  Grab.  Prac.  2d  ed.  682. 
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member  of  congress,  and  was  arrested,  while  travelling, 
about  ten  days  after  he  had  left  home. 

Van  Vechten  contended,  that  the  defendant  was  allowed 
twenty  miles  a  day  for  travelling. 

Bowman^  contra. 

Per  Curiam,  The  privilege  claimed  by  the  defendant,  is 
founded  on  the  constitution  of  the  United  States.  There  is 
no  statute  on  the  subject.  The  act  of  congress,  granting  a 
compensation  to  members  during  their  going  or  returning, 
allowing  twenty  miles, travel  to  a  day,  does  not  apply  to  the 
question  of  privilege.  This  privilege  is  to  be  taken  strictly, 
and  is  to  be  allowed  only  while  the  party  is  attending  con- 
gress, or  is  actually  on  his  journey,  going  or  returning  from 
the  seat  of  government.  The  case  of  Colvin  v.  Morgan^  (I 
Johns.  Cas.  415,  and  notes,)  is  in  point.  The  motion  is  de- 
nied. 

Motion  denied.(a) 

(a)  By  the  coostitation  of  the  UDited  States,  (art  1.^6,)  aenaton  and  re- 
preieotatiTes  in  conijrreM  are  privileged  from  arrest  id  all  cases,  except  trea- 
son, felony,  and  breach  of  the  peace,  daring  their  attendance  at  the  session  of 
their  respective  hooses,  and  in  going  to  and  returning  from  the  same.  This 
pfivilege  ("  indispensable  for  the  just  exercise  of  the  legislative  power  in  every 
nation,")  has  always  been  enjoyed  by  both  houses  of  the  British  parliament, 
and  by  all  the  legislative  bodies  which  exist,  or  have  existed,  in  America.  (3 
Story's  Comm.  on  the  Const.  325,  §  856.  1  Black.  Comm.  164,  165.  Com. 
Dig.  Parliament,  I).  17.  Jefferson's  Manual,  ^  3,  Privilege.  Benyon  ▼.  Eve^ 
2yn,  Sir  O.  Bridg.  R.  334.  1  Kent  Comm.  p.  2:21.  Bolton  v.  Martin,  I  Dall. 
R.  296.    Ctffin  v.  Coffin,  4  Mass.  R.  1.) 

This  privilege  is  a  shield  against  all  process,  such  as  a  subpmna  ad  retpon- 
dendum  and  iettifieandum  or  a  summons  to  serve  on  a  jury,  the  disobedience 
to  which  is  punishable  by  attachment  of  the  person.  The  reason  is  well  stat- 
by  Jostiee  Story,  (2  Comm.  on  Const,  p.  325,  ^  857.)  **  When  a  representa- 
tive is  withdrawn  from  his  seat  by  a  summons,  the  people,  whom  he  repre- 
sents, lose  their  voice  in  debate  and  vote,  as  they  do  in  his  voluntary  absence. 
When  a  senator  is  withdrawn  by  summons,  his  state  loses  half  its  voice  in  de- 
bate and  vote,  as  it  does  in  his  voluntary  absence.  The  enormous  disparity 
of  the  evil  admits  of  no  comparison.  The  privilege,  indeed,  is  deemed  not 
merely  the  privilege  of  the  member,  or  his  constituents,  but  the  privilege  of 
the  bouse  also.  And  every  man  must  at  his  peril  take  notice,  who  are  the 
members  of  the  house  returned  of  record."  This  privilege  has  been  stated  to 
be  co-extensive  with  that  of  witnesses,  suitors  and  jurors,  {United  Statet  v. 
Cooper,  4  Dall.  341 ;  King  v.  Coil,  4  Day,  133  ;  Qibbs  v.  Mitchell,  2  Bay, 
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JacluoQ  T.  Cooly. 


[*223J    *Jackson  ex  dem.  Southampton,  Ann,  his  Wife, 
and  others,  {igainst  Coolt. 

Evidence  of  an  agreement  for  a  lease  between  the  lessor  in  ejectment,  and 
the  penon  in  possession,  is  not  safficient  to  enable  the  plaintiff  to  recover 
the  poflsession,  when  there  is  no  proof  that  any  lease  was  ever  executedi 
or  rent  paid,  and  the  tenant  claimed  to  hold  adversely. 

This  was  an  action  of  ejectment.  The  cause  was  tried 
at  the  Montgomery  circuit,  in  June,  1800,  hefore  Mr.  Justice 
Radcliff.  A  verdict  was  taken  for  the  plaintifis,  subject  to 
the  opinion  of  the  couit,  on  the  following  case. 

406  ;  see  also  ]  Graham's  Prac.  3d  ed.  511,  5120  which  embraces  a  reasona- 
ble  time,  eundo,  tnorando  et  redeundo,  instead  of  being  limited  by  any  precise 
time.  (Harrit  v.  Grantham,  Coze,  142.  Blight  ▼.  Fisher,  Peters'  C.  C.  41. 
Commonwealth  y.  Ronald,  4  Call,  97.  Richards  v.  Goodson,  2  Virg.  Cas.  38 1 . 
IfursVs  ease,  4  Dall.  387.  4  Yeates,  124,  note.  1  Wash.  C.  C.  186.  Jtf'- 
NeiVs  case,  6  Mass.  R.  245, 264.  ^Meekins  v.  Smith,  1  H.  Black.  636.  Wal- 
pole  V.  Alexander,  3  Doug.  45.  itnon.  Lofft,  34.  See  the  New  York  cases, 
1  Grab.  Pr.  3d  ed.  515,  516.)  i  The  efiect  of  this  privilege  is,  that  the  arrest 
of  the  member  b  unlawful,  and  a  trespass  ab  initio,  for  which  he  may  main- 
tain  an  action,  or  proceed  against  the  a^rgressor  by  way  of  indictment.  He 
may  also  be  discharged  by  motion  to  a  court  of  justice,  or  upon  a  writ  of 
habeas  corpus  ;  (Jefferson's  Manual,  §  3  ;  2  Str.  990  ;  2  Wilson's  R.  151 ;  Cas. 
Temp.  Hard.  28  ;)  and  the  arrest  may  also  be  punished,  as  a  contempt  of  the 
house.  (1  Black.  Comm.  164,  165,  166.  Com.  Dig.  Parliament,  D.  17. 
Jefferson's  Manual,  ^  3.)  In  respect  to  the  time  of  going  and  returning,  the 
law  is  not  so  strict  in  point  of  time,  as  to  require  the  party  to  set  out  immedi- 
ately on  his  return  ;  but  allows  him  time  to  settle  his  private  afiairs,  and  to 
prepare  for  his  journey.  Nor  does  it  nicely  scan  his  road,  nor  is  his  protec- 
tion forfeited,  by  a  little  deviation  from  that  which  is  most  direct ;  for  it  is  sup- 
posed that  some  superior  convenience  or  necessity  directed  it.  (Jeff^non's 
Manual,  §  3.  2  Str.  986, 987.)  The  privilege  from  arrest  takes  place  by  force 
of  the  election,  and  before  the  member  has  taken  his  seat,  or  is  sworn.  (Jef- 
ferson's Manual,  §  3  ;  but  see  Com.  Dig.  Parliameut,  D.  17.  2  Story's  Com. 
on  Const  337,  §§  860, 661.)  Where  a  member  of  congress,  who  had  been 
surrendered  by  his  bail,  claimed  to  be  discharged  on  the  ground  of  privilege, 
and  the  counsel  for  the  bail  proposed  to  remain  responsible  for  surreudering 
him  within  four  days  alter  the  session  of  congress,  which  the  counsel  for  the 
plaintiff  agreed  to,  the  court  declared  their  approbation  of  the  compromise,  aa 
afibrding  a  good  precedent  for  future  cases  of  a  similar  kind.  {Coxe  ▼.  JT- 
CUnachan,  3  Dall.  478.) 
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The  heirs  of  Sir  Peter  Warren,  were  three  daughters,  to 
wit,  Ann,  married  to  Lord  Southampton,  the-  lessors,  Char- 
lotte, married  to  Lord  Abingdon,  and  Susanna,  married  to 
Creneral  Skinner.  Ail  the  heirs  resided  iu  Great  Britain 
dnrino:  the  American  war.  General  Skinner  and  his  wife 
both  died  subsequent  to  the  year  1775,  and  during  the  war, 
leaving  an  only  child,  a  daughter,  since  married  to  Lord 
Gage. 

A  witness  for  the  plaintiff  testified,  that  the  defendant  was 
in  possession  of  the  premises  in  1763,  and  in  1767,  agreed 
with  the  witness,  as  agent  for  the  heirs  of  Sir  Peter  Warren, 
to  take  a  lease  of  the  premises  in  question  from  the  heirs,  for 
twenty-five  years,  at  the  annual  rent  of  one  shilling  per  acre ; 
but  the  witness  did  not  know  that  any  lease  had  ever  been 
executed,  or  any  rent  paid. 

The  defendant  denied  the  title  of  the  lessors,  and  produc- 
ed in  evidence  an  exemplification  of  letters  patent  for  the 
premises  in  question,  dated  the  29th  August,  1736,  by  which 
they  were  granted  to  Charles  Williams  and  six  others,  and 
their  heirs  and  assigns  for  ever,  in  free  and  common  socage. 
He  insisted  also,  that  if  the  heirs  of  Sir  Peter  Warren  ever 
had  any  title  to  the  premises,  it  had  been  forfeited  by  their 
alienism.{a) 

Van  Vechterif  for  the  plaintiffs. 

Cadf/y  for  the  defendant. 

*Per  Curiam.  The  plaintiff  has  not  proved  any  ['224] 
seisin  or  title  in  the  lessors,  or  those  under  whom  he 
claims ;  and  the  defendant  has  shown  -a  title  out  of  the  les- 
sors. The  evidence  about  the  agreement  for  a  lease,  which 
appears  never  to  have  been  carried  into  effect,  is  not  suffici- 
ent to  give  the  plaintiff  the  possession.  It  does  not  appear 
that  the  defendant  was  put  into  possession  by  the  lessors,  or 
that  he  ever  paid  them  any  rent.  The  defendant  must  have 
judgment. 

Judgment  for  the  defendant.(&) 

(«)  Se«  Kelly  ▼.  Harri$on,  9Upra,  p.  S9  ;  n.  (a,)  p.  33. 
(b)  See  Cowen  dp  HiU'e  notes  to  1  PUiU.  Ev,  201,  302. 
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Lawrence  t.  Bowna. 


Forbes  cLgainst  Frary  and  another. 

If  rafareaa  in  a  eaoae,  nnreaaoDably  refuaa  an  adjonrnment,  nqaarted  by  « 
party,  to  enable  him  to  produce  witneaMs,  the  report  will  be  aet  aside. 

Wood,  for  the  plaintiff,  moved  to  set  aside  the  report  of 
the  referees  in  this  cause.  From  the  affidavits,  it  appeared, 
that  the  cause  was  referred,  at  the  instance  of  the  defendants, 
who  agreed  to  admit  certain  items  in  the  plaintiff's  account, 
which,  at  the  hearing  before  the  referees,  they  refused  to  ad- 
mit. The  plain  tiff  *s  attorney  then  requested  an  adjourn- 
ment until  the  next  day,  in  order  that  he  might  produce  wit- 
nesses to  prove  the  items.  The  referees  refused  to  adyourn, 
and  made  up  their  report,  without  further  proof,  by  which 
they  found  a  less  sum  for  the  plaintiff,  than  he  claims  to  be 
due  to  him. 

Bogert^  contra. 

Per  Curiam.  The  referees  have  a  reasonable  discretion 
as  to  adjournments,  and  they  ought  to  have  given  a  day  to 
the  plaintiff  to  produce  his  witnesses,  as  he  appears 
[*225]  to  have  been  taken  by  surprise,  though  the  court  *can- 
not  take  notice  of  a  mere  verbal  agreement.  The  re- 
ferees, in  the  exercise  of  their  discretion,  acted  unreasonably 
in  refusing  the  adjournment.    The  report  must  be  set  aside. 

Rule  granted.(a) 


Lawrence  against  Bownb. 

Where  an  action  waa  commenced  before  the  debt  waa  doe,  and  an  'inqaeal 
waa  taken  by  default,  the  court  refuaed  to  aet  aaide  the  Terdict,  aa  the  de- 
fendant admitted  the  debt  to  be  due,  at  the  time  of  makinf  the  appticatimi 
to  aet  aaide  the  verdict 

Woods,  for  the  defendant,  moved  to  set  aside  the  verdict 
in  this  cause.     At  the  last  circuit  in  New  York,  an  inquest 

(a)  Sm  Gnh.  Prao.  Sd  ed.  573. 
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was  taken  by  default,  in  the  absence  of  the  defendant's  attor- 
ney. The  plaintiff,  by  his  affidavit,  stated  that  the  debt  was 
not  due  when  the  suit  was  commenced ;  though  it  was  now 
due. 

B.  Livingston^  contra. 

Per  Curiam.  This  application  is  too  late.  There  would 
be  no  use  in  setting  aside  the  verdict,  when  the  defendant 
admits  the  debt  to  be  due.  There  is  not  an  affidavit  of  a  de- 
fence on  the  merits.  The  case  of  Crygier  v.  Lang^  (1 
Johns.  Gas.  393,)  is  in  point. 

Rule  refused. 


*Thomas  against  Douglass.  [*226] 

Where  a  judge's  order  was  obtained  to  enlarge  the  time  for  pleading  until  the 

Mcond  day  of  the  term,  the  defendant  had  antil  the  next  day  to  plead,  and 

a  default  entered  on  the  second  day  was  irregular. 
After  a  rule  to  change  the  vtmut  the  plaintiff  entered  a  default  for  want  of 

a  plea,  without  altering  the  declaration  filed,  or  filing  a  new  declaration 

and  delivering  a  copy  ;  and  it  was  held  irregular. 

Graham,  for  the  defendant,  moved  to  set  aside  the  default 
and  judgment  entered  in  this  cause,  on  the  ground  of  irregu- 
larity. 

The  defendant  had  obtained  a  judge's  order,  enlarging  the 
time  to  plead,  until  the  second  day  of  the  last  term ;  on  which 
day  the  default  for  not  pleading  was  entered.  A  rule  for 
changing  the  venue  was  also  obtained  on  the  second  day. 

Woodworthy  contra. 

Per  Curiam.  The  defendant  had  time  to  plead  until  the 
second  day  of  the  term,  and  the  order  must  be  construed  as 
including  that  day ;  so  that  the  default  could  no  be  entered 
on  that  day.(a)  Again,  the  venue  was  changed,  and  notice 
thereof  given  before  the  time  for  pleading  had  expired.    It 

(«)  1  Grah.  Prac  9d  ed.  619 ;  Dmhc  y.  MertK  7  Taunt  587 ;  1  Moora* 
3S0. 
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was  then  incumbent  on  the  plaintiff  to  alter  the  declaration 
on  file,  and  the  copy  delivered  accordingly,  or  file  and  deli- 
ver a  new  declaration.  This  not  having  been  done,  the 
judgment  is,  on  this  ground  also,  irregular,  and  must  be  set 
aside.(&) 

Rule  granted. 

(h)  See  Grah.  Prac.  2d  ed.  787,  788. 
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[Darinjr  the  last  vacatiou,  Mr.  Justice  Benson,  havinj;  been  appointed  a  judge 
of  the  circuit  court  of  the  Uuited  States,  resigned  his  seat  in  this  court] 


Waddington  and  others  against  Yredenberqh. 

An  audita  querela,  quia  timet,  cannot  be  sued  out  by  a  purchaser  of  land, 
until  after  execution  has  been  issued. 

The  writ  must  be  allowed  in  open  court,  but  is  not  itself  a  supersedeas;  and 
where  the  party  is  not  in  actual  custody,  or  sues  quia  timet,  sl  venire  facias 
is  the  proper  process. 

A.  and  B.  partners,  in  trade,  having  dissolved  their  partnership,  B.  took  the 
property,  and  engaged  to  pay  off  all  the  debts  due  by  the  partnership, 
among  which  was  a  judgment  against  A  and  B.  at  the  suit  of  C.  B.  bar- 
iug  become  insolvent,  C.  threatened  to  take  out  execution  against  A.,  who 
paid  the  amoont  of  the  judgment,  and  C.  agreed  that  A.  might  have  the 
benefit  of  the  judgment,  to  recover  the  amount,  out  of  the  property  of  B. 
in  the  name  of  C.  A.  sued  out  execution  against  the  land  of  B.,  which 
was  bound  by  the  judgment ;  B.  assigned  all  his  property  to  D.  and  others, 
for  the  benefit  of  his  creditors,  and  it  was  held  that  A.  was  to  be  oonstdered 
merely  as  a  surety  of  B.,  and  entitled  to  an  equitable  lien  on  the  property 
of  B.,  and  that  D.  and  others,  to  whom  it  was  assigned,  took  it,  subject  to 
such  equitable  lien ;  and  the  court  could  not,  therefore,  relieve  them  by  an 
audita  querela. 

The  defendant  obtained  a  judgment  against  White  and 
Stout)  on  a  policy  of  insurance,  subscribed  by  them  as  part- 
ners. They  became  partners,  as  insurers,  on  the  29th 
February,  1796,  and  the  partnership  was  dissolved  on  the 
9th  December  following.  White  assumed  all  the 
'business,  profits,  and  responsibilities,  and  agreed    [*22S] 
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to  pay  Stout  1500  dollars  for  his  share  of  the  profits, 
and  indemuiry  him  against  all  debts  due  by  the  partner- 
ship, among  which  was  the  loss  for  which  the  defendant 
brought  his  action  and  recovered  judgment  The  suit  was 
against  both,  and  White  entered  an  appearance  for  himself 
and  Stout,  but  the  latter  knew  nothing  of  the  suit.  After 
the  judgment  was  obtained,  White  gave  his  promissory  note 
to  the  defendant,  for  the  amount,  payable  in  thirty  days ;  but 
before  the  expiration  of  that  time,  he  failed,  and  assigned  all 
his  property  (including  land,  which  was  bound  by  the  judg- 
ment) to  the  present  piaintifis,  for  the  benefit  of  all  his  cred- 
itors. The  defendant  then  demanded  payment  of  Stout,  and 
was  about  to  issue  execution  against  him  on  the  judgment, 
when  Stout  paid  him  the  amount,  under  an  agreement  that 
he  (Stout)  should  have  the  benefit  of  the  judgment,  and 
might  use  the  name  of  the  defendant  to  recover  the  money 
out  of  the  property  of  White.  An  execution  was  then  issued 
on  the  judgment,  directed  to  the  sheriiT  of  Onondaga  county, 
for  the  benefit  of  Stout.  The  plaintiff  then  filed  a  bill  in 
chancery,  for  a  discovery,  against  the  defendant  and  Stout, 
and  also  against  D.  and  G.  Ludlow,  to  whom  the  defendant 
was  indebted,  and  to  whom  the  note,  above  mentioned,  was 
assigned  by  White,  before  his  failure,  together  with  the  poli- 
cy of  insurance,  on  which  the  judgment  was  obtained,  as 
collateral  security.  On  this  bill  an  injunction  was  obtained, 
by  which  the  execution  was  stayed.  The  defendants  in 
chancery  having  answered,  the  bill  was  dismissed,  as  to  D. 
and  O.  Ludlow,  but  the  bill  and  injunction  were  retained,  as 
to  the  other  defendants,  for  six  months,  to  give  the  plaintifls 
an  opportunity  to  proceed  at  law.  The  six  months  having 
expired,  without  any  proceedings  at  law,  on  the  part  of  the 
plaintiffs,  an  execution  was  issued  on  the  judgment,  return- 
able at  the  last  January  term. 
[*229]  *The  plaintiffs  sued  out  an  audita  querela^  and  a 
motion  was  now  made  for  its  allowance,  for  a  venire 
facias  to  bring  in  the  defendant,  and  for  a  supersedeas  to 
the  execution. 
HarisoHf  for  the  piaintifis. 
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Pendleton^  contra. 

Radcliff,  J,  delivered  the  opinion  of  the  court.  1.  A 
feoffee,  or  purchaser  of  lands  subject  to  a  judgment,  cannot 
have  an  audita  qutrela^  quia  timet^  but  is  entitled  to  sue  out 
this  writ,  only  after  execution  issued.  So  a  feoffee,  or  pur- 
chasee  of  part  of  the  land,  cannot  have  it  till  after  execution 
against  him,  although  the  execution  be  issued  against  the 
residue  of  the  lands  of  the  original  debtor.  (3  Viner,  321, 
B.  pi.  1,  2,  3,  4.)  Hence  the  assignees,  in  the  present  case, 
viewed  in  the  light  of  purchasers,  if  they  were  entitled  to 
this  writ,  could  not  bring  it  till  after  the  expiration  of  six 
months,  to  which  time  the  injunction  was  extended,  and  till 
after  the  execution  issued.  They  are  not,  therefore,  too 
Iate.(a) 

2.  The  writ  must  be  allowed  in  open  court,  and  is  not  of 
itself  a  supersedeas^  which  may  be  granted  or  not,  according 
to  the  circumstances  of  the  case.  (2  Cromp.  436,  437.  1 
Salk.  92.    1  Com.  Dig.  662,  653,  E.  3  and  6.)(6) 

3.  The  proper  process,  where  the  party  is  uot  in  active 
cnstody,  or  where  he  sues  quia  timet^  is  a  venire  facias.  (1 
Salk.  92.  2  Cromp.  443.  1  Com.  Dig.  650,  651.)  The 
process  applied  for  is,  therefore,  proper,  if  the  writ  of  audita 
querela  be  well  brought. 

The  •principle  on  which  the  writ  is  brought,  and  endea- 
vored to  be  maintained  by  the  plaintiffs,  is,  that  the  judg- 
ment was  paid  and  satisfied  by  Stout,  one  of  the  defendants 
thereto,  and  was  thereby  discharged,  and  cannot  again  be  set 
up  by  him  and  acted  upon  against  White,  notwith- 
standing the  circumstances  under  which  Stout  *was  [*230] 
obliged  to  pay  it,  and  the  agreement  between  him 
and  the  then  plaintiff,  Yredenbergh. 

On  the  part  of  the  defendant,  it  is  objected,  1.  That  the 
matter,  on  which  this  writ  is  brought,  is  the  same  that  was 
offered  in  chancery,  and  on  which  that  court  refused  to  inter* 
pose ;  that  the  merits  have  been  there  decided  ;  and  it  being 


(a)  See  note  («),  p.  362,  to  WwrdeU  t.  Eden. 
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the  decision  of  a  court  to  which  the  question  properly  be- 
longed, this  court  ought  not  now  to  interfere. 

2.  That  on  the  merits,  Stout  is  to  be  considered  in  the 
light  of  a  surety,  and  in  equity  is  entitled  to  the  benefit  of 
this  judgment ;  and  that  the  plaintiffs,  as  assignees,  could 
only  take  the  property  of  White,  subject  to  his  equitable  lien* 

As  to  the  first  point ;  the  proceedings  in  chancery  do  not 
fully  appear.  In  the  affidavit  of  the  defendant's  counsel  it  is 
stated  that  he  is  informed,  and  believes,  that  this  application 
is  founded  on  the  same  matters,  the  merits  of  which  were 
determined  in  the  court  of  chancery.  If  the  determination 
of  that  court  ought  to  preclude  the  remedy  sought  here,  the 
whole  proceedings,  with  the  bill  and  answers,  ought  to  have 
been  shown,  that  we  might  fully  see  the  grounds  on  which 
that  court  went.  But  from  the  circumstance,  that  the  in- 
junction was  there  retained  for  six  months,  in  order  to  afford 
the  opportunity  of  proceeding  at  law,  it  is  to  be  inferred  that 
that  court  intended  to  leave  the  parties  to  their  legal  remedyi 
without  restraint  or  prejudice  to  their  legal  rights.  If  it  had 
finally  decided  on  their  rights,  and  concluded  them  by  its 
decree,  it  would  rather  have  enjoined  the  present  plaintiff 
from  proceeding  at  law,  than  have  continued  the  former 
injunction. 

3.  On  the  merits,  I  am  inclined  to  think,  that  after  the  disso- 
lution of  the  partnershipbetween  White  and  Stout,  and  White's 
imdertaking  to  pay  the  whole  of  the  partnership  debts,  Stout, 

in  relation  to  him,  is  to  be  considered  as  a  surety  mere- 
[*231]    ly ;  and  if  so,  he  is  entitled  to  all  ^equitable  liens  on 

the  property  of  White.  (2  Vernon,  608.  lVesey,261. 
2  Yesey,  100, 371.)  It  was  competent  for  him  and  Vreden* 
bergh,  the  original  plaintiff,  to  make  the  agreement,  that  he 
should  have  the  benefit  of  the  judgment.  A  court  of  equity 
would  allow  Stout  to  proceed  for  that  purpose,  on  the  judgment, 
in  the  name  of  Yredenbergh,  and  an  audita  querela^  being  in 
the  nature  of  an  equitable  suit,  we  ought  not  to  grant  a  su- 
persedeas to  the  prejudice  of  the  equitable  rights  of  Stout. 
The  plaintiffs  here,  as  assignees  of  an  insolvent,  for  the  ben- 
efit of  his  creditors,  do  not  stand  in  a  better  condition  than 
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any  other  assignee  or  purchaser  of  White  would  do.    They 
must  take  the  property,  subject  to  all  equitable  claims.(a) 

The  granting  a  supersedeas  being  in  the  discretion  of  the 
court,  we  are  of  opinion  that  under  the  circumstances  of  this 

case,  it  ought  not  to  be  allowed. 

Motion  denied. 

(s)  It  18  a  general  principle,  that  a  snrety  who  pays  the  debt  of  his  principal 
it  entitled  to  the  secaritiea  which  the  creditor  holds  ag^aiust  him.  This  is  ao* 
cnrately  eipressed  by  Chancellor  Walworth,  in  Eddy  t.  Traver,  (6  Paige  R. 
521, 534 )  "  It  is  an  established  principle  of  equity  that  sureties,  or  those  who 
stand  in  the  situation  of  sureties  for  those  who  pay  a  debt  for  them,  are  enti- 
tled to  stand  in  the  place  of  the  creditor,  or  to  be  subrog^ated  to  all  his  rights 
as  to  any  fund,  lien  er  equity  which  he  may  have  ag'ainst  any  other  pierson  or 
property  on  accooni  of  the  debt.  Lord  Broogham,  in  the  case  of  Hodgson 
T.  Skaw,  (3  Mylne  &  Keen,  190, 191, 193,)  puts  this  doctrine  in  a  strong  light. 
**  The  role  here,"  says  he,  **  is  undoubted,  and  it  is  one  founded  on  the  plain- 
est principles  of  natural  reason  and  justice,  that  the  surety,  paying  off  a 
debt,  shall  stand  in  the  place  of  the  creditor,  and  have  all  the  rights,  which 
be  has,  for  the  purpose  of  obtaining  his  reimbursement.  It  is  hardly  possible 
to  put  this  right  of  substitution  too  high  ;  and  the  right  results  more  from 
equity  than  from  contract  or  quasi  contract ;  unless  in  so  far  as  the  known 
equity  may  be  supposed  to  be  imported  into  any  transaction,  and  so  to  raise  a 
contract  by  implication.  The  doctrine  of  the  conrt  in  this  respect  was  lumi- 
noQsly  ezponuded  in  the  argument  of  Sir  Samuel  Romilly,  in  Craythorne  ▼. 
Swinburne,  (14  Ves.  159  ;)  and  Lord  Eldon,  in  giving  judgment  in  that  case, 
sanotioned  the  exposition  by  his  full  approval.  '  A  surety,'  to  use  the  ian* 
gnage  of  Sir  S.  Romilly's  reply,  '  will  be  entitled  to  every  remedy  which  the 
creditor  has  against  the  principal  debtor,  to  enforce  every  secority  and  all 
means  of  payment ;  to  stand  in  the  place  of  the  creditor,  not  only  through 
the  medium  of  contract,  but  even  by  means  of  securities  entered  into  without 
the  knowledge  of  the  surety  ;  having  a  right  to  have  those  securities  trans* 
ferred  to  him,  though  there  was  no  stipulation  for  that ;  and  to  avail  him- 
self of  all  those  securities  against  the  debtor.*  "  {Cuyler  v.  Ensworth,  6 
Paige  R.  33.  King  v.  Baldwin,  2  Johns.  Ch.  R.  534.  New  York  State 
Bank  v.  Fletcher,  5  Wend.  R.  85.  Beardeley  v.  Warner,  6  id.  610.  Claeon 
V.  Morris,  10  Johns.  R.  535.  FoweU  v.  Smith,  8  Johna  R.  349.  Patterson 
V.  Pope,  5  Dana,  343.  Pride  v.  Boyee,  1  Rice  £q.  R.  375.  Bank,  j-e,  v. 
Adgar,  3  Hill,  S.  Ca.  366.  United  States  Bank  v.  Stewart,  4  Dana  R.  37. 
Prather  v.  Johnson,  3  Harr.  &  John.  487.  Reed  v.  Emery,  I  Serg.  &  Rawie, 
339.  Greiner's  Estate,  3  Watts,  414.  See  act  of  Congress,  March  3,  1799. 
ChUds  V.  Shoemaker,  1  Wash.  C.  C.  494.  Pigou  v.  French,  id.  378.  Nor- 
ton  V.  Soule,  3  Greenleaf,  341.  Parsons  v.  Briddock,  3  Vern.  608.  S.  C.  1 
Eq  Ca.  Ah.  93.  May  hew  v.  Crickett,  3  Swansl.  185.  S.  C.  1  Wils.  C.  C. 
4ia  Praed  v.  Gardiner,  3  Cox,  86.  Earl  of  Rosse  v.  Sterling,  4  Dow, 
443.    Beckett  v.  Micklethwaite,  6  Madd.  199.    Capel  v.  Butler,  3  Sim.  &,  S. 
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457.  Lord  HmrberUm  v.  BenneU,  1  Beat  386,  and  tee  Ex  fttriM  J{»|rcr«» 
4  Deac.  &l  Ch.  623.  S.  C.  2  Moot  &  Ay.  153,  and  the  obMrratioaa  of  Loid 
Brougham,  C,  in  Hodg§on  v.  Shaw,  3  Myl.  St,  K.  183,  aod  of  Sir  W.  Grant, 
M.  R.,  in  Wright  v.  Morley,  11  Vea.  12,  of  Lord  Eldon,  C,  in  CopU  v.  Mid- 
dUton,  T.  &  Ran.  224,  tnd  of  Lord  Hardwieke,  C.  In  Ex  parte  Vriap,  1 
Atk.  133.  Watkine  y.  Flanagan,  3  RmmII,  421.  Ward  t.  HMy,  1 
Yonnge  &  Jerria,  225.  Ex  parte  Houeton,  2  Glyn  &>  Jamieoon,  36.  Ex 
parte  Gee,  I  id.  330.  Ex  parte  Sergeant,  1  id.  183.  Ex  parU  Brook,  3 
KoM,  334.  Robinoon  t.  Wiloon,  2  Maddock,  434.  Gloooop  t.  Harfioon,  3 
\ee.  Sl  Boam.  134.  Coop.  61.  Ex  parte  Huahfortk,  10  Vney,  409.  HiU 
T.  JCe//y,  1  Ridg.  Lap.  &  Sch.  265.  Ex  parU  Badger,  1  Cox,  28.  See  Aa- 
/Aur«f  T.  De  La  Ztmeh,  Dick.  460.  Franeio  t.  Rucher,  Amk.  674.  J>c  t. 
/{ooA,  Mooely,  318.) 

By  the  Code  Napoleon,  ((  2029,)  the  enrety  who  baa  paid  tlie  debt  ia 
aubrogated  to  all  the  rigbta  which  the  creditor  had  agaioat  the  debtor. 
The  Codea  of  Sardinia,  (^  2066,  i  2069,)  of  Anatria,  (^  1358,)  of  Praa- 
aia,  (^^338,  339;  aee  alao  §  311;  aee  the  Code  of  the  Canton  dn  Vend, 
i§  1506—1513.)  and  of  Bavaria,  (Lib.  4,  ch.  10,)  accord  with  the  French 
Code.  Thia  rule  exiated  aubatantially  in  the  civil  law.  The  law  o(  the 
Bigeat,  not  giving  the  benefit  of  diacnaaion  to  thoae  who  became  aoretiea, 
(Pothier  ad  Pand.  ed.  1823,  vol.  19,  p.  49,)  althongh  the  more  anoient  law 
had  done  ao,  (Id.  p.  43,  et  eeq,)  naage  introduced  another  manner  of  relicv- 
log  auretiea  by  compeliing  the  creditor  to  tranafer  hia  aecuritiea  to  the  anrety 
who  waa  ready  to  pay  the  amount  doe.  *'  Fidejaaaoribaa  auccori  aolet  nt 
atipulator  compel latur  et  qui  aolidam  aolvere  paratua  eat  vendere  c«tero» 
rum  nomioa."  (Pothier  ad  Pand.  Lib.  46,  i  45.)  For  thia  reaaon,  Julian 
ofaaerved,  "If  you  have  loaned  to  Titua  a aum  of  ten  piecea  on  my  man* 
date,  and  you  sue  me  upon  the  mandate,  Titna  will  not  be  releaaed,  and  you 
can  only  recover  upon  ceding  to  me  your  rigbta  of  action  (aetionee)  againat 
him.  "  Si  mandatn  meo,  Titio  decern  credideria,  et  mecnm  mandati  egeria, 
uon  liberabitor  Titiua :  aed  ego  tibi  non  alitor  condemnari  debebo,  quam  ai 
actionea,  quae  adverana  Tilinm  habea,  mihi  proaliteria."  (L.  13,  Julian.  lib. 
14,  Digeat.)  The  creditor  (aaya  Pothier)  ia  held  to  cede  not  only  the  right  of 
action  which  he  baa  againat  the  principal  debtor,  but  alao  all  thoae  which  are 
acceaaory  to  it ;  aa  for  example  thoae  that  he  haa  againat  the  other  auretiea 
and  upon  pledgee  which  he  haa  received.  Neque  aolum  actionem  quam  ha* 
bet  adveraaa  reum  principalero,aed  et  omnia  hujua  aotiooia  aceeaaoria,  cedere 
creditor  tenetur ;  puta,  actbnea  adveiKoa  cnteroa  adpromiaaorea,  et  pignora. 
(Poth.  ad  Pand.  vol.  19,  p.  50,  ed.  1823.)  Hence  the  reacript  of  Diocletian 
and  Mazimien :  Aa  the  creditor  haa  the  right  to  aue  the  auretiea  befoie  the 
debtor,  ao  it  ia  right  that  the  aurety  who  requirea  it  ahall  not  be  obliged  to  pay 
until  the  aecuritiea  and  pledgee  of  the  creditor  ihall  have  been  ceded  to  him* 
**  Sieut  eligendi  fidejuaaorea  creditor  habet  poteatatem,  ita  intereeaaorem  poatn* 
lantem  cedi  aibi  hypothecs,  sive  pignoria  obltgata  jure,  non  prina  ad  aolu* 
tionem  uiai  mandata  aupcr  hac  re  foerit  peraecmio,  convenit  uigeri."  (L. 
21,  Cod.  8, 41,  h.  tit)  Ah  hac  regula  nie  fiaeoa  excipitnr.  (Paulna,  L  45, 
«  9,  C  49, 14  de  jnr.  fiaei.    (Paol.  Ub.  5  aent.  L  fin.  Cod.  7,73  dt  priTUeg.  fiaoi^ 
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It  was  made  a  qnestioD  in  the  civil  law  how  the  creditor,  who  had  heen 
paid,  could  transfer  any  rights  of  action,  for  when  he,  who  has  a  debtor  and 
safeties,  having  received  payment  from  one  of  the  sureties,  cedes  his  rights 
of  action,  it  may  be  said  that  he  has  none,  since  he  has  received  that  which 
was  due  to  him,  and  that  all  the  sureties  are  discharged  ;  but  this  Is  not  so, 
because  he  has  not  received  ta  patfment,  but,  as  it  were,  sold  his  claim 
against  the  debtor,  and  consequently  he  has  rights  of  action  that  he  ought 
to  transfer  to  the  surety,  who  buys  them  on  paying  the  price,  **  qunm  is  qui 
et  ream  et  fidejossores  habeas,  ah  uno  ex  fidejussoribus  accepta  pecunia, 
prsBttat  actionee :  potent  qnidem  dici  nuUas  jam  esse,  quum  suum  percepe* 
rit,  et  perceptione  omnes  liberati  sunt  Sed  non  ita  est !  non  enim  In  solutum 
accipit,  sed  quodammodo  nomen  debitoris  vendidit,  et  Ideo  habet  actiones,  quia 
tenetur  ad  id  ipsum,  ut  prestet  actioucs.'*  (L.  36 ;  Paul.  lib.  14,  ad  Plant) 
Potbier  expresnes  this  more  clearly  when  he  declares  the  signification  of 
this  passage  to  be,  that  it  is  wrong  to  say  that  the  surety  has  no  existing  right  of 
action  that  he  can  transfer ;  on  the  contrary,  as  he  is  held  to  transfer  such 
rights  to  the  surety,  who  pays  him  upon  this  condition,  he  does  not  receive  his 
money  in  payment,  but  as  the  price  of  the  right  which  he  ought  to  cede  to 
him.  Sensos  est:  Et  ideo  perperam  dicitur  eum  nullas  habere  actiones  quae 
eedere  poasit,  imo  kabet  aeiiotu9,  quia,  quum  ad  id  iptum  teneatar,  ttt  prt^^ 
lei  n^liones  fidejassori  ea  lege  solventl  nt  sibi  cedantur:  pecuniam  non  tan*> 
qaam  in  md^um,  sed  tanquam  in  pretium  aetionum  qnas  ei  eedere  tenetur, 
accipere  debet.    (Poth.  ad  Pand.  Lib.  46,  tit  1,  §  46,  n.  1.) 

But  let  us  remark,  iu  passing,  that  although  this  rule  does  not  seem  to 
have  been  adopted  in  the  English  jurisprudence,  Mr.  Justice  Story,  who 
seems  to  regret  that  the  Roman  rule  was  not  adopted,  speaks  thus  in  his 
Commentaries  on  Equity  Jurisprudence  ;  (4th  ed.  §^499  h.  499  e.  and  499  i.:) 
"  Another  point,  of  more  extensive  importance  in  practice,  is.  Whether  a 
snrety,  who  pays  off  the  debt  of  the  .principal,  for  which  he  is  bound,  is  en- 
titled to  require  the  creditor,  upon  such  payment,  to  make  an  assignment  to 
him  of  the  debt,  and  of  the  instrument  by  which  it  is  evidenced.  It  seems 
formerly  to  have  been  thought  that  he  had  such  a  right ;  and  the  general 
language  of  some  of  the  authorities,  that  the  surety  is  in  such  cases  entitled 
to  every  remedy  which  the  creditor  had  against  the  principal,  was  supposed 
fully  to  justify  and  support  this  conclusion.  {Ex  parte  Criepe,  1  Atk.  135. 
Pareofu  v.  Briddoek,  3  Vent.  R.  608.  WHghi  v.  MorUy,  11  Yes.  12,  21, 22. 
Dowbiggin  v.  Bourne,  1  Younge  R.  111.  S.  C.  2  Younge  &  Coll.  464. 
Buteker  v.  Ckure^iU,  14  Yes.  567,  575,  576.  Ex  parte  Ruekforth,  10  Yes. 
409,  414.  Robinoon  v.  WiUon,  2  Madd.  R.  464.  Craytkorne  v.  Swinburne, 
14  Yes.  160, 162.  See  also  Hodgoon  v.  8kaw,  3  Myloe  &  Keen,  183,  185. 
Hotkam  v.  Stone,  1  Turner  &  Russ.  R.  226,  note.  Buteker  v.  Ckurekill,  14 
Yes.  568,  575,  576.)  But  the  doctrine  is  now  fully  esUblished,  that  the 
surety  has  no  such  right  to  be  enforced  in  equity;  and  that  he  cannot 
insist  upon  any  such  assignment.  The  ground  is,  that,  by  the  payment  of 
the  debt,  the  title  derived  under  the^  instrument  has  become  extinguished^ 
and  funetue  officio  ;  and,  therefore,  an  assignment  therf  of  would  be  utterly 
useless ;  and,  if  the  surety  should,  afterwards  sue  for  the  debt  at  law,  in 
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the  name  of  the  creditor,  the  principal  might  plead  each  payment  in  bar 
of  the  action.  {Woffington  v.  Shau>t  2  Ves.  569.  Gammon  t  Sione,  1  Vci. 
339.  Copis  V.  MiddUton,  1  Tnm.  &  Ruas.  224,  229.  Jmea  t.  Davids,  4 
Rum.  R.  297.  Hodgson  y.  Shaw,  3  Mylne  &l  Keen,  183.  Hndoon  t.  £%ai- 
toooif ,  Gas.  Tern.  Hard.  133.  Armiiagt  tr.  Baldwin,  5  Beav.  R.  276.)  In  snch 
a  caie  it  would  make  no  difference  in  the  right  of  the  surety  to  rae,  that,  npon 
payment  of  the  deht,  he  had  procured  an  anignmeut  thereof  to  be  made  to  a 
third  person,  instead  of  to  himself  for  his  benefit.  (See  Retd  ▼.  Norrio,  2 
Mylne  &  Craig,  361.  Jonto  v.  Davids,  4  Russ.  R.  277.  Copis  ▼.  Middleton, 
1  Turn.  &  Russ.  224,  2i29.  But  see  Buieker  t.  ChurekiU,  14  Ves.  568,  575, 
576.)  Neither  would  it  make  any  difference,  that  setrefal  jndgmenu  had 
been  obtained  by  the  creditor  against  the  principal  and  surety,  and  that  the 
latter  had  paid  the  debt  on  the  judgment  against  him,  and  then  sought  an  as* 
signment  to  be  made  of  the  judgment  against  the  priueipal ;  for  the  judg- 
ment  would  be  effectually  extinguished  by  such  payment ;  and  the  surety 
would  not  be  permitted  to  a^ail  himself  of  it  against  the  principal.  (Doie* 
biggin  ▼.  Bourne,  2  Younge  &  Coll.  464.  But  see  HiU  ▼.  Kelly,  1  Ridg.  L. 
6l  Schoales  R.  265.)  The  error  of  the  contrary  opinion,  if,  indeed,  npon  the 
principles  of  enlarged  equity,  any  there  be,  seems  to  have  arisen  from  con« 
founding  the  right  of  the  surety,  on  payment  of  the  debt,  to  be  substituted  for 
the  creditor,  and  to  ha?o  an  assignment  of  any  independent  collateral  secu- 
rities, with  the  supposed  right  to  ha^e  the  original  debt  assigned.  Snch  iade* 
pendent  collateral  securities  may  well  be  required  to  be  assigned  by  the  cred- 
itor, in  fa^or  of  the  surety  ;  because,  in  many  cases,  the  principal  would  not 
be  entitled  to  have  a  re-traiisfer  thereof  from  the  surety,  without  paying  him 
the  sums  advanced  by  him  to  the  creditor,  as  a  mattei  of  equity  between  the 
parties.  But  the  assignment  of  the  debt  itself,  which  had  been  already  paid, 
would  be  a  mere  nullity  iu  equity,  as  well  as  at  law,  since  it  could  not  have, 
in  the  hands  of  the  surety,  any  subsisting  obligation.  Upon  reasoning  some- 
what analogous  to  that,  the  supposed  error  of  which  we  have  been  consider- 
ing, it  was  formerly  held,  that  if  a  surety  upon  a  bond  should  discharge  it,  he 
would  be  entitled  to  be  considered  as  substituted  for  the  original  creditor,  as  ft 
specialty  creditor  of  his  principal ;  and,  consequently,  in  the  marshalling  of 
the  assets  of  the  principal,  he  would,  as  to  the  debt  so  paid*  have  a  priority 
over  simple  contract  creditors.  {Hotham  v.  Stone,  1  Turn.  St,  Russ.  R.  226, 
note.  Robinson  v.  Wilson,  2  Madd.  R.  464.  Wright  v.  Motley,  11  Ves.  22. 
PowelVs  Ex*orsv.  White,  11  Leigh  R.  309,  fully  approves  this  same  doc- 
trine.) But  upon  this  point,  also,  a  different  doctrine  is  now  established ;  and 
it  is  held,  that  a  surety,  so  paying  a  bond  debt,  will  be  treated,  in  mamhall- 
ing  assets,  as  a  mere  simple  contract  creditor.  {Copis  v.  Middleton^  1  Tom. 
6l  Russ.  224, 229, 23 1.  Jones  v.  Davids,  4  Russ.  R.  277.  Hodgson  v.  Shaw, 
3  Mylne  &  Keen,  183.)  The  ground  of  this  doctrine  is,  that  the  surety  is 
not  subrogated  to  the  rights  of  the  creditor,  in  such  a  case  (whether  he  has 
procured  an  assignment  of  the  bond,  when  paid,  or  not ;)  but  he  is  in  fact,  as 
well  as  in  law,  to  be  deemed  only  as  having  paid  money  for  the  principal  upon 
the  footing  of  an  implied  contract  of  indemnity  subsisting  between  them.  Yet 
there  are  many  cases,  in  which  a  sarety,  paying  a  debt,  will  be  entitled  to 
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ttand  io  the  place  of  the  creditor,  or  to  obtaio  the  fall  benefit  of  all  the  pro- 
ceediugs  of  the  creditor  a^inst  the  principal.  Tboe,  for  example,  if  the  cred- 
itor, in  case  of  the  bankraptcj  of  the  principal,  has  proved  his  debt  before  the 
cornmisiionen,  and  then  the  surety  pays  the  debt,  the  latter  will  be  entitled 
to  the  di^idenda  declared  on  his  estate,  and  the  creditor  wilt  be  held  to  be  his 
trustees  for  this  purpose.  (Ex  parte  Rushforth,  10  Ves.  409.  Wright  v. 
Morley,  11  Ves.  13,  32,  33.  Watkina  v.  Flanagan,  3  Rnss.  R.  431.  E» 
parte  Houston,  2  G.  ^  Jamieson,  36.  Ex  parte  Oee,  1  6.  dt  Jamieson,  330.) 
So,  the  surety  may  compel  the  creditor  to  go  in  and  prove  his  debt  before  the 
commissionera  ;  and,  then,  if  he  pays  the  whole  debt,  the  creditor  will  in  like 
manner  become  a  trustee  of  the  dividends  for  him.  {Ex  parte  Ruohforth, 
10  Ves.  409,  414.  Wright  t.  Simpoon,  6  Ves.  734.)  In  cases  of  this  sort, 
eonrts  of  equity  seem  to  be  regrulated  by  the  same  principles  which  govern 
their  interference  in  favor  ef  sureties,  to  compel  creditore  to  proceed  in  the 
fint  instance  against  the  principal  for  the  recovery  of  their  debts."  (Story's 
£q.  Jar.  4th  ed.  i  337  ;  id.  i  698.) 

It  IS  worthy  of  observation,  that  the  surety  to  whom  secarities  have  been 
transferred  does  not  take  the  place  of  a  pnrohaser;  for  if  so,  he  might 
retain  them,  notwithstanding  the  debtor  should  pay  the  whole  debt,  but 
only  of  him  who  originally  received  the  secarities,  the  reason  for  which 
they  were  given  being  to  pay  the  principal  and  interest  ''Paulas  re« 
spondit:  Fidejussorem,  in  quem  pignora  a  confidejusMribus  data  translata 
snnt,  non  emptoris  loco  substitutum  vtderi,  sed  ejus  qui  pignora  aecepit: 
et  ideo  rationem  fructuum  et  nsnrarum  haberi  oportere."  (L.  59,  lib.  4, 
respons.)  Again,  this  cession  of  rights  of  action  does  not  exist  absolutely, 
but  only  when  the  surety  has  demanded  it  upon  paying ;  if  he  has  not  done 
80,  there  remains  to  him  only  the  action  mandati  or  negotiorum  gestorvm 
against  bis  principal.  Hence  Gordianos  observes  :  **  Mandati  actio  personalis 
est :  qoiB  si  nomine  fidejussoris,  vel  adversus  debitorem,  sen  heredes  ejus  com- 
petit,  prnses  provincias,  quas  deberi  compererit,  reddi  jnbebit  Pignora  ete- 
nim,  qu»  reo  stipulandi  neza  fuerunt,  ita  demnm  ad  vos  transeunt,  si  facta 
nominis  redemptions  solntio  celebrata  est,  vobisqae  mandate  snnt  actiones. 
Quod  si  factum  est,  ea  quoque  vobis  persequentibus,  advenus  pignorum  pos- 
sesBores  extraordinariam  jorisdietionem  idem  vir  darissimus  impertietur." 
(L.  14,  cod.  8,  41,  h.  tit.)  The  cession  of  rights  of  action  ought  to  be  made 
at  the  same  time  as  the  payment,  and  not  afterwards,  unless  it  may  have 
been  made  upon  that  condition.  (Poth.  ad  Pand.  Lib.  46,  tit  1,  ^  49.)  For 
this  reason  **  Modestinns  reapondit :  Si  post  solutum  sine  nllo  pacto  omne 
quod  ex  causa  tuteln  debeatur,  actiones  post  aliquod  intervallnm  cesm  sint : 
nihil  ea  ceasione  actum,  quum  nulla  actio  superfuerit  Quod  si  ante  soiutio- 
nem  hoc  factum  est,  vel  quum  conveniaset  at  mandarentnr  actiones,  tunc  soln- 
tio facta  asset,  roandatnm  subseeutum  est :  salvas  esse  mandates  actiones  • 
quum  novisrimo  quoque  casn  pretinm  magis  mandatarum  actionum  solntum, 
quam  actio  quts  fuit,  perempta  videatur."  (L.  76,  £  46, 3,  de  solotionib.  lib. 
6,  respons.) 

The  right  of  subrogation  equally  exists,  whether  the  surety  knew  of  the  se- 
curity or  not    {Mayhem  v.  Criekett,  3  Swaust  185.    S.  C.  1  Wib.  C.  U 
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418.  Praed  t.  Oardiner,  2  Cox,  86.)  And  to  carafol  is  the  law  that  the 
creditor  thall  do  oothiDf  to  prejodice  the  tOKty,  that  if  aecnriUea  have  been 
loot,  {Ex  parte  Muir,  2  Cox,  63  ;  WiOimm  v.  Priet,  1  Sim.  &  Sto.  581,)  or 
permtited  to  pan  into  the  handa  of  the  principal,  (Capel  v.  ButUr,  2  Sim.  &> 
Sta.  457  ;  Law  t.  The  East  India  Co,  4  Veaey,  824,)  or  have  become  lea- 
aened  in  Talue,  in  conaeqaenee  of  the  neipleet  or  defaalt  of  the  creditor,  the 
ouretiea'  liability  to  him  will  be  diminished  to  the  extent  of  the  iajory  he  has 
ansUined.  (Lord  Harberton  v.  Bennett,  1  Beat.  386.  PkiUipo  v.  AetUng^ 
2  Tannt.  S0&  Blioard  t.  Hirst,  Barr.  2670.  ChtodaU  v.  DoUey,  1  Term  R. 
712.  Warrington  t.  Ftrrftor,  8  East,  242.  8.  C.  6  Esp.  89.  HMrow  t. 
WUkine,  1  Bam.  &  Cresw.  10.  Lord  Ellenboroogh  io  Ctaridge  t.  DaUam, 
4  Manic  6l  Selw.  226.    See  Lafitte  t.  SUUter,  6  Bing.  623  ) 

The  civil  law  accords  with  this  rule,  for  the  creditor  was  barred  by  an  ex* 
ception  that  by  hia  faolt  he  fonnd  himaelf  nnable  to  transfer  the  rights  of  ac« 
tion  against  the  debtor.  Per  banc  exceptionem  repellitar  creditor,  non  solum 
St  nolit  cedere  suas  acUones  adverBos  ream  et  oonfidejnsoorea,  sed  et  si  culpa 
sua  contigerit  nt  eas  non  poosit  cedere.  (Pothier  ad  Pand.  Lib.  46,  tit  1«  ^ 
47.)  Therefore  Papinian  has  said :  "  Si  creditor  a  debitore  cnlpa  ana  causa 
oeeiderit,  prope  est  at  actioue  mandati  nihil  a  mandators  conseqai  debeaty 
qaum  ipsins  Yitio  aoeiderit,  ne  mandatori  poosit  actionibas  cedere."  (L.  95,  ^ 
11,  £  46,  3,  do  solntionib.  Papin.  lib.  28,  qnest.) 

It  is  said,  however,  that  to  entitle  the  surety  to  avail  himself  of  the  secnri- 
ties  which  the  creditor  has,  they  must  have  been  deposited,  ( Wade  v.  Coope, 
2  Sim.  155;  by  Lord  Eldon  in  Ex  parte  KendaU,  17  Ves.  514;  8.  C.  1 
Rose,  71,)  assigned,  {Wright  t.  Morley,  11  Ves.  12,)  or  made  chargeable, 
(Praed  v.  Gardiner,  2  Cox,  86,)  in  respect  of  the  oame  traneaetion  in  which 
the  surety  became  liable.  <Pitm.  Princ.  St,  Sur.  114.  Barge  on  Soretyahip, 
353.)  Thus  a  husband  entitled,  in  right  of  his  wife,  to  a  sum  of  bank  anna- 
ities  standing  in  the  names  of  trnstees,  assigned  the  dividends  to  secure  an 
annuity.  The  bank  annuities  had  not  been  reduced  into  possession,  the  court 
of  chancery  decided  that  the  surety  who  had  been  called  upon,  and  had 
made  some  payments  in  respect  of  the  annuity,  was,  as  to  payments  of  the 
annuity,  actually  made  by  htm,  entitled  to  stand  in  the  place  of  the  creditor, 
and  to  be  reimbnrsed  out  of  the  diridends,  and  that  ho  had  also  an  equity  to 
have  the  fond  applied  in  his  exoneration.  (Wright  r,  MorUy,  eupra.)  A 
principal  in  a  bond,  being  arrested,  gave  bait ;  judgment  was  recovered  against 
the  bail,  and  the  surety  was  afterwards  called  apon  to  pay  and  paid  the  debt ; 
it  was  held  that  he  was  entitled  to  an  aasignment  of  the  judgment  against  tho 
bail ;  for  though  the  bail  themselves  were  but  sureties  as  between  them  and 
the  principal  debtor,  yet  coming  in  the  room  of  the  principal  debtor,  as  to  the 
creditor,  it  was  held  that  they  likewise  came  in  the  room  of  the  principal 
debtor  as  to  the  surety.  {Paroons  v.  Briddoek,  2  Vem.  608.  S.  C.  1  Eq.  Ab. 
93.  See  Lord  Brongham't  judgment  in  Hodgson  v.  Shaw,  3  Myl.  &  K.  189. 
See  Barge  on  Snretyahip,  353,  354.) 

The  civil  law  also  agreea  here.  **  Creditori,  qui  pro  eodem  debito  et  pignora 
et  fidejttssorem  aceepit,  licet  (si  roalit)  fidejassorem  convenire  in  cam  pecnni- 
am,  in  qua  se  obligaverit    Quod  quum  facit,  debet  jus  pignonun  in  sum 
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traiwferre.  Sed  quum  in  alia  quoque  causa  eadem  pignora  vel  hypotbecaa 
habet  obligatas,  nou  prius  compeilendas  est  traosferre  pignora,  qaam  omne 
debituoi  exsolvatar."     (L.  2,  cod.  8,  41,  b.  tit.    Severas  et  Antoninus.) 

The  securities  also  must  be  of  such  a  nature  as  "  cootinue  to  exist  and  do 
not  get  back  upon  payment,  to  the  person  of  the  principal  debtor."  (Per  Lord 
Eldon,  in  Copis  v.  Middleton,  T.  &  R.  224.)  Thus,  if  principal  and  surety 
are  obligors  in  a  bond,  the  one  as  principal,  and  the  other  as  surety,  and  no 
other  assurance  is  executed  to  the  creditor,  and  the  surely,  upon  being  ap- 
plied to  by  the  obligee  for  payment,  pays  the  money  due  upon  the  bond,  the 
bond  thereby  becomes  extinguished,  and  all  remedy  upon  it  is  at  an  end  : 
{Gnmmon  y.  Stone,  1  Yes.  339  ;  WoffiingiQn  v.  Sparks,  2  Yes.  569  ;  CopU  v. 
Middleton,  T.  &.  R.  224 ;)  and  an  assignment  of  it  to  the  surety,  who  pays  it, 
is  of  no  use  ;  {Jones  v.  Davids,  4  Russ.  277 ;)  since  even  the  principal  might 
plead  payment  to  an  action  brought  against  him  in  the  name  of  the  obligee  ; 
(Woffingtonv.  Sparks,  supra ;)  and  consequently  the  surety  cannot  insist 
upon  its  assignment.  So  where  the  principal  and' surety  gave  to  the  creditor 
a  joint  and  several  promissory  note,  and  the  creditor  brought  separate  actions 
agsinst  the  principal  and  surety,  and  recovered  judgment  in  both  actions ; 
and  upon  execution  issued  upon  the  judgment  obtained  against  the  surety,  the 
surety  paid  the  debt  and  costs  :  upon  bill  filed  by  the  representatives  of  the 
surety,  for  the  purpose  of  obtaining  an  assignment  of  the  judgment,  which 
had  been  recovered  against  the  principal  debtor,  it  was  held,  that  the  credi- 
tor having  been  paid  his  debt,  the  judgment  was  satisfied,  and  the  creditor 
would  not  have  been  permitted  to  have  proceeded  upon  it  at  law  against  the 
principal ;  and  it  not  being  available  at  law  in  his  hands,  neither  was  it  avail- 
able in  equity  In  the  hands  of  the  surety,  and  consequently  that  the  surety 
could  not  compel  an  assignment  of  it.  {Dowbiggen  v.  Bourne,  I  Vou.  11 L 
JS.  C.  2  You.  Sl  Coll.  462.    Pitman  on  Principal  aud  Surety,  115,  116.) 

And  the  payment  must  be  of  the  whole  debt  (Ex  parte  Rushfortk,  10 
Yes.  409.  Burge  on  Suretyship,  349.  Yoet,  lib.  46,  tit.  1 ,  n.  27.  Carpz.  derf. 
for.  part  2,  const  17,  def.  22.  Hering.  de  Fidejus.  cap.  27,  p.  3«  n.  18.  Sande 
de  Cessioue,  Act  6,  n.  35,  36.  See  also  1.  21,  cod.  8,  41,  n.  tit  cited  supraJ) 
Again :  if  the  securities  and  remedies  of  the  creditor  are  of  such  a  nature 
as  may  involve  an  expense  chargeable  against  him,  he  is  entitled  to  an  in- 
demnity agaiust  all  costs  and  expenses.  {Beardsley  v.  Warner,  6  Wend.  610. 
Hayes  v.  Ward,  4  Johns.  Gh.  Rep.  123,  132.) 

Again :  though  a  surety,  who  pays  the  debt  of  bis  principal,  is  entitled  to  be 
substituted  in  the  place  of  the  creditor,  as  to  all  the  means  possessed  by  him 
to  enforce  payment  against  the  principal  debtor ;  yet  the  surety  of  a  surety, 
though  compelled  to  pay  the  creditor,  is  not  entitled  to  be  substituted  in  the 
place  of  such  creditor  for  the  purpose  of  enforcing  the  payment  against  the 
principal  debtor,  if  such  debtor  has  psid  his  immediate  surety.  ( The  New 
York  State  Bank  ▼.  Fletcher,  5  Wend.  85.  See  Story's  Eqn.  Jurisp.  499,  et 
seq,  Theobald's  Principal  and  Surety,  ch.  11.  Pitman,  ut  sup,  Burge  on 
Suretyship,  et  seq,  where  most  of  the  civil  and  foreign  law  authorities  will  be 
found.  See  also  Burmannus  de  Fidejuss.  Eorumque  Privilegiis  and  De  Mar- 
sil  de  I^^dejuss.    I  have  taken  the  liberty  to  add  a  number  of  authorities  from 

Vol.  II.  51 


231  CASES  IN  THE  SUPREME  COURT. 

WarreD  v.  United  losurance  Company. 

the  civil  and  foreigrn  law  not  referred  to  by  Mr.  Borge,  and  which  I  believe 
have  never  been  brought  to  the  notice  of  the  American  etndent  In  any  work 
on  toretyBbip.) 


Warkbn  against  Thb  United  Insurancb  Company. 

t 

It  it  an  implied  warranty  in  every  contract  of  insorance,  whether  on  a  ve*. 
ael  or  goodt,  that  the  vomoI  is  aeaworthy,  and  competent  to  perform  the 
voyage  :  And  it  maicM  no  difference,  thongh  the  veeMl  was  eurveyed  before 
the  sailed,  and  pronounced  by  carpenters  to  be  competent,  if  she  proves,  in 
the  coarse  of  the  voyage,  not  to  be  seaworthy. 

This  was  an  action  on  a  policy  of  insurance  on  goods 
shipped  on  board  the  schooner  Mary,  on  a  voyage  from  New 
York  to  tlie  island  of  St.  Thomas. 

The  schooner  sailed  from  New  York  on  the  voyage 
insured,  the  12th  May,  1799.  On  the  14th  May,  the  wind 
blowing  fresh,  she  sprung  a  leak,  in  consequence  of  which 
the  master,  for  the  preservation  of  the  lives  of  the  crew,  was 
obliged  to  put  into  Bermuda,  which  was  the  nearest  port, 
where  the  vessel  arrived  on  the  26ih  May.  The  vessel  was 
there  surveyed  by  the  wardens  of  the  port  of  St.  George, 
who  found  her  timbers,  planks  and  beams  so  decayed 
['232]  and  rotten,  that  they  considered  *her  as  unfit  to  re- 
pair. The  schooner  had  been  overhauled  before  she 
left  New  York,  and  some  repairs  put  upon  her  upper  works  ; 
but  no  measures  were  taken  to  examine  her  lower  works,  or 
to  ascertain  the  state  of  her  timbers  ;  but  the  carpenters  sup- 
posed, from  the  appearance  of  the  upper  works,  that  she  was 
competent  to  perform  the  voyage.  The  plaintiff  was  not 
the  owner  of  the  vessel,  but  the  freighter  only.  On  receiv- 
ing news  of  the  arrival  of  the  vessel  at  New  York,  the  plain- 
tiff abandoned  the  goods  to  the  defendants,  and  brought  the 
present  action  to  recover  a  total  loss.  The  jury  found  a  ver- 
dict for  the  plaintiff. 
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A  motion  was  made  to  set  aside  the  verdict  as  against  evi- 
dence. 

Troup  and  HarUon,  for  the  defendants. 

B.  Livingston,  contra. 

Per  Curiam.  The  verdict  is  palpably  against  evidence. 
The  vessel  was  not  competent  to  resist  the  ordinary  attacks 
of  wind  and  weatfier.  On  what  ground  the  jury  found  the 
verdict^  it  is  difficult  to  suppose ;  unless  they  misconceived 
the  well  settled  and  clear  rule  of  law,  that  the  want  of  sea- 
worthiness in  the  vessel,  will  affect  a  policy  on  the  goods,  as 
well  as  on  (he  vessel ;  for  it  is  an  implied  warranty  in  every 
contract  of  insurance,  whether  on  goods  or  ship,  that  the 
ship  is  seaworthy,  and  competent  to  perform  the  voyage  in* 
sured.  (Park,  230,  231.)  The  previous  survey  of  the  ves- 
sel makes  no  difference  in  the  rule.  The  verdict  ought  to 
be  set  aside  on  payment  of  costs. 

Lewis,  J.  not  having  heard  the  argument,  gave  no  opi- 
nion. 

iSew  trial  granted.(a) 

(a)  To  am wer  the  implied  warranty  of  seaworthinesg,  the  veaeel  muft  be 
■officiently  ■onnd,  ataunch  and  fit  to  resist  the  usual  pfirils  of  the  employment 
eontemplated  by  the  in«urance»  and  ^t  to  ber  port  of  destination  with  rea- 
sonable nzpedition.  She  ahoald,  therefore,  be  manned  by  a  crew  adequate 
to  the  voyage,  commanded  by  a  skilful  officer,  supplied  with  pilots  when  ne- 
cessary, and  sufficient  stores,  sails,  tackle,  rigging,  cables  and  anchors.  (1 
Phillips  on  Ins.  ed.  1840,  308,  et  aeq.  Marshall  on  Ins.  353,  354.)  A  vessel 
constracted  without  knees  was  held  nnseaworthy  for  a  foreign  voyage.  ( Watt 
T.  Morris,  1  Dow,  32.)  A  ship  of  which  the  timbers  are  decayed  and  the 
iron  work  loose,  {Dovglaas  v.  Scougall,  4  Dow,  269,)  or  of  whioh  the  cap- 
tain  is  incompetent,  (Walden  v.  The  Fireman's  Int.  Co.  12  Johns.  133  ;  see 
Tait  V.  Levi,  14  East,  481,)  or  the  crew  inadequate,  (Silva  v.  Low,  1  Johns. 
Cas.  184,  198.)  or  which  has  no  officer  capable  of  navigating  her  except  the 
captain,  oa  a  voyage  from  Madras  to  Xrf>ndon,  {Clifford  v.  Hunter,  3  Car.  «Ss 
Payne,  16,)  or  no  pilot  where  it  is  customary  to  have  one,  (Law  v.  Holltngs- 
worU,  7  Term  R,  160  ;  Stanwood  v.  Rieh,]l  Phillips  on  Ins.  315,)  or  no  pro- 
per supply  of  sails,  {Wedderbum  v.  Bell,  1  Campbell,  1,)  anchors  and  cables, 
{Wilkier,  Oeddes,  3  Dow,  57,)  fuel  and  candles,  (Fontaine  v.  Phanix  Ins, 
Co,  10  Johns.  58,)  or  no  medicine  chest,  where  one  is  required  for  the  voyage, 
(sea  Wolf  V.  CUtggett,  3  Esp.  257  ;  as  to  stowing  water  below  deck  in  certain 
voyages,  see  Warren  v.  Man.  Int.  Co.  13  Pick.  518,)  is  nnseaworthy.  (Sea 
a  very  full  consideration  of  this  question  in  Phillips  and  Marshall,  ut  sup.) 
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['^233]  'Faugier  against  Hallbtt. 

An  adjiMtmoDC  of  Ion  endorsed  on  a  policy  of  insurance,  and  signed  by  the 
insurer,  is  not  conclusive  ;  and  the  party  may  show,  that  it  was  made  on 
the  misrepresentation  of  the  insured ;  and  whether  such  misrepresentation 
proceeded  from  design  or  mistake,  makes  no  difference. 

If  a  person  proceeds  upon  the  information  of  another  to  do  an  act  in  his  fa- 
vor, the  person  in  whose  favor  the  act  is  to  be  done,  is  bound,  at  bis  perils 
to  see  that  the  information  given  is  correct. 

This  was  an  action  on  a  policy  of  insurance,  "  at  and  from 
New  York  to  Havana,  upon  French  properly,  on  all  kinds 
of  goods,  &c.  laden  on  board  the  brig  Experience.  The  pro- 
perty was  warranted  by  the  assured,  "  free  from  any  charge, 
damage,  or  loss,  in  consequence  of  any  seizure  or  detention, 
for  or  on  account  of  any  illicit  or  prohibited  trade,  or  trade 
in  articles  contraband  of  war." 

The  sum  insured  was  4000  dollars.  There  was  a  written 
memorandum,  at  the  foot  of  the  policy,  by  which  it  was 
agreed,  that  in  case  of  capture  or  loss,  there  should  be  no 
other  proof  of  properly  but  the  policy. 

The  declaration  stated,  that  the  plaintitf  was  sole  owner 
of  the  goods  insured,  and  had  goods  on  board,  at  the  time, 
to  the  value  of  20,000  dollars,  and  that  the  vessel  and  cargo, 
during  the  voyage,  was  captured  by  an  English  privateer 
and  totally  lost  That  the'  defendant,  on  the  12ih  Novem- 
ber, 1799,  subscribed  an  adjustment,  promising  to  pay  ninety- 
eight  per  cent,  on  the  amount  of  his  subscription,  in  thirty 
days. 

The  policy  and  adjustment  were  produced  at  the  trial, 
and  the  plaintiff  relied  on  them  to  entitle  him  to  recover. 

The  defendant  offered  to  prove,  that  the  plaintiff  had  in 
fact  saved  a  great  part  of  his  goods,  consisting  of  lace  and 
jewelry ;  that  when  the  agent  of  the  plaintiff  demanded  pay- 
ment of  the  insurers,  no  proof  was  exhibited  of  any  part  of 
the  goods  being  saved,  but  only  of  the  capture  and  total  loss. 
That  after  the  adjustment  was  agreed  to,  the  insurers 
^received  information  of  thajt  fact,  and  on  applying  to  the 
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agent  of  the  plaintiff,  *he  said  that  the  articles  saved  [*234] 
were  not  intended  to  be  insured  by  the  plaintiff  ; 
that  had  these  circumstances  been  known  to  the  defendant 
at  the  time,  he  would  not  have  signed  the  adjustment.  This 
evidence  offered  by  the  defendant,  was  rejected  by  the  judge, 
under  whose  direction  the  jury  found  a  verdict  for  a  total 
loss. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Pendleton,  for  the  defendant. 

B.  Livingston,  contra. 

Radclifp,  J.  On  the  trial,  the  plaintiff  produced  the 
policy  and  the  adjustment,  and  relied  on  them  alone  for  a  re- 
covery. The  defendant  offered  to  prove,  that  the  adjust- 
ment was  made  on  a  false,  or  mistaken  representation  of  the 
loss  on  the  part  of  the  plaintiff,  and  that  instead  of  a  total,  it 
was,  in  fact,  a  partial  loss,  amounting  to  1262  dollars,  besides 
a  dozen  or  fifteen  sword  blades,  the  residue  of  the  property 
being  saved.  Strong  evidence  to  this  effect  was  offered,  and 
overruled  in  consequence  of  which  the  plaintiff  recovered  for 
a  total  loss. 

The  first  question  is,  whether  the  defendant  was  conclu- 
ded by  the  adjustment.  I  think  he  was  not.  The  insurer, 
in  the  event  of  a  loss,  as  in  subscribing  a  policy,  acts  wholly 
on  the  representation  of  the  insured.  He  cannot  be  suppos- 
ed to  know  the  situation  of  the  subject  insured,  or  the  acci- 
dents which  may  have  attended  it.  The  insured  is  there- 
fore bound  in  good  faith  to  represent  the  truth.  If  he  mis- 
represents, it  can  only  be  done  through  fraud  or  mistake,  and 
in  either  case,  he  ought  not  to  be  benefitted  by  it.  I  think 
the  rule  is  obvious  and  universal,  and  where  one  party  is 
obliged  to  act  on  the  representation  of  another,  he 
cannot  be  'concluded,  if  that  representation  after-  [*235j 
wards  appear  to  be  untrue.  In  relation  to  adjust- 
ments, it  has,  in  several  cases,  in  the  English  courts,  been  so 
decided.  The  adjustment  is  prima  facie  evidence  only,  and 
may  be  rebutted.  (Peake's  Ev.  108,  109.  Beawes,  308.) 
On  this  ground  alone,  the  verdict  ought  to  be  set  aside. 
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It  i3  unnecessary,  therefore,  on  the  present  motion,  to  decide 
the  other  questions,  whether  a  policy  on  goods  generally, 
will  extend  to  goods  which  are  not  regalariy  a  part  of  the 
cargo,  or  for  which  no  bill  of  lading  was  given,  or  to  pro- 
nounce the  effect  of  the  warranty  as  stated. 

Kent,  J.  Upon  the  facts  in  this  case,  f  am  of  opinion 
that  the  testimony  offered  ought  to  have  been  received.  The 
plaintiff,  at  the  time  of  the  adjustment,  did  not  know  the 
whole  case  as  it  then  stood.  The  adjustment  was,  conse- 
quently, founded  upon  mistake,  or  at  least,  the  testimony  of- 
fered was  so  material  to  the  point,  that  it  ought  to  have  been 
submitted  to  the  jury.  An  adjustment  is  not  conclusive,  if 
the  party  can  show  that  it  was  made  on  the  misrepresenta- 
tion of  the  insured,  and  whether  the  misrepresentation  pro- 
ceeded from  mistake  or  design,  is  immaterial.  It  is  a  just 
and  sound  rule,  that  if  one  person  proceeds  upon  the  infor- 
mation of  another,  to  do  an  act  in  his  favor,  the  person  in 
whose  favor  the  act  is  done,  is  bound  at  his  peril,  to  see  that 
the  information  be  correct. 

I  am  of  opinion,  therefore,  that  a  new  trial  be  granted, 
with  costs  to  abide  the  event. 

Lansing,  Ch.  J.  was  of  the  same  opinion. 

Lewis,  J.  absent. 

New  trial  granted.(a)(A) 

(a)  [Old  note.]  Park  on  Ina.  6th  ed.  163, 167.  Marshall  on  Ina.  2d  ed. 
632,  636. 

(6)  An  adjoaCment  of  a  loas  ia  an  admiaaion  between  the  anured  and  ander- 
writer»  by  which  the  loas  ia  aettled  or  adjusted  at  a  certain  amount.  It  ia 
usually  made  by  endorsini^  on  the  policy,  "  adjusted  this  loss  at  ■  per 

cent'*  (Park,  192.  2  Phillips  on  Insurance,  52 1.)  The  form,  however,  is  not 
material.  Lord  Ullenborough,  in  Herbert  v.  Champion,  (I  Campb.  134,)  oh- 
■erved,  *'  perhaps  if  properly  ataniped  it  migrht  be  declared  on  as  a  promisBory 
instrument ;"  but  no  cases  have  been  found  to  sanction  this  view  of  the  sub- 
ject. Undoubtedly  an  adjustment,  like  any  other  settlement,  might  be  placed 
in  such  a  form  that  the  assured  could  bring  an  action  upon  it  without  aetting 
forth  the  policy  particularly ;  {Rogers  v.  Mayler,  Park,  194 ;  Christian  v. 
Combe,  2  Esp.  489  ;  2  Phillips,  ut  evp. ;)  and  in  such  a  case  it  woold  be  sub- 
ject to  the  same  general  rulea  that  control  other  instruments  of  the  class  to 
which  it  might  belong.  But  practically  it  is  used  as  evidence  to  support 
the  claim  of  the  assured.  In  effect  it  is  an  admission  of  all  the  facts  ne- 
ccMary  to  he  proved  by  the  assured  to  enable  him  to  recover  ia  an  action  on 
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•Sleght,  Administratrix  of  Sleght,  against      [*236] 
Kane. 

Where  a  penon  was  convicted  by  the  act  of  forfeiture  and  attainder,  pa«ed 
the  32d  October,  1779,  of  adhering  to  the  enemiea  of  the  otete  and  all  hi* 
property,  real  and  peraonal,  declared  to  be  forfeited,  it  was  held,  that  he  coald 
not,  after  his  return  to  the  state,  in  1791,  maintain  an  action  for  rent  which 
had  accrued  prior  to  the  30th  October,  1799. 

Nor  could  he  eet  off  the  rent  against  the  demand  of  the  plaintiff,  in  an  action 
against  him. 

This  was  an  action  of  assumpsit^  on  a  promissory  note, 
made  by  the  defendant,  to  the  intestate,  dated  the  17th  De- 
cember, 1777,  for  100  pounds,  payable  on  demand. 

the  policy,  (2  Greenl.  £v.  319,  §  393,)  to  the  amount  stated  in  the  adjustment ; 
and  like  any  other  admission,  may  be  shown  to  hare  been  made  under  ignor- 
ance or  mistake  of  facts,  or  under  the  fraudulent  influence  of  the  assund  or 
bis  agent.  (See  Haigh  v.  De  la  Cour,  3  Campbell,  319.  Steel  ▼.  Laey, 
infra.) 

In  DotD  ▼.  Smith,  (1  Gaines,  32,)  the  court  said,  "  an  a^jastment  cannot 
be  opened  except  on  the  ground  either  of  fraud,  or  mistake  of  facts  not 
known,"  and  this  remark  is  adopted  by  Chancellor  Kent,  in  his  Lecture  on 
Marine  Insurance,  (Comm.  vol.  3,  p.  339.  See  Steel  t.  Lacy,  3  Taunt  285.) 
Mr.  Phillips,  in  discnssing  this  rule,  considers  if  an  adjustment  be  made  from  a 
mistake  of  a  fact,  into  which  mistske  one  party  is  led  by  the  concealment  or 
misrepresentation  of  the  other,  or  without  any  neglect  on  his  own  part,  it  will 
not  be  binding  upon  the  party  who  assented  to  it,  in  consequence  of  such  mis- 
take. An  adjustment  is  set  aside  on  this  ground,  very  much  upon  the  princi- 
ples on  which  a  policy  is  made  void  by  a  concealment  or  mtsrepresentation. 
It  is  a  general  rule,  that  money  paid  in  consequence  of  a  mistake  of  facts» 
may  be  recovered  back  ;  and  that  a  promise  to  pay  money  is  not  binding,  if 
made  in  consequence  of  such  a  mistake,  where  the  party  promising  has  not 
fallen  into  the  mistake  by  his  own  negligence,  or  is  not  understood,  from  the 
circumstances,  or  his  agreement,  to  take  the  risk  of  the  facts.  (2  Phillips  on 
Insurance,  ed.  1840,  p.  524,  525.)  Thus,  insurance  bemg  made  "  free  from 
capture  in  port,"  an  adjustment  was  made  and  the  premium  returned,  on  the 
supposition  that  the  loss  had  been  by  capture  in  port  It  afterwards  appear- 
ed that  the  loss  had  been  by  capture  not  in  port.  The  underwriter  was  held 
to  be  liable  notwilhsUndtng  the  adjustment  {Reyners  v.  Halls  4  Taunt  725.) 
It  has  been  made  a  question,  whether  a  mistake  of  law  will  avoid  an  ad- 
justment ;  but  although  Lord  Kenyon  seems  to  have  supposed  it  would,  (Ro' 
gere  v.  Mayler,  2  Esp.  489,)  his  opinion  has  been  rejected  in  the  subsequent 
cases.  {Belbey  v.  LumUy,  2  East,  469.  EUing  v.  Seott,  2  Johns.  157. 
SteveM  V.  Lyneki  12  East,  38.  See  2  Phill.  ut  sup,)  As  to  conditional  ad- 
jnstmeiit,  see  2  Phill.  523. 
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The  defendant  pleaded,  1.  Non  assumpsit;  2.  Non  as- 
sumpsit infra  sex  annos  ;  3.  Payment,  with  notice  of  a  set- 
off against  the  plaintiff,  for  rent  due  to  the  defendant,  on  the 
20th  October,  1779,  from  the  intestate,  for  the  use  and  oc- 
cupation of  a  house  and  farm,  belonging  to  the  defendant 
in  Fishkill,  from  the  17lh  December,  1777,  to  the  20th  Oc- 
tober, 1779. 

There  was  a  replication  to  the  second  plea,  and  a  rejoin- 
der, to  which  the  plain! iff  demurred.  The  cause  was  tried 
on  the  first  and  third  issues,  at  the  New  York  circuit,  in 
December,  1600,  before  Mr.  Justice  Lewis,  when  a  verdict 
was  found  subject  to  the  opinion  of  the  court,  on  the  follow- 
ing case,  with  liberty  to  either  party  to  turn  it  into  a  special 
verdict 

On  the  17th  December,  1777,  the  intestate  sold  and  con- 
veyed to  the  defendant  in  fee,  a  farm,  consisting  of  59  acres^ 
with  the  dwelling  house,  &c.  in  the  town  of  Fishkill,  for 
2400  ix)nnds,  and  the  note  in  question  was  given  in  part  of 
the  consideration  money.  At  the  time  of  the  sale  it  was 
agreed,  thaC  the  intestate  should  retain  the  possession  of  (he 
farm,  during  the  war  then  existing  between  Great  Britain 
and  the  United  States,  at  a  reasonable  rent,  to  be  paid  by  the 
intestate  to  the  defendant. 

The  defendant  was  a  British  subject,  and  resided,  long  be- 
fore and  after  the  declaration  of  independence,  in  the  county 
of  Duchess,  but  left  his  abode  on  the  1st  August,  1777,  and 
removed  to  the  city  of  New  York,  then  in  the  pos- 
r*237]  session  of  the  British  forces,  where  he  'remained 
with  the  British  until  the  evacuation  of  the  city,  the 
26th  November,  1783,  when  he  removed  with  the  British 
army,  and  did  not  return  to  the  United  States,  until  the  1st 
September,  1793.  The  present  suit  was  commenced  against 
him  the  2d  August,  1794  The  plaintiff  had  remained  in 
possession  of  the  house  and  farm  from  the  17th  December, 
1777,  to  the  20th  October,  1779,  without  paying  any  rent. 
On  the  22d  October,  1779,  an  act  was  passed  by  the  legisla- 
ture of  the  state,  '*  for  the  forfeiture  and  sale  of  the  estates  of 
persons  who  have  adhered  to  the  enemies  of  the  state,"  &c. 
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by  which  the  defendant  was,  by  name,  ipso  factor  convicted 
and  attainted  of  the  offence  of  voluntarily  adhering  to  the 
enemies  of  the  state,  &c.  and  all  and  singular  his  estate, 
real  and  personal,  was,  on  the  day  of  passing  the  act, 
declared  to  be  forfeited  to,  and  vesled  in,  the  people  of  the 
state  of  New  York. 

The  question  was,  whether  the  rent  claimed  by  the  defen* 
dant  could  be  set  off  against  the  plaintiff's  demand  ?  If  the 
court  should  be  of  opinion,  that  the  set-off  was  legal,  then 
there  was  to  be  a  judjgment  for  the  defendant  for  forty-four 
dollars  and  ninety-three  cents,  otherwise,  a  judgment  for  the 
plaintiff  for  two  hundred  and  twenty-one  dollars  and  sixty 
cents,  according  to  the  verdict. 

Troupj  for  the  plaintiff. 

Riggs^  contra. 

Per  Curiam.  Although  the  note  in  question  was  given 
for  the  consideration  money  of  the  farm,  the  plaintiff's  re* 
taining  possession  of  the  farm,  or  hiring  it,  was  not  made  a 
condition  of  the  purchase.  They  were  not  parts  of  one  con- 
tract, and  dependent  on  each  other,  and  are,  therefore,  to  be 
considered  as  distinct  transactions. 

*Choses  in  action  may  be,  and  were  expressly  [*23S] 
confiscated  by  the  act  now  in  question.  The  plain- 
tiff's title  to  the  rent  was,  therefore,  transferred,  by  the  for- 
feiture of  his  real  and  personal  property,  to  the  people.  His 
right  to  the  estate  itself,  from  which  the  rent  was  to  accrue, 
was  forfeited,  and  became  vested  in  the  people  of  this  state. 
The  consideration  for  the  rent,  therefore,  failed,  and  he  can 
neither  sustain  an  action  for  it,  nor  set  it  off  in  the  present 
suit. 

The  treaty  of  peace  does  not  affect  this  case.  As  to  the 
previous  forfeitures  and  confiscation,  it  is  only  recommenda- 
tory, and  by  implication,  confirms  their  validity,  if  not  re- 
scinded, in  pursuance  of  that  recommendation.  It  would  be 
sufficient  if  the  treaty  were  silent ;  for  all  acts  of  the  bellige- 
rent parties  not  affected  by  it,  and  as  they  existed  at  the  time 
of  concluding  the  treaty,  were,  of  course,  recognized  as  just 
and  lawful,  and  remained  in  the  same  state.    This  rule  ap- 

VoL.  II.  62 


238  CASES  IN  THE  SUPREME  COURT. 

■ 

Dole  ▼.  Ball  and  Porter. 

pears  to  be  adopted  ia  the  construction  of  alltxeaties.    (Vat- 
tel,  b.  4,c.  2,  s.  21.) 

The  plaintiff  is,  therefore,  entitled  to  recover. 

Kent,  J.  having  formerly  been  counsel  in  the  cause,  gave 
no  opinion. 

Lewis,  J.  absent. 

Judgment  for  the  plaintiff. 


[*239]    *DoLE,  Sheriff,  against  Bull  and  Porteb* 

If  a  liODd  be  takeo  by  the  theriff  for  the  ease  and  convenience  of  the  prit- 
oner,  fo  that  he  may  go  at  large  within  the  walls  of  the  prison,  and  condi- 
tioned that  he  shall  remain  a  true  and  faithful  prisoner,  it  is  not  a  bond 
for  ease  and  favor,  nor  vo'd,  though  not  taken  in  the  manner  directed  by 
the  act  relative  to  jail  liberties. 

A  bond  taken  by  the  sheriff,  that  a  person  in  execntion  shall  remain  a  trae 
and  faithful  prisoner,  is  valid. 

A  bond  taken  by  the  sheriff  to  Induce  a  less  vigorous  imprisonment  is  good,  if 
the  indulgence  be  such  as  he  would  otherwice,  consistently  with  his  duty, 
be  authorized  to  grant ;  hot,  if  it  confer  a  privilege  inconsistent  with  bia 
duty  by  which  the  object  of  the  imprisonment,  as  a  means  to  compel  a  sat- 
isfaction of  the  plaintiff's  demand,  may  be  impaired  or  defeated,  the  bond  is 
illegal  and  void.    (Per  Radeliff,  J.) 

This  was  an  action  of  debt,  on  a  bond  for  900  dollars, 
dated  17th  May,  1798,  given  to  the  plaintiff,  as  sheriff  of  the 
cojLinty  of  Rensselaer.  Tbe  declaration  was  in  the  usual 
form.  The  defendants  pleaded,  1.  Non  est  factum;  2. 
Craving  oyer  of  the  bond,  the  condition  of  which  was  as  fol* 
lows :  <'  that  if  the  above  bounden  Isaac  Bull,  now  confined 
in  the  jail  or  prison  of  the  county  of  Rensselaer,  in  the  cus- 
tody of  the  sheriff  aforesaid,  at  the  suit  of  Edward  Rawson^ 
for  the  sum  of  458  dollars  and  2  cents,  shall  be  and  remain 
a  true  and  faithful  prisoner  in  the  jail  or  prison  aforesaid, 
until  he  shall  from  thence  be  discharged  by  due  course  of 
law,  then  this  obligation  to  be  void,  otherwise  to  remain," 
&c. 
'   Which  being  read  and  heard,  the  said  defendants  say,  that 
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the  said  Jaaies  his  snid  action  thereof  against  them  ought  not 
to  have  or  maintain,  because  they  say,  that  in  and  by  a  cer- 
tain act  of  the  legislature  of  the  state  of  Neur  York,  entitled 
*^an  act  resfulating  the  liberties  of  jails,"  passed  the  5th  day  of 
April,  1798,  it  is,  among  other  things,  enacted,  in  the  words 
following,  to  wit :  "  That  the  several  sheriffs  of  the  respec- 
tive counties  shall  permit  any  prisoner,  who  shall  be  in  their 
custody  on  civil  process  only,  to  go  at  large  within  the  limits 
of  the  respective  liberties  as  aforesaid  appointed  ;  provided 
such  prisoner  shall  procure  and  offer  to  such  sheriffs  respec- 
tively, a  bond  with  one  or  more  sufficient  sureties,  in  the 
penalty  of  double  the  amount  of  the  sutn  for  which  such 
prisoner  is  confined,  conditioned  that  such  prisoner  shall  re- 
main a  true  and  faithful  prisoner,  and  shall  not,  at  any  time, 
or  in  any  wise,  escape  or  go  without  the  limits  of  said  re- 
spective liberties,  until  discharged  by  due  course  of  law,"  as 
by  reference  to  the  said  in  part  recited  act,  among 
other  things,  will  fully  and  at  large  •appear.  And  [*240] 
the  said  defendants  aver,  that  the  said  bond  or  writ- 
ing obligatory  was  taken  by  the  said  James  Dole,  then  being 
sheriff,  by  virtue  of  the  said  recited  act,  to  wit,  at  the  city  of 
Albany,  in  the  county  of  Albany ;  and  that  the  said  sum  of 
43S  dollars  and  2  cents,  mentioned  in  the  condition  of  the 
said  writing  obligatory,  was  the  true  sum  for  which  the  said 
Isaac  Bull  was  confined  in  the  custody  of  the  said  sheriff, 
and  that  the  penalty  of  the  said  bond  or  writing  obligatory 
is  not  of  double  the  amount  of  the  said  sum  for  which  the 
said  Isaac  was  then  confitied,  as  by  the  said  act  is  required, 
and  is,  therefore,  void,  and  of  no  effect,  and  this  they  are 
ready  to  verify ;  wherefore  they  pray  judgment  if  the  said 
.  James  his  snid  action  thereof  against  them  ought  to  have  or 
maintain,  &c.  3.  And  for  further  plea  in  this  behalf,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  and 
by  leave  of  the  court  for  that  purpose,  aUo  first  had  and  ob- 
tained, the  said  defendants  say,  that  the  said  James  his  said 
action  thereof  against  them  ought  not  to  have  or  maintain, 
because  they  say,  that  the  said  bond  or  writing  obligatory 
was  taken  by  the  said  James  Dole  then  being  sheriff,  by  vjr- 
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toe  and  in  pursaance  of  the  directions  of  the  said  in  part 
recited  act,  to  wit,  at  the  city  of  Albany,  in  the  county  of 
Albany ;  and  the  said  defendants  further  say,  that  the  said 
writing  obligatory  is  not  conditioned,  that  the  said  Isaac  Bull 
should  not,  at  any  time,  or  in  any  wise,  escape  or  go  with* 
out  the  limits  of  the  liberties  of  the  said  jail,  until  dis- 
charged by  due  course  of  law,  as  in  and  by  the  said  in  part 
recited  act  is  directed  and  required,  to  wit,  at  the  city,  in  the 
county  aforesaid,  and  this  the  said  defendants  are  ready  to 
verify ;  wherefore  they  pray  judgment  if  the  said  James  his 
said  action  thereof  against  them  ought  to  have  or  maintain, 
&c.  4.  And  for  further  plea  in  this  behalf,  according  to  the 
statute  in  such  case  made  and  provided,  and  by  leave  of  the 

court  for  that  purpose  first  had  and  obtained,  the  said 
[•241]    defendant  *say,  that  the  said  Isaac,  on  the  17th  day 

of  May,  1798,  at  Troy,  to  wit,  at  the  city  and  in  the 
county  of  Albany,  then  being  in  the  custody  of  the  said 
James  Dole,  sheriff  of  the  couuty  of  Rensselaer,  at  the  suit 
of  the  said  Edward  Rawson,  for  the  said  sum  of  458  dollars 
and  2  cents,  he  the  said  James  then  being  sheriff  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  in  the  year  last  afore- 
said, at  the  place  in  the  county  aforesaid,  voluntarily  suffered 
and  permitted  the  said  Isaac  Bull  to  escape  from  the  said  jail 
or  prison,  the  said  Isaac  Bull  not  having,  at  any  time  before 
or  since  the  said  escape,  procured  or  offered  to  the  said  sheriff 
a  bond  with  one  or  more  sureties,  in  the  penalty  of  double 
the  amount  of  the  said  sum  of  458  dollars  and  2  cents,  con- 
ditioned as  in  and  by  the  said  in  part  cited  act  is  directed  and 
required,  and  this  the  said  defendants  are  ready  to  verify ; 
wherefore  they  pray  judgment  whether  the  said  James  Dole, 
his  said  action  thereof  against  them  ought  to  have  or  main- 
tain, 6cc. 

The  plaintiff  replied  to  the  second  plea,  that  Bull  was  in 
custody  on  the  ca.  sa.  at  the  suit  of  Rawson,  for  458  dollars 
and  2  cents ;  that  after  being  arrested  thereon,  the  defend- 
ants, on  the  17th  May,  1798,  applied  to  the  said  James  Dole, 
then  being  sheriff  of  the  county  aforesaid,  and  then  and  there 
requested  and  solicited  of  him  that  the  said  Isaac  Bull  might. 
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for  his  ease  and  conFentence,  be  indalged  with  the  liberty  of 
going  at  large  within  the  walls  of  the  jail  or  prison  afore- 
said, and  not  to  continue  and  remain  any  longer  locked  up 
and  confined  within  any  particular  part  of  the  jail  or  prison 
aforesaid.  And  they  the  said  Isaac  and  John,  then  and  there, 
in  consideration  that  the  said  James  Dole,  then  being  sheriff 
as  aforesaid,  would  grant  and  comply  with  their  request 
aforesaid,  in  that  respect  made,  offered  to  execute  and  deliver 
to  the  said  James  Dole,  then  being  sheriff  as  aforesaid,  the 
writing  obligatory  aforesaid,  for  the  purpose  of  in- 
demnifying the  said  James  for  all  ^damages  which  [*242] 
he  might  in  any  way  be  put  to  or  sustain,  by  means 
of  the  said  Isaac  Bull's  escaping  from  and  going  at  large 
without  the  walls  of  the  said  prison,  in  consequence  of  the 
said  James  Dole's  granting  and  complying  with  the  afore* 
said  request  of  the  said  Isaac  and  John,  made,  as  aforesaid, 
for  the  particular  ease,  convenience  and  benefit  of  the  said 
Isaac  Bull ;  (the  penalty  whereof  then  to  be  forfeited  to  the 
said  James,  then  being  sheriff  as  aforesaid,  whenever  the 
condition  of  the  said  writing  obligatory  should  be  broken ;) 
and  the  said  James,  being  sheriff  as  aforesaid,  afterwards,  to 
wit,  on  the  same  17th  day  of  May,  in  the  said  year  of  our 
Lord  1798,  at  the  town  and  in  the  county  aforesaid,  the  said 
Isaac  so  being  arrested  and  detained  by  the  said  sheriff,  and 
then  and  there  in  his  custody  and  close  confinement  as 
aforesaid,  by  virtue  of  the  arrest  and  writ  aforesaid,  in  con- 
sequence of  the  solicitation,  and  at  the  special  iAstance  and 
request  of  the  said  Isaac  and  John,  made  in  manner  and 
form  aforesaid,  for  the  relief,  ease  and  convenience  of  the 
said  Isaac,  and  in  consideration  of  the  said  writing  obliga- 
tory, having  been  then  executed  and  delivered  to  the  said 
James  for  the  purpose  aforesaid,  did  then  and  there  indulge 
the  said  Isaac  Bull,  for  his  ease  and  convenience,  with  the 
liberty  of  going  at  large  within  the  walls  of  the  jail  or  pri- 
son o(  the  county  aforesaid,  agreeably  to  the  request  afore- 
said, of  the  said  Isaac  and  John.  And  the  said  James  fur- 
ther saiih,  that  in  and  by  the  afonesaid  in  part  recited  act,  it 
is,  among  other  things,  enacted  in  the  words  following,  to 
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wit :  <*That  the  several  courts  of  common  pleas  in  this  state 
be,  and  they  are  hereby  authorized  to  appoint  a  certain  rea- 
sonable space  of  ground,  adjacent  to  the  several  jails  in  thefr 
respective  counties,  to  be  denominated  the  liberties  of  the 
said  jails,  and  shall  cause  to  be  entered  on  their  respective 
minutes  the  extent  of  such  liberties,  which  shall  in  ho  in- 
stance comprehend  a  larger  space  than  three  acres ; 
f  *243J  and  shall  cause  the  same  liberties  *and  their  limits  to 
be  designated  by  enclosures  or  posts,  or  other  visible 
marks,  placed  on  the  outer  lines  of  the  said  liberties,  as  to 
them  shall  seem  meet  and  proper,"  as  by  reference  to  the 
said  in  part  recited  act,  among  other  things,  will  fully  and  at 
large  appear.  And  the  said  James  avers,  that  the  court  of 
common  pleas,  held  in  and  for  the  county  of  Rensselaer 
aforesaid,  had  not,  at  the  time  the  said  writing  obligatory 
was  executed  and  delivered,  by  the  said  Isaac  and  John,  to 
the  said  James,  then  being  sheriff  as  aforesaid,  appointed  a 
certain  reasonable  space  of  ground  adjacent  to  the  said  jail 
in  the  said  county  of  Rensselaer,  denominated  the  liberties 
of  the  said  jail,  as,  by  the  aforesaid  in  part  recited  act,  the 
aforesaid  court  of  common  plens  was  authorized  to  do,  and 
that  no  such  liberties  of  the  said  jail  were  appointed  or  as- 
signed by  the  said  court  of  common  pleas,  by  virtue  of  the 
said  in  part  recited  act,  until  the  next  June  term  of  the  said 
court  of  common  pleas,  held  after  the  said  writing  obligatory 
was  executed  and  delivered  as  aforesaid ;  and  so  the  said 
James  saith,  that  the  said  bond  or  writing  obligatory  was  n^t 
taken  by  the  said  James  Dole,  then  being  sheriff  as  afore- 
said, by  virtue  of  the  said  recited  act,  in  manner  and  form  as 
the  said  Isaac  and  John  have  in  their  second  plea  above 
alleged,  and  this  he  is  ready  to  verify:  wherefore  he  prays 
judgment,  and  his  debt  aforesaid,  together  with  his  damages 
on  account  of  the  detaining  the  debt,  to  be  adjudged  to  him, 
&c. 

There  was  a  similar  replication  to  the  third  ple».  To 
the  fourth  plea  the  plaintiff  replied,  that  he  did  not  voU 
untarily  suffer  and  permit  Bull  to  escape,  d&c.  and  issue 
thereon. 
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To  the  replication  to  the  second  and  third  pleas,  there  was 
a  demurrer  and  joinder. 

Emott  and  Woodworth^  in  support  of  the  demurrer. 
Van  Vechten^  contra. 

*Radcliff,  J.  delivered  the  opinion  of  the  court.  [*244] 
The  bond  not  being  taken  in  pursuance  of  the  act, 
but  at  common  la^,  which  is  substantially  alleged  in  the 
plaintiflfs  replications,  and  admitted  by  the  demurrers,  it  is 
unnecessary  to  consider  whether  there  is  a  material  variance 
between  the  form  of  the  bond  and  the  directions  of  the  act. 
The  only  question  is,  whether  it  be  good,  for  the  purpose  it 
was  taken,  at  common  law. 

•  The  bond  being  conditioned,  that  the  defendant,  Bull, 
should  remain  a  true  ond  faithful  prisoner,  is,  on  the  face  of 
it,  undoubtedly  good  ;  but  it  being  alleged  by  the  plaintiff 
that  it  was  taken  for  the  ease,  convenience,  and  benefit  of  the 
prisoner,  and  to  indulge  him  to  go  at  large  within  the  walls 
of  the  prison,  it  is  contended  by  the  defendant,  that  it  is  a 
bond  for  ease  and  favor^  and  therefore  contrary  to  the  sta* 
tute  of  23  Hen.  VI.  c.  10,  which  is  enacted  here.  (24  8ess« 
G.  28,  s.  13.  5  Com.  Dig.  tit.  Pleader,  p.  648,  (2  W.  25.)  1 
SiJ.  383.  Salk.  438.  2  Keb.  422.  Hard.  464.  1  Saund. 
161.    Plow.  60  to  68.) 

The  question  is,  whether  the  indulgence  of  going  at  large 
within  the  walls  of  the  prison,  as  admitted  in  the  replication, 
comes  within  the  definition  of  ease  and  favor,  intended  by 
the  act. 

I  think  it  does  not.  It  is  not  inconsistent  with  the  duty 
of  a  sheriff  to  permit  a  prisoner  to  occupy  the  whole  or  any 
part  of  the  prison.  He  is  still,  in  contemplation  of  law,  in 
arcia  et  salva  custodia^  while  he  is  confined  within  the 
walls  of  the  prison,  and  a  bond,  conditioned,  that  he  shall 
remain  a  faithful  prisoner,  may,  with  as  much  propriety,  be 
taken  in  relation  to  the  whole,  as  to  any  part  of  the  prison. 
Thus,  in  England,  such  a  bond  from  a  prisoner  within  the 
rules,  which  are  analogous  to  our  liberties,  is  held  to  be 
good.    (2  Keb.  423.    1  Sid.  383.)    If  the  sheriff  may  grant 
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to  a  prisoner  the  whole  extent  of  the  prison,  without  sach  a 
bond,  and  at  the  same  time  not  violate  his  duty,  or  incur  the 
penalty  of  an  escape,  it  would  seem  inconsistent  that  the 
bond  should  be  void,  when  it  would  not  be  so  if  the  prisoner 

were  confined  in  a  particular  part  of  the  jail. 
[*245]  *A  distinction  is  taken  between  bonds,  conditioned 
to  remain  a  faithful  prisoner,  which  are  lawful,  and 
bonds,  to  save  the  sheriff  harmless  against  escapes,  which 
are  held  to  be  illegal  and  void.  The  reason  appears  to  be, 
that  the  former  are  consistent  with  the  duty  of  the  sheriff, 
safely  to  keep  his  prisoners,  and  the  latter  imply  the  consent 
of  the  sheriff  to  the  prisoner's  escape,  on  the  alternative  of 
an  indemnity  for  the  consequences.  (Yelv.  197.  6  Mod. 
226.    6  Bac.  181.    Cro.  Eliz.  66.) 

The  general  rule  seems  to  be,  that  a  bond,  taken  by  the 
sheriff  to  induce  a  less  rigorous  imprisonment,  is  good,  if  the 
indulgence  be  such  as  he  would  otherwise  consistently  with 
his  duty  be  authorized  to  grant ;  but  if  it  confer  a  privilege 
inconsistent  with  his  duty,  by  which  the  object  of  the  im* 
prisonment,  as  a  mean  to  compel  a  satisfaction  of  the  plain^ 
tiff's  demand,  may  be  impaired  or  defeated,  the  bond  is  ille- 
gal and  void.  It  is  then  a  bond  for  the  ease  and  favor  of  the 
prisoner,  and  contrary  to  the  statute.  So  a  bond,  taken  by 
the  sheriff,  under  color  of  his  office,  to  acquire  profit  or  emo- 
lument, is  also  void.  The  statute  is  directed  against  oppres* 
sion  on  the  one  hand,  and  an  improper  indulgence  on  the 
other. 

In  the  present  case,  although  the  replication  states  the 
bond  to  have  been  given  for  the  ease,  convenience,  and  ben- 
efit of  the  prisoner,  it  also  states  the  nature  of  that  benefit, 
and  that  it  did  not  extend  a  privilege  beyond  the  walls  of 
that  jail.  This  explains  the  sense  of  the  antecedent  terms, 
and  shows  that  the  indulgence  was  not  unlawful. 

We  are,  therefore,  of  opinion  that  the  bond  is  good,  and 
that  the  manner  of  pleading  does  not  affect  the  construction 
to  be  given  to  it ;  and,  of  course,  that  the  plaintiff  ought  to 
have  judgment. 


ALBANY,  APRIL,  1801.  245 


Bakewell  v.  The  Uoited  Insarance  Company. 

Lewis,  J.  not  having    heard  the    argument,   gave  no 
opinion. 

Judgment  for  the  plaintiff.(a) 


*Bakewell  against  The    United  Insurance    [*246]  | 

Company.  | 

A  policy  of  insarance  contained  a  memorandum,  **  that  salt,  &c.  and  all  arti- 
ticles  that  are  perishable  in  their  own  nature,  are  warranted  by  the  assured, 
free  from  avera^,  anless  general ;  an4  sugar,  &c.  skins,  hides,  and  tobac-  ! 

CO,  are  warranted  free  from  average,  under  seven  per  cent,  unless  general." 
A  quantity  of  deer  skins,  part  of  the  cargo,  were  damaged,  by  which  a  loss 
of  ten  per  cent  on  the  cargo,  was  occasioned.  It  was  held,  that  the  deer 
skiTts  were  not  comprehended  under  the  general  words  of  the  memoran- 
dum, as  to  articles  perishable  in  their  own  nature,  but  under  the  clause  re- 
lative to  skins  and  hides,  and  that  the  insured  were,  therefore,  entitled  to 
Mcover. 

This  was  an  action  on  a  policy  of  insurance  on  goods, 
from  New  Orleans  to  New  York.  The  vessel,  during  the 
voyage,  was  captured  and  carried  into  New  Providence,  and, 
after  having  been  detained  56  days,  was  acquitted.  A  large 
quantity  of  deer  skins^  in  bundles,  part  of  the  goods  insured, 
were  found  in  a  perishable  condition,  and,  after  a  survey 
made,  a  few  days  before  the  acquittal  of  the  vessel,  it  was 
thought  necessary  to  sell  the  deer  skins,  in  order  to  prevent 
a  total  loss,  in  case  of  their  being  reshipped  ;  and  they  were 
accordingly  sold,  by  which  there  was  a  partial  loss  on  the 
cargo  of  above  ten  per  cent. 

By  a  memorandum  at  the  foot  of  the  policy,  it  was  agreed, 
"  that  salt,  grain  of  all  kinds,  Indian  corn,  fruits,  cheese,  dry 
fish,  vegetables  and  roots,  and  all  articles  that  are  perishable 

(a)  See  Bac  Ab.  Sheriff,  O.  Dalton's  Sherif,  356,  et  seq,  Denson  t. 
Sledge,  9  Dev.  136.  Joyce  v.  Williams,  Tayl.  27.  UdaU  v.  Rice,  1  Tyler, 
313.  Prather  t.  Beebe,  3  Bibb,  375.  MeKeem  ▼.  Foster,  id.  48.  Field  y. 
Slaughter ^  1  id.  160.  And  see  United  States  Digest  Supplement,  vol.  2,  p. 
573,  ei  $eq,  Richmond  r.  Roberts,  7  Johns.  R.  319.  Bttrrel  ▼.  Acker,  23 
Wend.  606.    &C.  21  id.  605. 
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in  their  own  nature,  are  warranted  by  the  assured,  free  from 
average,  unless  general ;  and  sugar,  hemp,  flax,  flax-seed, 
bread,  skitis,  hides  and  tobacco,  are  warranted  free  from  ave- 
rage, under  seven  per  cent,  unless  general." 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  whether  the  deer  skins  were  within  that  pan 
of  the  memorandum,  which  warrants  articles,  perishable  in 
their  own  nature^  free  from  average,  unless  general. 

B.  Livingston^  for  the  plaintiff. 

Troup f  for  the  defendant 

Radcliff,  J.  If  the  article  of  deer  skins  be  considered 
as  perishable  in  its  nature,  and  therefore  comprehend- 
[*247]  ed  in  the  first  part  of  the  memorandum,  and  ^uncon- 
trolled  by  the  subsequent  provision  made  in  it,  this 
case  would  come  within  the  decision  of  Lie  Roy  and  others 
V.  Gouverneur.  (1  Johns.  Cas.  226.)  In  that  case,  we  de- 
termined, that  under  the  usual  terms  of  the  memorandum, 
the  insurer  was  never  liable  on  account  of  perishable  arti- 
cles, except  for  a  general  average,  and  a  total  loss  of  the 
commodity.  But  the  memorandum  is  here  restrained  by  the 
subsequent  provision,  by  which  the  parties  have  impliedly 
expressed  their  sense  on  the  subject.  It  first  declares,  that 
articles  perishable  in  their  own  nature  shall  be  free  from  ave- 
rage, unless  general.  It  then  enumerates  certain  other  arti- 
cles, and  among  them  skins  and  hides  ;  which  are  warrant- 
ed free  from  average,  under  seven  per  cent,  unless  general. 
To  make  these  provisions  consistent,  it  must  be  understood 
that  the  parties  did  not  consider  skins  and  hides  as  included 
in  the  first  description ;  for  otherwise  they  would  be  made 
to  say,  that  for  them  the  insurer  should  not  be  liable  for  any 
average,  unless  general ;  and  again,  should  not  be  liable  for 
any  average  under  seven  per  cent,  unless  general.  The  latter 
part  of  the  memorandum  must  therefore  be  construed  to 
qualify  and  restrain  the  former.(a) 

(a)  Ex  anieeedeniibuB  et  contequentibut  ft  optima  interpretation  (2  loBt. 
317.)  The  law  will  judge  of  a  deed  or  other  iDatrument  consiaUng  of  divers 
parta  or  clausea,  bj  looking  at  the  whole,  and  will  give  to  each  part  ita  proper 
office,  ao  aa  to  aacertain  and  carry  out  the  intention  of  the  partiea.    (Carter^  9& 
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I  am  of  opinion  that  there  ought  to  be  judgment  for  the 
plaintiff,  on  the  verdict,  as  it  stands. 

Kent,  J.  The  only  question  in  this  case  is,  whether  the 
deer  skins  are  to  be  included  in  that  part  of  the  memoran- 
dum, which  declares  that  all  articles  perishable  in  their  na- 
ture are  warranted  free  from  average,  unless  general.  By 
specifying  skins  and  hides  as  being  subject  to  a  partial  ex- 
emption, the  contract  has  excluded  the  idea  that  they  are  to 
be  considered  as  goods  perishable  in  their  own  nature,  and 
subject  to  a  more  extensive  exception.  Any  other  construc- 
tion would  render  the  particular  enumeration  useless  and 
absurd  ;  and  as  the  skins  did  suffer  a  partial  loss  by 
the  *delay  arising  from  the  capture,  of  above  seven  per  [*248] 
cent.y  the  defendants  are  responsible  for  a  partial  loss. 

Hobart,275.  Bro.Maz.249.  Shep.  Touch.  87.  Per  Lord  Elleiiborough,  Ch. 
J.  in  Barton  y.  Fitzgerald,  15  East,  541.  2  Blac.  Coinm.  379.  Quackenbou 
T.  Lamin^t  6  Johns.  R-  49.  Roberf  v.  Robert$,  22  Wend.  R.  140.  Proctor  v. 
Poole f  4  Devereox,  370.  Webeter  v.  Atkineon,  4  New  Hamp.  21. .  See  Co' 
eheco  Mannf.  Co,  ▼.  Whittier,  10  id.  305.  Per  RichardsoD,  Ch.  J.  Chamber^ 
lain  T.  Crane,  1  id.  65  )  Thos,  for  example,  the  condition  of  a  bond  may  be 
Deed  to  explain  the  obli||ratory  part  thereof.  {Coleo  v.  Htlme,  8  Bam.  & 
Creaw.  568.  Waugh  v.  Rueeell,  1  Marshall,  214.  Booworth  v.  Forard,  Orl. 
Bridgr.  158.  Lloyd  v.  Lord  Say,  10  Mod.  46.  Langdon  v.  Ooole,3  Lev.  31. 
See  also  UredaU  v.  Halfpenny,  2  P.  Wms.  152.  Ex  parte  Symonde,  I  Cox, 
900.  Biehop  ▼.  Church,  2  Ve».  Senr.  100, 371.  Targae  v.  Paget,  2  Ves.  194. 
Cholmondeley  v.  Clinton,  2  Jac.  &,  Walk.  1  ;)  the  general  words  of  a  claase 
may  be  qualified,  or  rather  explained  by  matter  recited,  (2  Saond.  47,  t.  n. 
c.  Payler  v.  Homershaw,  4  M.  &  S.  423.  See  Simons  v.  Johneon,  3  Barn* 
&.  Adolpb.  180.  Solly  v.  Forbes,  2  Brod.  &.  Bing.  38.  Charleton  v.  Spencer, 
3  Q.  B.  6^3.  Sampson  v.  Easterly,  9  Barn.  &  Cresw.  505.  S.  C.  1  Cr.  Sl  J. 
105.  See  Den  Ex  dem  Hatton  v.  Dew,  3  Murphy,  260.  Woods  v.  Nashua 
Manuf.  Co.  5  New  Hamp.  467 ;)  and  two  deeds  executed  at  the  same  time,  aad 
in  reference  to  the  same  subject  matter,  will  be  construed  toj^ether.  {Jackson 
▼.  Dunsbagh,  1  Johns.  Cas.  91.  Starr  v.  Tifft,  15  Johns.  458.  See  2  Cow* 
en,  218.  Watson  v.  McKinney,  3  Wend.  233.  King  v.  King,  7  Mass.  K. 
496,  499.  Clap  v.  Draper,  4  id.  266.  Holbrook  v.  Phinney,  id.  596.  Bridge 
T.  Wellington,  1  id.  219.  Stocking  ▼.  Fairchild,  5  Peck.  181.  Thompson  v. 
McClenachan,  17  Serg.  &  Rawle,  110.  Emerson  v.  Murray,  4  New  Hamp. 
171.  Williams  ▼.  Hundley,  3  Bibb.  10.  Ixard  ▼.  Montgomery,  1  Nolt  4& 
McCord,  381.)  See  jpenerally  upon  this  rule  Marvin  v.  Stone,  2  Cowen,  781. 
Quackenboss  v.  Lansing,  6  Johns.  49.  Watchman  v.  Crook,  5  Gill  &  Johns. 
239.  Tabb  et  al  v.  Archer,  3  Heu.  &  Munf.  399.  Randolph  et  al  v.  Ran* 
dolph  et  al,  id.    Den  ex  dem,  Sasser  ▼.  Blythe,  I  Haywood,  259.) 
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Lansing,  Ch.  J.  was  of  tlie  same  opiuion. 
Lewis,  J.  not  having  heard  the  argument,  gaye  no  opin- 
ion. 

Judgment  for  the  plaintiff.(6) 


Roget  against  Thurston. 


*s 


Where  a  reisel  was  insared,  excepting  French  rifibt,  and  was  captured  by  a 
French  privateer,  and  after  being  detained  four  daya,  was  recaptured  by  a 
British  frigate,  and  condemoed,  as  French  property,  it  was  held  that  the 
insured  could  not  recover. 

The  detention,  like  a  deviation  for  that  period,  altered  the  risk,  and  most 
therefore  be  considered  as  discharging  the  policy.    (Per  Radeliff,  J.) 

If  a  loss  continues  total,  the  assured  may  at  any  time  abandon,  but  in  the 
interim  he  is  bound  to  act  with  good  faith,  and  take  all  proper  measures 
to  recover  and  preserve  the  property  insured.     (Per  Radcl\ff,  J.). 

This  was  an  action  on  a  policy  of  insurance,  on  the  cargo 
of  the  schooner  Venelia,  from  New  York  to  Port  au  Prince, 
French  risks  excepted. 

The  vessel  was  captured  the  10th  July,  1798,  by  a  French 
privateer,  in  whose  possession  she  remained  until  the  14th 
July,  when  she  was  recaptured  by  a  British  frigate.  She 
was  libelled  in  the  vice-admiralty  court  of  Jamaica,  as  the 
property  of  French  subjects.  No  claim  was  interposed,  and 
both  vessel  and  cargo  were  condemned  as  lawful  prize.  Af- 
ter the  condemnation,  the  agent  for  the  plaintiff,  on  the  2d 
January,  1799,  put  in  a  claim  and  entered  an  appeal,  which 
was  allowed.  No  notice  of  the  capture,  or  of  the  loss 
claimed,  was  given  by  the  defendant,  until  an  abandonment 
was  made  in  October,  1799,  which  was  immediately  after 
receiving  authenticated  copies  of  the  admiralty  proceedings. 

It  was  agreed  that  if  the  court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover  for  a  total  loss,  then  a 
judgment  should  be  entered  against  the  defendant,  on  a  cog- 

(6)  See  Pbillips  on  Insurance,  ed.  1840,  481.    Barker  v.  Ludlow^  infra, 
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novU  actionem^  for  507  dollars  ;  •otherwise,  a  judg-    [^249] 
nient  was  to  be  entered  for  the  defendant. 

B.  Livingston,  for  the  defendant. 

Pendleton  and  Hamilton,  contra. 

Radcliff,  J.  delivered  the  opinion  of  the  court.  Three 
questions  have  been  made  in  this  cause ;  1st.  Whether  the 
capture  by  the  French,  was  within  the  exception  of  French 
risks? 

Of  this,  I  think  there  can  be  no  doubt.  If  we  give  any 
effect  to  the  terms  of  the  exception,  they  must  mean  that  the 
insurer  is  not  to  be  liable  for  any  loss  by  the  acts  of  French- 
men. 

2d.  Whether  by  the  French  seizure  the  risks  insured 
against  were  determined,  and  the  policy  discharged  7 

By  this  seizure,  an  event  within  the  exception  of  French 
risks  happened,  and  the  casus  fmderis,  upon  which  the  in- 
surer was  not  to  be  liable,  occurred.  The  voyage  was  there- 
by materially  interrupted,  and  the  subject  placed  in  a  new 
situation.  It  cannot  be  said  that  the  perils  were  not  increas- 
ed, nor  that  the  subsequent  capture  was  not  a  consequence, 
or  probably  occasioned  by  the  first.  It  is  not  material  that 
it  should  appear  to  be  so.  It  is  suf&cient  that  the  voyage 
was  interrupted,  and  the  vessel  stopped,  for  at  least  four  days 
by  an  event,  the  risk  of  which  was  undertaken  by  the  insur* 
ed.  This  detention,  like  a  deviation  for  that  period,  altered 
the  risk,  and  must  be  considered  as  discharging  the  policy. 

On  this  ground,  I  am  of  opinion,  the  plaintiff  cannot  re- 
cover. 

3.  The  third  question,  as  to  the  time  of  the  abandonment, 
it  would  be  unnecessary  to  touch,  but  it  has  already 
been  decided,  in  the  case  of  Earl  v.  Lefferts,{a)  *The  [*260J 
right  of  abandonment  was  there  considered  as  exist- 
ing for  the  benefit  of  the  insured,  and  to  be  exercised  at  his 
election.  In  a  proper  case,  he  has  the  right  to  abandon,  but 
is  not  compelled  to  do  it.  He  may  take  the  chance  of  the 
ultimate  success  of  the  voyage,  but  he  will  thereby  subject 

(a)  See  Eatl  v.  Shaw,  1  Johns.  Cas.  313. 


260        CASES  IN  THE  SUPREME  COURT. 

Robertson  and  Brown  y.  United  Insurance  Company. 

himself  to  the  result  of  a  total  or  partial  loss,  according  to 
events.  If  the  loss  continues  total,  he  may  at  any  time  aban- 
don ;  but  in  the  interim,  he  is  bound  to  act  with  good  faith, 
and  take  all  proper  measures  to  recover  and  preserve  the 
property  insured.  If  guilty  of  any  fraud  or  misconduct,  the 
loss  resulting  from  it  would  be  his  own,  and  the  insurer 
would  not  be  injured. 

From  this  decision  it  would  follow,  that  if  the  insured,  in 
the  present  case  had,  otherwise,  a  right  to  abandon,  the  aban- 
donment was  not  too  late,  while  the  loss  continued  total. 

But  on  the  former  ground,  the  plaintiff  ought  not  to  reco- 
ver. 

Lewis,  J.  not  having  heard  the  argument,  gave  no  opi- 
nion. 

Judgment  for  the  defendant.(a) 


Robertson  and  Brown  against  The  United  Insur- 
ance Company. 

An  iniurance  on  the  Teaael  will  not  cover  a  bottomry  interest,  unless  it  is  ex- 
pressly mentioned  in  the  policy. 

Where  a  bottomry  bond  executed  by  the  master,  after  the  usual  recital  and 
clause  bypothecatiDjf  the  vessel  for  the  payment  of  the  money  advanced, 
contained  the  following  clause :  "  And  for  ibe  better  performance  of  all  the 
covenants  and  agreements  herein  contained,  1,  the  said  N.  B."  (the  obligor) 
**  for  the  consideration  aforesaid  do  grant,  bargain  and  tell  the  said  ship, 
John,  and  premises  to  the  said  G.  R."  (the  obligee)  '<  bis  executors,"  &c. 
with  the  usual  proviso,  that  on  payment,  &c.,  the  whole  was  to  be  void : 
it  was  held,  that  these  words  did  not  destroy  the  character  or  operation  of 
the  bond. 

This  was  an  action  on  a  policy  of  insurance,  on  the  Brit- 
ish ship  John,  from  New  York  to  Martinique. 
The  ship  was  owned  by  a  British  subject  residing  at  Mar- 

(a)  See  I  Phillips  on  Insurance,  ed.  1840,  vol.  1,  697,  69?,  731,  732  ;  vol. 
^  p.  387. 
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tinique,  and  being  in  New  York,  and  bound  to  Mar- 
tinique, *the  plaintiffs  furnished  to  the  master  10,549  [*261] 
dollars,  for  repairs,  &c.  and  took  a  boUomry  bond 
for  the  amount.  The  plaintiffs  effected  the  policy  for  10,000 
dollars,  with  a  view  to  secure  that  sum,  as  part  of  their  ad- 
vances for  the  vessel.  The  sum  was  not  specified  in  the  po- 
licy, as  on  bottomry.  During  the  voyage  the  vessel  was 
captured  by  the  French,  and  the  plaintiffs  abandoned  to  the 
defendants. 

The  bottomry  bond,  after  the  usual  recital  and  clause 
hypothecating  the  vessel  for  the  payment  of  the  money,  con- 
tained the  following  clause :  "And  for  the  better  perform- 
ance of  all  the  covenants  and  agreements  herein  contained, 
f,  the  said  Niel  Brown,  for  the  consideration  aforesaid,  do 
grant,  bargain,  and  sell  the  said  ship  John  and  premises  to 
the  said  G.  R.  his  executors,  administrators  and  assigns;" 
with  the  usual  proviso,  that  on  payment  of  the  money,  inter- 
est, (fcc.  the  whole  was  to  be  void. 

A  verdict  was  taken  for  the  plaintiff,  as  for  a  total  loss, 
subject  to  the  opinion  of  the  court,  upon  a  case  containing 
the  above  facts,  with  liberty  to  either  party  to  turn  it  into  a 
special  verdict. 

It  was  agreed,  that  if  the  court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover  for  a  total  loss,  judg- 
ment was  to  be  entered  on  the  verdict ;  or  if  entitled  to  a  fe- 
turn  of  premium  only,  then  judgment  was  to  be  entered  for 
the  plaintiff  for  1000  dollars;  otherwise,  a  judgment  was  to 
be  entered  for  the  defendants. 

B.  Livingston,  for  the  plaintiff. 

Troup  and  Harison,  contra. 

Radcliff,  J.  The  bill  of  bottomry  in  this  instance  is  not 
wholly  in  the  usual  form.  It  not  only  pledges  the  ship,  but, 
in  terms,  "  grants,  bargains  and  sells"  her  to  the  plaintiffs. 
This  additional  clause  does  not,  however,  appear  to 
me  essentially  to  vary  its  character  or  *operation.  [*252] 
It  must  still  be  considered  as  a  contract  of  bottomry. 
It  was  made  by  the  captain  in  bis  capacity  of  master,  and  as 
such,  he  could  not  sell  the  ship,  nor  do  more  than  pledge 
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her,  for  the  eventual  payment  of  the  money.  The  circum- 
stance, that  interest  was  reserved  at  seven  per  cent,  only, 
cannot  alter  the  case.  That  was  a  matter  of  agreement  be- 
tween the  parties,  and  might  have  been  increased  or  diminish- 
ed at  their  pleasure. 

Considering  the  contract  as  a  bottomry  only,  it  created  a 
special  interest,  which,  when  insured,  must  be  particularly 
expressed  in  the  policy.  {Glover  v.  BfacA,  3  Burr.  1394. 
S.  C.  1  Black.  Rep.  405.)  This  has  long  been  determined 
to  be  the  law  and  practice  of  merchants,  and  no  usage  ap- 
pears to  counteract  it.  The  instances  which  have  been  men- 
tioned, and  which  accompany  this  case,  are  too  loose  and  un- 
certain to  establish  a  different  rule,  and  ought  never  to  be 
admitted  to  overturn  a  principle  so  fully  and  clearly  settled. 

The  plaintiffs,  therefore,  cannot  recover  on  the  policy,  but 
are  entitled  to  a  return  of  the  premium,  for  which  no  risk  has 
been  run  by  the  defendants. 

Kent,  J.  The  question  is,  whether  the  bottomry  interest 
was  covered  by  the  policy,  as  the  bottomry  was  not  speci- 
fied. 

The  case  of  Glover  v.  Black,  (3  Burr.  1394,)  is  decisive 
upon  this  point.  It  was  there  held  that  respondentia  and 
bottomry  must  be  mentioned  in  the  policy,  and  that  this  was 
the  law  and  practice  of  nations.  The  risk  on  a  bottomry 
policy  is  peculiar.  There  is  neither  average  nor  salvage  ;(a) 
and  capture  does  not  mean  a  temporary  taking  merely,  but 
one  that  occasions  a  total  loss.  If  the  nature  of  the  interest 
was  not  disclosed,  the  insurer  might  pay  for  a  total  loss  on 
an  immediate  capture,  without  being  apprised  of  his  rights. 

There  cannot  be  any  doubt,  as  to  the  contract  in  question 

being  a  true  bottomry  contract.     It  is  agreeable  to 

[•253]    'the  usual  form,  (1  Beawes,  139,)  except  as  to  the 

additional  clause  of  the  sale ;  and  taking  contract 

together,  and  considering  that  it  was  made  by  the  master,  it 

is  evident  that  the  sale  was  only  an  hypothecation,  or  mort- 

(a)  See  wfra,  253,  note  (6.) 
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gage  of  the  ship,  which  is  the  just  definition  of  a  bottomry 
contract. 

Lansing,  Ch.  J.  was  of  the  same  opinion. 

Lewis,  J.  not  having  heard  the  argument,  gave  no  opinion. 

Judgment  for  the  plaintiff,  for  a  return  of  premium. (a)(6) 

(a)  As  to  return  of  premium,  see  aupra,  vol.  i.  p.  313,  n.  (a)  to  DeUtvigne 
V.  United  Jn$,  Co, 

(b)  1.  Definition  and  nature  of  the  Contract  of  Bottomry.]  The  following 
definition  is  given  by  Mr.  Smith,  (in  his  Mercantile  Law,  Am.  ed.  1847,  pk 
4S1.)  "  Bottomry  is  an  agreement  entered  into  by  the  owner  of  a  ship,  or  his 
agent,  whereby,  in  consideration  of  a  sum  of  money  advanced  for  the  use  of 
the  ship,  the  borrower  undertakes  to  repay  the  same  with  interest,  if  the  ship 
terminate  her  voyage  suocessfally,  and  binds  or  hypothecates  the  ship  for  the 
performance  of  his  contract  The  instrument  by  which  this  is  effected  is  some- 
times in  the  shape  of  a  deed  poll,  and  is  then  called  a  bottomry  bill ;  sometimes 
in  that  of  a  bond."    (See  the  forms  of  both,  Appendix  to  Abbott  on  Shipping.) 

This  contract,  in  many  respects,  agrees  with  that  of  marine  insurance.  In 
the  one  the  lender  bean  the  risk,  in  the  other  the  assurer.  In  the  one  the  pro- 
fit, and  in  the  other  the  premium  is  the  price  of  the  maritime  risks,  which  are 
supported  upon  the  same  principles,  and  may  be  made  subject  to  the  same 
modifications.  The  rate  of  profit  or  of  premium  is  greater  or  less,  according 
to  the  duration  and  nature  of  the  risks  in  the  agreement ;  the  property  which 
is  the  subject  of  the  loan  or  assurance,  is  equally  exposed  to  maritime  risks, 
and  each  contract  begins  and  ends  under  the  same  circumstances.  In  other 
respects,  however,  there  is  a  marked  diflTerence.  In  bottomry  the  lender  ad- 
vances a  certain  sum — in  insurance  the  assurer  advances  nothing  ;  on  the 
contrary,  he  receives  a  premium.  In  bottomry  things  are  necessary  which 
may  be  the  subject  of  a  mortgage  or  pledge  ;  in  insurance  possible  losses  are 
sufficient.  The  lender  upon  bottomry  contracts  no  obligation  towards  the 
borrower ;  the  assurer  binds  himself  to  indemnify  the  assured  against  the 
losses  he  assumes  to  the  extent  of  the  sum  insured.  (See  3  Pardessus,  ed. 
1841 ,  (§  887—889.  See  also  Alauzet  Traite  General  des  Assurances,  ed.  1843, 
vol.  1,  p.  490,  494.  Also  3  Kent.  Comm.  357.  The  Draco,  2  Sumner,  157.) 
A  similar  contract  was  known  to  the  civil  laws,  eontractut  nauticut  seu  tra* 
jectitiiB  pecunuB,  (Dig.  lib.  22,  Code  4,  33.)  which  existed  where  a  sum  was 
loaned  upon  condition,  that  a  loss,  during  the  voyage,  either  of  the  money  or  of 
the  goods  bought  with  it,  should  be  borne  by  the  lender.  Contractus  nanticns* 
■en  trajectitisB  pecunias,  ille  est,  quo  pecnnia  alicui  creditur,  hac  lege  at,  si  aut 
ipsa  peconia,  aut  meroes  ex  ea  comparatas  navigatione  perierint,  periculam 
ait  creditoris,  qui  nihil  hoc  casu  recepturus  erit  (Pothier  Pand.  vol.  8,  ed- 
1821,  p.  254.)  Modestinus  observes  upon  this  contract—"  Trajeetitim  (ea) 
pecnnia  est,  qoo  trans  mare  vehitur :  caeternm,  si  eodem  loci  consumator,  noit 
erit  trajectitia.  Sed  videndum  an  merces  ex  ea  pecnnia  comparata  in  ea 
causa  habeantar  ?    (Id  est,  an  contractus  pecunie  trajecUtiv  tit>  non  solum 

Vol.  IL  54 
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quam  pecunia  creditur,  nt  ipsa  trans  mare  vehatur ;  sed  et  quum  peeania  ere- 
ditur,  ut  merces  ex  iUa  comparaude  trans  mare  vehantur.)  £t  interest  otnim 
etiam  ipse  periculo  orediioris  navigrent ;  (nimirum  eo  casu  quo  is  qui  ad  eas 
eomparandas  pecuniam  accepit  pactus  est  ut  pecnniam  non  redderet,  si  mer- 
ees  navigatione  perirent ;)  tunc  enim  trajectitia  pecunia  fit"  (L.  1,  Modest, 
lib.  10,  Pandect,  et  not.  Potb.) 

This  IS  to  be  understood  (says  Pothier,  vt  tvp.)  that  the  contract  is  a  mari- 
time loan  {pecuniiB  trajeeiitia)  not  only  when  the  money  is  lent  which  is  to 
be  tranaported  beyond  sea,  but  also  when  it  is  to  purchase  merchandiies 
which  is  to  be  exported. 

And  also  that  where  he,  who  has  borrowed  money  to  buy  merohandixe, 
has  agreed  that  he  shall  not  be  bound  to  return  it  if  the  goods  perish  on  the 
voyage.  The  loan  upon  bottomry,  as  by  the  common  law,  must  appear 
to  have  been  made  by  express  contract  to  that  effect ;  for  otherwise,  the  hrfer- 
ence  was  that  the  borrower  intended  to  suffer  the  loss.  This  is  stated  by  Dio- 
cletian and  Maximian :  "  Trajectitie  quidem  pecuniss,  que  periculo  credi- 
toris  mutuo  datur,  casus,  autequam  ad  destinatum  locum  uavis  perveniat,  ad 
debitorem  uou  pertinet.  Sine  hujusmodi  vero  conventione,  infortunio  nanfra- 
gii  debitor  non  liberabitur."  (L.  4,  cod.  h.  t.  4,  33.)  If,  however,  such  a  coa- 
tract  existed,  then  the  risk  of  the  lender  attached  from  the  time  that  it  was 
resolved  to  sail.  Quum  antem  hujusmodi  couveniio  intervenit :  "  In  nautica 
pecunia,  ex  ea  die  periculum  spectat  creditorem,  ex  quo  navem  navigare  con- 
veiiiat."    (L.  3,  Modest  lib.  4,  regul.) 

The  lender  was  only  responsible  for  the  perils  of  navigation  and  the  acci- 
dents of  the  sea.  Hence  Diocletian  and  Maximian  say :  *<  Quum  proponas 
te  nauticom  foenus  ea  conditione  dedisse,  ut  post  navigium  quod  in  African 
dirigi  debitor  aaseverabat,  in  Salonitanornm  portum  nave  delata,  foenebris  pe- 
cunia tibi  redderetur ;  ita  ut  navigii  duntaxat,  quod  in  Africam  destinabator, 
periculum  susceperis :  perque  vitium  d«bitoris,  nee  loco  quidem  navigii  serva- 
to,  illicitis  comparaiis  mercibus,  ea  qua  navis  continebat,  fiscum  occupaase ; 
amissarom  mercium  detrimentum,  quod  non  ex  marine  tempestatis  discrimine, 
sed  ex  prsdcipiti  avaritia  et  incivili  debitoris  audacia  accidisse  asseveratur, 
ascribi  tibi  juris  public!  ratione  non  permiltit."     (L.  3,  cod.  h.  t  4, 33.) 

The  object  of  the  loan  upon  bottomry  is  thus  stated  by  Chancellor  Kent, 
(3  Comm.  353.)  To  procure  the  necessary  supplies  for  ships  which  happen 
to  be  in  distress  in  foreign  porta,  where  the  master  and  owners  are  without 
credit,  and  in  cases  in  which,  if  assistance  could  not  be  procured  by  means  of 
such  instruments,  the  vessels  and  their  csrgoes  must  be  left  to  perish.  The 
authority  of  the  master  to  hypothecate  the  ship  and  freight,  and  even  the 
eargo,  in  a  case  of  necessity,  is  indisputable.  The  vital  principle  of  a  bot- 
tomry bond  is,  that  it  be  taken  in  a  case  of  unprovided  necessity,  where  the 
owner  has  no  resources  or  credit  for  obtaining  necessary  supplies.  (Vide 
id.  171.)  The  degree  of  necessity  that  will  justify  the  master  in  taking  up 
money  on  bottomry  for  repairs,  and  that  will  justify  the  creditor  in  lending  it, 
is  examined  with  great  learning  and  judgment  in  the  case  of  the  ship  Forti- 
tude. (C.  C.  U.  S.  Mass.  August,  18i8.  See  the  Law  Reporter,  vol.  i.  No.  5. 
3  Snmnar's  R.  328.)    Loans  upon  bottomry  made  without  fraud  may  as  well 
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be  made  at  the  port  of  destination  as  at  any  forei^  port,  (3  Kent  Comm. 
961  ;  3  Johns.  R.  352,)  thouj^h  not  at  the  owner's  place  of  residenee  while 
the  means  of  eommnnication  with  him  are  open  ;  for  in  snch  a  case  the  rea- 
son of  th«  loan  fails.  (Abbott.  133.  Mollov,  b.  2,  eh.  II,  ^  II.  LfUr  y, 
Baxter,  2  Str.  695.  See  the  Rhadamanthe,  1  Dodson,  201.  The  Barbara,  4 
Sob.  1.  La  Ysabel,  1  Dodson,  273.)  The  place  where  the  money  is  loaned, 
however,  does  not  seem  to  be  material,  except  so  far  as  it  goes  to  show  whe- 
ther or  not  there  was  a  necessity  for  the  contract.  Thus,  in  a  case  of  neces- 
sity, the  master  of  a  ship  may  hypothecate  her,  as  well  at  the  port  of  destioa* 
tion  as  at  any  other  foreign  port.  {Read^  ▼.  Commercial  Inauranee  Compa^ 
iiy,  3  Johns.  352.)  But  he  cannot  do  this  in  the  port  from  which  he  firrt  sails. 
iSUan  ▼.  Skip  A,  E.  /.  Bee,  250.  Turnhull  v.  The  Enterprize,  Bee,  345.) 
Nor  in  any  case  except  one  of  great  distress,  and  when  he  has  no  other  jneans 
of  relief  {Tanno  y.  The  Mary,  Bee,  120.  Patton  t.  The  Randolph,  Gil- 
pin,  457.)  Nor  dees  it  seem  to  be  material  that  the  ship  is  at  sea  at  the  time 
of  the  loan.  In  Conrad  v.  The  Atlantic  Ineuranee  Company,  (1  Peters, 
346,)  the  supreme  court  of  the  United  States  decided  that  it  is  not  necessary 
that  a  respondentia  loan  should  be  made  before  the  departure  of  the  ship  on 
tlie  voyage  ;  nor  that  the  money  loaned,  should  be  employed  in  the  outfit  of 
the  vessel,  or  invested  in  the  goods  on  which  the  risk  is  run.  It  matters  not 
at  what  tioM  the  loan  is  made,  nor  upon  what  goods  the  risk  is  taken.  If  the 
risk  of  the  voyage  be  substantially  and  really  taken  ;  if  the  transaotton  be  not 
a  device  to  cover  usury,  gaming  or  fraud  ;  if  the  advance  be  in  good  faith,  for 
a  maritime  premium  ;  it  is  no  objection  to  it  that  it  was  made  after  the  voy- 
age  was  commenced,  nor  that  the  money  was  appropriated  to  purposes 
wholly  anconneeted  with  the  voyage.  (See  also  4  Wash.  C.C.  661.  United 
Statee  r,  Delaware  Ine.  Co.  id.  418.  2  Emerigon,  382,  385,  386,  401,  481. 
1  Valin,  366.  2  Marsh,  747,  a.  3  Kent.  Comm.  361,  362.  See  also  The 
Draco,  2  Sumn.  157.) 

To  make  a  bottomry  bond  a  valid  hypothecation  of  the  ship,  the  obligee 
mu$t  $how  that  the  advances  were  necessary  to  effect  the  objecU  of  the  voy- 
age, or  the  safety  of  the  ship.  {Putnam  v.  The  Petty,  Bee,  157.  The  Gold- 
en Rose,  Bee,  131.  The  Aurora,  1  Wheat.  9&  Hurry  ▼.  The  John  ^  AHce, 
1  Wash.  C.  C.  293.  Walden  v.  ChamberUin,  3  Wash.  C.  C.  290.  Crawford  v. 
The  William  Penn,  3  Wash.  C.  C.  484.  Rueher  v.  Conyngham,  2  Pet  Adm. 
295.  The  Mary,  Paine,  671.  Pation  v.  The  Randolph,  Gilpin,  457.)  And 
the  bond  must  be  given  in  a  place  where  the  owner  has  no  personal  credit, 
nor  any  goods  of  his  own,  nor  of  the  master.  {Forbee  v.  The  Hannah,  Bee, 
34M.  Rueher  v.  Conyngham,  2  Pet.  Adm.  295.  Canizaree  v.  Santierima 
Trinidad,  Bee,  353.     Turnhull  v.  The  Enterprise,  Bee,  345.) 

There  is  a  distinciion  between  the  powers  of  the  master  and  owner  in  the 
execution  of  a  bottomry  bond.  Such  an  instrument,  given  by  the  owner  to 
procure  money  to  boy  a  cargo,  {The  Mary,  Paine,  671,)  or  to  the  master  to 
secure  wages  and  advances,  {Miller  v.  The  Rebecca,  Bee,  151.)  has  been  ad- 
judged valid.  So  if  a  consignee  is  directed,  by  the  owner  of  ship  and  cargo, 
to  apply  the  whole  proceeds  of  the  cargo  to  discharge  engagements  made 
on  the  owner's  account,  he  is  not  bound  to  appl^  those   proceeds  to  dis« 
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charge  expenwe  of  the  ehip,  and  may  lend  his  own  money  (o  the  owner 
on  marine  interest.  {The  Lavinia  ▼.  Barclay,  1  Wash.  C.  C.  49.)  And  in 
The  Draco,  (2  Sumner,  157|)  it  was  said  that  where  the  bond  is  made  by  the 
owner,  it  is  not  necessary  that  the  money  should  be  applied  to  the  necessities  of 
the  vessel,  cargo  or  voyage.  One  part  owner,  however,  cannot  take  from  the 
master  a  bottomry  bond  to  bind  another  owner's  share  for  repairs.  {Patton 
V.  Tke  Randolph,  Gilpin,  457.)  But  the  power  of  the  master,  is  much 
more  limited  ;  his  duty  is  to  complete  the  purposes  of  the  voyage  with  as  lit- 
tle delay  as  possible,  and  to  save  and  return  the  ship ;  and  the  power  to  exe- 
cute a  bottomry  bond  is  only  delegated  to  him  for  this  purpose.  He  may, 
therefore,  when  a  voyage  is  broken  up  by  capture,  hypothecate  the  vessel  for 
money  advanced  to  enable  him  to  bring  her  home,  {Crawford  v.  Tke  Wi(- 
Uam  Penn,  3  Wash.  C.  C.  484,)  or  to  repair  and  provision  her,  (Murray  v. 
Laxarus,  Paine,  572  ;  Roee  v.  The  Active,  2  Wash.  C.  C.  226  ;  The  Packet, 
3  Mason,  255,)  or  to  relieve  her  from  actual  arrest  on  account  of  debts  which 
are  a  lien.  (The  Aurora,  1  Wheaton's  R.  96.)  But  the  master  cannot  hy- 
pothecate for  the  mere  purpose  of  paying  a  pre-existing  debt,  {Id, ;  see  also 
Bee,  p.  339,)  nor,  it  is  eaid,  if  he  have  on  board  goods  or  money  of  his  own. 
{Cupenno  v.  Perez,  2  Dallas,  195.  See  The  Packet,  cited  above,  where  tho 
principles  applicable  to  this  contract  are  fully  considered.) 

In  The  Ship  Virgin  et  al  v.  Vyfhius,  and  Vyfhius  v.  The  Ship  Virgin  et 
4iL  (8  Peter8^538,)  an  objection  was  taken  to  the  bond,  that  the  supplies  and 
advances  might  have  been  obtained  on  the  personal  credit  of  the  ownera  of 
the  ship  without  an  hypothecation.  But  it  was  held,  that  the  necessity  of  the 
supplies  and  advances  being  once  made  out,  it  is  incumbent  upon  the  own- 
ers, who  assert  that  they  could  have  been  obtained  upon  their  personal  cre- 
dit, to  establish  that  fact  by  competent  proofii,  unless  it  is  apparent  from  the 
circumstances  of  the  ease.  It  was  also  objected,  that  the  supplies  and  re- 
pairs were,  in  the  first  instance,  made  on  the  perronal  credit  of  the  master 
of  the  ship,  and  therefore  could  not  be  afterwards  made  a  lien  on  the  ship ; 
and  held,  that  the  lender  on  the  bottomry  bond  might  well  trnst  the  credit  of 
the  master  as  auxiliary  to  his  security ;  and  the  fact  that  the  master  or- 
dered the  supplies  and  repairs  before  the  bottomry  was  given,  can  have  no 
legal  effect  to  defeat  the  security,  if  they  were  ordered  by  the  master,  upon 
the  faith,  and  with  the  intention  that  a  bottomry  bond  should  be  ultimately 
given  to  secure  the  payment  of  them.  In  cases  of  this  sort,  the  bottomry 
bond  is  in  practice  ordinarily  given  after  the  whole  supplies  and  repairs  have 
been  furnished ;  for  the  plain  reason  that  the  advances  required  can  rarely 
be  ascertained  with  exactness  nntil  that  period.  It  was  also  objected,  that 
the  advances  were  for  a  voyage  not  authorized  by  the  owners ;  that  the  . 
ginal  orders  were  for  the  master  to  get  a  freight  for  Baltimore  or  New 
York,  and. if  he  could  not,  then  to  proceed  to  New  Orleans ;  whereas  tlio 
master  broke  up  his  voyage,  and  without  any  freight  returned  to  Baltimore. 
But  the  court  decided :  It  maybe  admitted,  that  if  a  bottomry  lender,  in  fraud 
of  the  owners,  and  by  .conuivance  with  the  master  for  improper  purposes,  ad- 
vances his  money  on  a  new  voyage,  not  anlhorixed  by  the  instructions  of  the 
^wner,  his  bottomry  bond*may  be  set  aside  as  invalid.    But  there  is  no  prs- 
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tenee  to  say,  that  if  the  master  does  deviate  from  bis  instraetions,  withoni 
any  participation  or  co  operation  or  fraadolent  intent  of  the  bottomry  lender^ 
the  latter  is  to  loee  his  security  for  his  advances,  bona  fide,  made  for  the  relief 
of  the  ship's  necessities.  (See  also  Canizarei  v.  Tke  SantUtima  Trinidad^ 
Bee,  361.     WUmer  ▼.  The  Smilax,  2  Peters  Adm.  300  n.) 

It  is  no  ebjecUon  to  a  bottomry  bond,  that  it  was  taken  for  a  larger  amonnt 
than  that  which  coold  be  properly  the  subject  of  such  a  loan ;  for  a  bottomry 
tiond  may  be  good  in  part  and  bad  in  part ;  and  it  will  be  upheld  by  courts  of 
admiralty,  as  a  lien  to  the  extent  to  which  it  is  valid ;  as  snch  courts,  in  the 
exercise  of  their  jurisdiction,  are  not  governed  by  the  strict  rules  of  the  com- 
mon law,  but  act  upon  enlarged  principles  of  equity.  {The  Skip  Virgin^  cited 
above.  See  also  The  Packet,  3  Mason,  255.)  But  where  various  demands 
are  mixed  up  in  such  bond,  part  only  of  which  will  sustain  a  hypothecation, 
the  obligee  must  exhibit  them  to  the  court  in  such  manner,  that  they  may  be 
■rparately  considered.    (The  Aurora,  1  Wheat  107.) 

A  bottomry  bond  will  be  void  if  the  vessel  be  lost  throngfa  any  of  the  per« 
ils  assumed  by  the  lender,  even  though  the  borrower  afterwards  obtain  a  com- 
pensation therefor.  Thus  where  money  was  lent  on  a  bottatnry  bond,  condi- 
tioned that  if  the  vessel  should  perform  the  voyage,  the  money  should  be  paid 
in  twenty  days  after  her  arrival ;  if  she  should  be  lost  through  perils  of  the 
seas,  or  by  fire,  or  the  enemies  of  the  United  States,  the  bond  to  be  void. 
The  vessel  was  captured  by  a  British  cruiser  and  condemned  as  lawful  prize  ; 
upon  the  appeal,  the  condemnation  was  reversed,  and  full  compensation  re- 
ceived by  the  owner,  for  vessel,  cargo,  and  freight,  by  virtue  of  an  award  of 
the  commissioners  under  the  treaty  of  November,  1794.  It  was  held  that 
the  obligee  coold  not  recover  in  an  action  of  debt  brought  on  the  bond. 
{Appleton  V.  Crowninskield,  3  Mass  R.  443.)  But  in  such  a  case  it  Is  said 
the  lender  can  recover  his  moaey  in  an  action  for  money  had  and  received. 
{Parker,  J.  3  Mass.  R.  464 ;  and  see  per  Sewall,  J  p.  468 :)  *<  The  compensa- 
tion received  by  the  borrower — ^the  defendants-may  comprise  a  salvage,  for 
which  he  is  accountable  to  the  lender — the  plaintiff;  but  a  demand  of  that 
nature,  if  it  is  recoverable,  must  be  maintained  in  another  form  of  action." 
Sedgwick,  J.  thought  the  plaintiff  might  recover  in  another  form  of  action. 
(P.  475.) 

A  valid  bond  will  be  upheld,  if  there  be  no  laches  on  the  part  of  the  lender, 
even  against  a  bona  fide  purchaser  without  notice.  {The  Draco,  2  Sumner* 
157.)  And  where  an  owner  mortgaged  his  ship,  in  November,  but  was  per- 
mitted to  remain  in  possession  and  act  as  absolute  owner,  and  her  papers  and 
register  were  unaltered,  and  in  July  following,  he  gave  a  bottomry  bond 
abroad,  the  lender's  claim,  he  having  no  notice  of  the  mortgage,  was  prefer- 
red to  that  of  the  mortgagee.  {The  Mary,  Paine,  671.)  But  though  the 
courts  are  desirous  to  protect  the  rights  of  the  lender  in  good  faith,  and  to  up- 
hold a  contract,  the  effect  of  which  is  to  promote  commerce,  yet  they  require 
that  the  tender  should  regard  and  enforce  those  rights  in  due  season,  and  not 
sleep  upon  them  ;  for  raigilantibuM  non  dormentibui  euccurrant  jura.  Thus 
if  the  obligee  of  a  bottomry  bond  permit  the  ship  to  make  several  voyages 
wilhont  asserting  his  Iien»  and  executions  are  levied  on  her,  bis  lien  is  lost. 


853--6  CASES  IN  THE  SUPREME  COURT. 


Robertfon  and  Brown  ▼.  United  Inaarance  Company. 


{Blaine  ▼.  The  Charlet  Carter,  4  Craneh,  328.  Seo  alM,  per  Story,  J.  in 
The  Aurora,  1  Wfaeaton,  104.) 

Seamen  have  a  lien  prior  to  that  of  the  holder  of  a  bottomry  bond,  for  thnr 
wagea ;  but  the  owners  are  alao  perMually  liable  for  such  waives  ;  and  if  the 
bottomry  holder  is  compelled  to  diaohargre  that  lien,  he  has  a  resultinif  right 
to  compensation  oyer,  against  the  owners ;  in  the  same  manner  as  he  would 
have,  if  they  had  previously  mortgaged  the  ship.  {The  Skip  Virgin,  8  Pe- 
ters, 538.) 

We  have  seen  what  risks  were  assumed  by  the  lender  under  the  civil  law, 
and  the  common  law  accords  therewith.  They  are  stated  by  Mr.  Phillips, 
(Insurance,  vol.  1,  p.  734,  ed.  1840,)  to  be  *<  the  perils  of  the  seas,  captures 
and  all  inevitable  accidents."  Cleirac  defines  them  to  be  the  same  usually 
covered  by  a  policy  of  insurance,  and  Valin,  the  perils  of  the  seas,  piracy  and 
captures.  (See  1  Phillips  on  Insurance,  ed.  1840,  p.  734.  3  Kent  Comm. 
355.  Pothier  Coni.  a  la  grossoj  aventure,  n.  1.  Emerigon  Traits  des  Con- 
trats,  a  la  groase,  ch.  1,  f  3.) 

But  it  is  not  to  be  supposed  that  the  lender  takes  the  risk  of  the  bad  con- 
duct of  the  borrower  or  his  agents.    (3  Kent  Comm.  360.    1  Phill.  on  Ins.  ed. 

1840,  p.  734.  Weetem  v.  Wildy,  Skinner,  153.  Roccus  de  nav.  n.  51.  Code 
de  Comm.  art.  326.  Ord.  de  la  Mar.  tit.  Contrats  a  la  grosse,  art.  13.  Emer- 
igon, tit  3,  509-513.)  The  perils  of  barratry,  unseaworthiness,  and  deviation 
are  not  cast  upon  him  by  his  contract.  (3  Kent,  360.  Condyle  Marshall,  3, 
753-758.    Boulay  Paty,  t.  3, 158,  tt  eeq, ;  171,  et  eeq. ;  193.    Pardessus,  ed. 

1841,  No.  894.)  But  if  he  sees  fit  to  assume  any  of  them  in  good  faith,  it  is 
presumed  that  the  maxim,  modue  et  conventio  vineunt  Ugem,  (Rep.  73,) 
would  apply,  (see  1  Phill.  Ins.  734,)  with  the  limitation,  however,  that  he 
shall  not  charge  himself  with  the  faults  of  the  borrower :  nulla  pactione  ejfici 
poteet  ut  doliu  pntetetur,  (See  judgment  in  Ctillen  ▼.  Butler,  5  M.  &  S. 
466.) 

Upon  this  subject,  Pardessus  remarks,  (vol.  3,  ed.  1841,  (p.  538,)  "  Cette 
responsabilit^  peut  aussi,  eomme  dans  Passurance,  reoevoir  nne  extention  cou- 
ventionelle :  ainsi,  le  pr^teur  peut  se  charger  de  la  baraterie  de  patron  ;  il  peut 
prendre  sur  lui  les  risques  particuliers  attaches  k  certaines  marehandises  ou  a 
certaines  expeditious,  les  a  varies  provenant  du  vice  propre  de  la  chose,  les 
dangers  d'un  commerce  interlope.  Dans  toutes  ces  occurrences,  la  volont^ 
des  parties  ne  re9oit  de  limites  que  par  les  prohibitions  de  la  lol." 

Upon  the  construction  of  the  contract  of  bottomry,  the  rule  of  the  French 
law  seems  to  be  that  in  a  doubtful  case,  the  interpretation  ought  always  to  be 
made  in  favor  of  the  borrower.  Upon  this  quesiion,  Pardessus  observes  : — 
'*  Cette  distinction,  rteultaut  de  la  diflference  entre  le  pr6t  a  la  groase  et  I'as- 
surance,  repose  sur  ce  que,  dans  le  premier,  rempmnteur  est  le  d^biteur,  et 
que,  dans  le  doute,  il  faut  prononcer  en  sa  favour ;  tandis  que  dans  I'assur- 
ance,  Taasur^  est  cr^ancier  de  Tassureur,  pour  la  reparation  de  toules  les  par- 
tes et  domages  qu'il  pourra  ^prouver."  (Droit  Commercial ,  ed.  1841 ,  No.  895.) 
The  rule  of  the  common  law  is,  however,  believed  to  depend  upon  different 
priactples,  and  in  this  view  it  is  somewhat  important  whether  the  contract  of 
bottomry  be  executed  by  the  boirowar  alone,  or  by  both  partlea.    In  the  for- 
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mer  case,  I  think  the  nile  **  verba  ckartttrumforiiuM  aeeipiuntwr  contra  pro- 
ferentem" (Co.  Litt.  36,  a,)  would  be  held  to  apply  aa  in  the  case  of  a  deed 
poll,  and  that  the  constniotiou  would  coneeqaently  be  in  favor  of  the  lender. 
No  enfficient  reason  is  perceived  why  the  ordinary  rales  of  construction  should 
be  laid  aside  in  the  solution  of  this  contract 

3.  The  Ri$k.]  The  sum  lent  mnst  be  at  the  hazard  of  the  lender  darinif 
the  voyage.  Inasmuch  as  it  is,  in  the  language  of  the  civil  law,  the  pretium 
perieuli,  the  danger  must  be  incurred.  (Per  Lord  Tenterden,  Ch.  J.  in  Si- 
mende  et  al.  v.  Hodgeon,  3  Barn.  &,  Ad.  50.  Jenninge  v.  Ineuranee  Compo' 
ny  of  Penneylvania,  4  Binney,  244.  The  Mary,  Paine,  671.  Rueher  v.  Co^ 
nyngham,  2  Pet  Adm.  295.  Wilmer  v.  The  Smilax,  id.  note.  Thomdike 
y.  Stone,  11  Pick.  187.)  In  Simonde  et  oL  ▼.  Hodgeon,  (ut  $up,)  an  instru- 
ment executed  in  a  foreign  port  by  the  master -of  a  ship,  reciting,  that 
his  vessel  bound  to  London,  had  received  considerable  damage,  and  that  he 
had  borrowed  1077/.  to  defray  the  expenses  of  repairing  her,  proceeded  as  fol- 
lows : — **^  I  bind  myself,  my  ship,  her  apparel,  tackle,  &c.  as  well  as  her 
freight  and  cargo,  to  pay  the  above  sum  with  12L  per  cent  bottomry  premi- 
um ;  and  I  further  bind  myself,  said  bhip,  her  freight  and  cargo,  to  the  pay- 
ment of  that  snm,  with  all  charges  thereon,  in  eight  days  alter  my  arrival  at 
the  port  of  Loudon  ;  and  I  do  hereby  make  liable  the  said  vessel,  her  freight 
and  cargo,  whether  she  do  or  do  not  arrive  at  the  port  of  London,  in  prefer- 
ence to  all  other  debts  or  claims,  declaring  that  this  pledge  or  bottomry  has 
now,  and  must  have,  preference  to  all  other  claims  and  charges  until  such 
principal  sum,  with  12i.  per  cent,  bottomry  premium,  and  all  charges  are  duly 
paid."  And  it  was  held,  upon  error,  that  this  was  an  instrument  of  bottomry, 
for  an  intention  sufficiently  appeared  from  the  whole  of  it,  tkat  the  lender 
should  take  upon  himself  the  peril  of  the  voyage ;  that  the  words  my  arrival, 
mutt  be  understood  to  mean  my  ehife  arrival,  and  that  the  words,  "  I  make 
liable  the  said  vessel,  her  freight  and  cargo,  whether  she  do  or  do  not  arrive 
at  London  ;"  were  intended  only  to  give  the  lenders  a  claim  on  the  ship,  in 
preference  to  other  claims,  in  case  of  the  ship's  arrival  at  some  other  than  the 
destined  port,  and  not  to  provide  for  the  event  of  the  loss  of  the  ship. 

The  same  rule  is  stated  in  the  civil  law.  Quum  dices  te'pecuniam  ea  lege 
dedisse,  at  in  sacra  urbe  tibi  restitueretur,  nee  incerlum  periculum,  quod  ex 
navigatione  magis  metui  solet,  ad  te  pertiuuisse  profitearis ;  non  est  dubium, 
pecunin  credite  ultra  licitum  modum  te  nsnras  exigere  non  posse.  (L  3,  cod. 
b.  t.  4,  33.)  And  upon  this  principle  Papinian  said  :  **  Nihil  interest,  trajec- 
titia  pecunia  sine  periculo  creditoris  accepta  sit,  an  post  diem  prsstitntum  et 
conditionem  impletana  periculum  esse  creditoris  desierit  Utrobique  igitor  ma- 
jus  legilima  usura  fcsnus  non  debebitur.  Sed  in  priore  quidem  specie,  semper ; 
in  altera  vero,  discusso  periculo,  neo  pignora,  vel  hypothecs,  titulo  magoris 
nsurn  tenebuntur."    (L.  4^  Pap.  lib.  3,  resp.) 

But  when  the  principal  sum  has  been  put  at  hazard,  even  though  the  con- 
templated voyage  never  be  performed,  the  lender  is  entitled  to  recover  it,  to- 
gether with  the  profit  agreed  to  be  paid.    (3  Kent  Comm.  357,  358.    Boulay 
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Paty.     Coma  de  Droit  Comm.  1 3,  p.  174,  el  tq. ;  167,  el  tq.    See  Pardee- 
ene,  ed.  1841,  No.  894.) 

3.  The  tnleresl]  The  amount  of  interest  upon  this  contract  Is  only  h'mit' 
ed  by  the  agreement  of  the  parties.  (S  Blacks.  Comm  457.  Smith's  Mer. 
Law,  262.  3  Kent  Comm.  355.)  And  this  was  originally  the  rnle  of  the  civil 
•Jaw  because  of  the  risks  to  which  the  lender  is  sobjeoted  so  long  as  the  ves* 
•el  is  at  sea.  Trajectitia  pecania  propter  pericolum  creditoris,  quandia  navi- 
gat  nayis,  infinites  usoras  recipere  potest  (Paul,  sent  lib.  2,  tit  14,  ^  3 )  But 
Justinian,  by  a  constitution,  limited  the  interest  of  this  contract  to  12  per  cent 
forbidding  it  entirely  in  others.  (L.  26,  cod.  5, 32,  de  utur.)  When,  however, 
the  vessel  arrives  safely  in  port,  no  matter  how  much  damaged,  (for  nothing 
but  an  utter  annihilation  of  the  subject  hypothecated,  will  discharge  the  bor* 
rower  on  bottomry  ;  Tkampwn  v.  Royal  Exchange  Aeeurance  Company,  1 
Maole  &  Selw.  30 ;  3  Kent  Comm.  359  ;)  the  extraordinary  interest  ceases. 
(3  Kent  Comm.  362.)  This  rnle  also  existed  in  the  civil  law.  Trajectitiam 
pecuniam,  que  periculo  creditoris  datur,  tandia  liberam  esse  ab  observatione 
communium  usurarum,  quandin  navis  ad  portum  appalerit,  manifeslum  est 
(L.  1,  cod.  h.  t  4,  cap.  33.) 

It  has  been  made  a  question  what  interest  is  to  be  charged  after  the  safe 
arrival  of  the  ship.  Pothier  and  Pardessus,  (Trait6  dn  Pret  a  la  grosse  aven- 
ture,  51 ;  Cours  de  Droit  Commer.  2-273,)  are  of  opinion  that  no  interest  is 
chargeable  on  the  profits  of  the  loan  after  the  cessation  of  the  risk ;  on  the 
contrary,  Emerigon,  (t  2,  p.  414,)  and  Boulay  Paty,  (t  3,  80-89,)  think  that 
legal  interest  begins  upon  the  principal  and  profit  as  an  absolute  debt  as  soon 
as  the  rule  ceases.  Chancellor  Kent,  (3  Commentaries,  362,  n.  b.)  states  the 
rale  as  laid  down  by  Emerigon,  and  this  is  probably  to  be  regarded  as  the  rule 
in  this  country.    {The  Packet,  3  Mason,  255.) 

4*  As  to  the  liability  of  the  lender  to  average  and  aalvage.]  Lord  Mansfield 
and  liord  Kenyon  denied  it ;  {Joyce  v.  WiUiamoon  ;  Walpole  v.  Ewer,  Park 
Ins.  6tb  ed.  563,  565 ;  and  see  per  Kent,  J.  in  the  principal  case  ;)  bnt  their 
position  is  contrary  to  the  maritime  law  of  France,  and  of  other  parts  of  Eu- 
rope,  and  in  tiouisiana  we  have  a  decision  against  it*  {Chandler  v.  Oamier, 
18  Martin,  599.)  The  new  French  law,  contrary  to  the  ordinance  of  1681, 
charges  the  lender  with  simple  average,  on  partial  losses,  unless  there  be  a 
positive  stipulation  to  the  contrary  ;  but  such  a  stipulation,  to  exempt  him 
(torn  gross  or  general  average,  would  be  void,  and  contrary  to  natural  equity. 
(Ord.  de  la  Mar.  h.  t  art.  16.  Code,  art  330.  Emerigon,  Traits  des  Con- 
trats  a  la  grosse,  c.  7,  sec.  1.)  The  reasoning  of  Emerigon  is  conclusive  in 
favor  of  the  right  of  making  the  lender  chargeable  with  his  equitable  propor- 
tion of  an  average  contribution.  If  he  owes  the  preservation  of  his  money 
lent,  to  the  sacrifice  made  by  others  for  the  preservation  of  the  ship  and  caigo, 
why  should  he  not  contribute  towards  a  jettison,  ransom,  or  composition,  made 
fbr  the  common  safety  ?  If  no  such  sacrifice  had  been  made,  he  would  have 
lost  his  entire  loan,  by  the  rapacity  of  |«irates,  or  the  violence  of  the  storm.  (3 
Kent  Com.  359, 360.)     By  the  ordinance  of  Hamburg,  he  is  not  liable  to  eon- 
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tribata  to  geoeral  average.  (Tit.  9,  a.  2 ;  3  Mag.  225,  No.  931.)  In  France 
the  lender  takes  the  risk  of  the  general  average  loeees,  nnlen  the  parties  ex- 
preaaly  etlpulate  otherwise.  (Le  Guidon,  c.  19  a  5  ;  Cod.  de  Com.  1. 2,  a  9,  n. 
141.)  And  the  law  seems  to  be  the  same  in  Denmark.  (WalpoU  ▼.  Ewtft 
Paik,  629.  1  Ph.  on  Ins.  734, 735,  c<  stq.  See  also  3  Stepb.  N.  P.  2203,  and 
Pardewus,  ed.  1841,  vol.  3,  No.  894.)  Mr.  Phillips  observes,  (on  Ins.  1840,  p. 
735,)  "  By  saying  there  is  no  salvage  in  bottomry.  Lord  Mansfield  may  mean 
that  .the  lender  is  not  liable  to  contribute  to  the  expense  of  saving  the  property 
in  case  of  shipwreck,  &c.  or  he  mora  probably  means  that  there  is  no  con- 
structive total  loss ;  for^s  to  the  part  of  the  property  saved,  or  the  proceeds 
of  it,  there  seems  to  be  no  doubt  that  it  continues  to  be  subject  to  the  hypo- 
thecation, (1  Mag.  24,  s.  24 ;  AppUtan  v.  CrowningtkUld,  3  Mass.  Rep.  443 ; 
WUnar  v.  The  SmUax,  Peter's  Adm.  Rep.  295,  n. ;  2  Val.  12)  tit.  des  Cont. 
a  GorsM,  a.  18  ;  Cod.  de  Com.  1. 2,  tit.  9,  n.  142.) 

5.  Jnwranee  of  Undent  and  borrower/^  tnf erst<.]  It  is  said  that  the  lender 
upon  bottomry  may  insure  the  interest  which  he  has  in  the  contract.  (1  Phil- 
lips on  Insurance,  737.)  But  in  ThompBon  v.  Royal  Exchango  Jnowranee 
Company,  (1  M.  d&  S.  30 ;  16  East,  214,)  it  was  decided  that  an  assured 
on  bottomry  cannot  recover  against  the  underwriter,  unless  there  has  been 
an  actual  total  losi  of  the  ship ;  for  if  the  ship  exist  in  specie,  in  the  hands 
of  the  owners,  though  under  circumstancea  that  would  entitle  the  as- 
sured on  the  ship  to  abandon,  it  will  prevent  its  being  an  utter  loss  within  the 
meaning  of  the  bottomry  bond.  Mr.  Phillips,  in  commenting  on  this  case, 
remarks:  (vol.  1,  ed.  1840,  p.  738:)  "The  doctrine  here  assumed,  is,  that 
as  far  as  the  borrower  remains  liable  to  pay  the  loan,  the  insurer  of  the  bot- 
tomry interest  is  exonerated.  The  reasons  of  this  doctrine  are  not  expressed. 
They  may  periiaps  be  derived  from  the  English  statute  against  reinsurance, 
since  to  make  the  insurer  liable,  while  the  borrower  remained  so,  would  be  a 
guaranty  of  the  borrower's  solvency,  and  accordingly  somewhat  similar  to  a 
reinsurance.  Bnt  a  mortgagee  has  his  claim  subsisting  against  the  mortga- 
gor, though  the  whole  mortgaged  property  is  lost,  whereas  the  lender  in  hypo- 
thecation may,  by  the  destruction  of  the  property  pledged,  lose  the  snra  loaned. 
The  lender,  therefore,  being  exposed  to  greater  risks,  has  a  more  complete 
insurable  interest  than  a  mortgagee  ;  and  yet  a  mortgagee,  as  we  have  seen, 
has  an  insurable  interest  in  the  property,  and  it  does  not  appear  by  any  case 
or  dictum,  that  he  may  not  be  insured  against  the  same  risks  and  losses,  in  re- 
spect to  which  an  absolute  owner  might  be  insured.  Insurance  by  a  mort- 
gagee is  again  much  more  similar  to  reinsurance.  It  is  not  apparent  why  a 
lender  in  hypothecation  has  not«n  assurable  interest  to  the  amount  of  the 
loan,  in  regard  to  all  the  risks  and  losses  against  which  a  mortgagee  may  be 
insured.*' 

By  the  laW  of  France,  a  lender  upon  bottomry  can  insure  the  money  lent, 
though  not  the  expected  pro6ts  of  the  loan.  (Pothier  Contrat.  d'Assur.  No. 
44.  Alanzet  traits  General  des  Assur.  No.  242,  et  oeq.  Code  de  Com- 
merce, art  334,  347.    Guidon,  Roccus,  and  Valin,  as  cited.)    The  bor- 
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rower »  however,  cannot  aaaure  the  snm  borrowed,  (eonsnlt  the  same  autbo- 
rities,)  becanae  as  he  is  not  compelled  to  repay  it,  if  the  vesael  be  lost,  he  does 
not  mn  the  hazard  of  any  loss  against  which  he  can  claim  to  be  insured 
<f3ee  Alauzet,  No.  S255.)  The  reason  why  the  anticipated  profits  of  bottomry 
loans  cannot  be  assured,  are  thus  stated  by  Alauzet  (No.  255 :)  Les  consid- 
erations qui  ont  fait  proscrire  par  beaucoup  de  legislations  Tassurance  do  profit 
maritime  des  pr^  a  la  grosse  sont  tout  i  fait  ^trang^res  aux  principes  du  con- 
trat  d'aflsnrance,  car  il  est  certain  que  c'est  la  un  profit  acquis  et  soumiy  auz 
risques  maritimes ;  mais  on  a  permis  pour  ces  sortes  de  prH  de  stipuler  des 
inter^ts  qui  depassent  le  taux  l^gal ;  aucune  limite  n'a  M6  mise  et  ue  pouvait 
£tre  mise,  puisque  les  dangers  de  la  naTigation  auzquels  etait  subordonn^  le 
remboursement  ne  pouvaient  hire  pr^vus.  C'est  done  i  cause  de  cette  incer- 
titude du  paiement,  de  cette  eventuality  de  la  creance  que  I'on  a  auterise  cette 
exageration  dans  les  int^rdts.  En  permettant  de  faire  assurer  ce  profit  mari- 
time, rincertitnde  disparaissant,  si  la  difiSrence  qui  existerait  entre  la  prime 
payee  a  I'assarenr  et  le  profit  stipule  de  l*emproDteur  d^rpassait  le  taux  legal, 
il  serait  impossible  de  ne  pas  reconnaitre  dans  ce  profit  une  usnre.  On  peat 
■e  dem^nder,  il  est  vrai,  en  remontant  aux  principes  que  nous  venons  d'eipe- 
■er,  si  Pusure  n'existera  pas  egalement,  m^me  en  ne  permettant  que  Tassu- 
rance  du  capital  prdte?  Ce  n*est  pas  Tincertitude  seule  du  profit  qui  en  legi- 
time le  taux,  c'est  aussi,  et  plus  m^me  peut-^tre  i'iacertitude  du  rembourse- 
ment du  capital :  on  change  la  nature  du  contrat  auasi  bien  en  permettant 
I'aasurance  du  capital  que  celle  de  I'interet ;  la  condition  n^cessaire  pour  l^gi- 
timer  le  contrat  6tait  le  danger  de  perdre  le  capital.  Si  le  voyage  est  heureux, 
le  prftteur  recevra  30  on  40  pour  cent  d'int^r^t ;  s'il  y  a  naufrage,  il  ne  par- 
dra  rien  ;  ce  n'etait  pas  ce  que  le  contrat  k  la  grosse,  quand  il  a  6te  cr^^,  avait 
Tonlu  6tablir. 

I  am  not  aware  of  any  case,  either  in  the  courts  of  England  or  America, 
which  decides  whether  insurance  may  be  made  upon  anticipated  profits  of 
maritime  loans.  Alauzet  (No.  949)  observes :  Les  usages  aux  Etats-Unis  scat 
favorables  k  Tassurance  du  profit  maritioM  des  sommes  pr^tces  i  la  grosse 
ainsi  que  da  fret ;  on  pent  etre  certain,  en  toute  circonstance,  de  trouver  les 
usages  des  Etats-Unis  adopter,  lorsqu'il  y  a  contrariety  entre  les  diverses  le- 
gislations, les  regies  les  plus  favorables  i  la  liberie  illimitee  des  conventions ; 
•  but  I  have  been  unable  to  discover  the  authority  upon  which  he  relies. 
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A.  prarchoied  n  ntgro  sIbtb  of  B.  for  SOO  doHaw,  for  whinh  He  gnvt  B.  his  bilU 
payable  m  five  months ;  nnd  it  wns  agreed  between  Ihe  pDrtieflj  thai  \i  A. 
orfcis  wife  did  not  like  the  sUve,  B,  would  Uke  him  back,  if  ho  Wi&  f«- 
tnrned  any  lime  within  fi^e  months,  ftiid  refund  the  purcbft&e  raoosy  |  A. 
offered  to  return  the  slave  within  the  fire  nioatha,  and  B.  refused  to  take 
him  or  to  re  fond  the  money.  A.  heTin^  paid  the  hill,  hroyght  m  action 
ajB-ainat  6,  to  recover  the  nmount  of  Ihe  purohiLsC'rciociey ;  atid  it  wat  held 
that  A.  was  eotitl&d  to  recover  the  aroount,  a«  damaget  for  the  noa-per* 
fonnaoce  of  the  agreecnent 

Thi8  was  a  special  action  on  the  case,  brought  to  recover 
back  the  purchase-money  of  a  negro  slave,  sold  by  tfie  de- 
fendanl'a  testator  to  the  plaintiff.  A  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  court,  on  the  fol- 
lowing case* 

On  the  19th  November,  179Sj  the  plaintiff  purchased  of 
the  defendant's  testator  a  negro  slave  for  200  dollars,  for  the 
payment  of  which  sum  the  plaintiff  executed  to  the  defend- 
ant-s  testator  a  single  bill,  payable  in  five  months,  with  inter- 
est ;  and  the  bill  was  afterwards  paid  by  the  plaintiff. 

At  the  titne  of  the  purchase,  it  was  agreed  between  the 
plaintiff  and  the  testator,  that  if  the  plaintiff  or  his  wife  did 
not  like  the  boy,  the  testator  would  take  him  back,  upon  his 
being  returned  at  any  time  within  five  mouths  from  the  time 
of  the  purchase ;  and  that  the  testator  would  thereup- 
on refund  the  pnrchase  money  to  the  plaintiff*  *The  [*254] 
plaint iffj  not  liking  the  boy,  returned  him  to  the  tes- 
tator within  five  months  from  the  time  of  the  purchase,  as- 
signing as  a  reason  that  the  plaintiff  did  not  like  the  boy  ; 
but  the  testator  refused  to  receive  hinij  or  to  refund  the  pnr* 
chase  money, 

Troifp;  for  the  plaintiff, 

Burr^  contra, 

Radclipf,  J.  delivered  the  opinion  of  the  court.  Thtt 
action  is  wet!  brought.  There  can  be  no  doubt  but  that  a 
contract  may  be  so  made  as  to  be  optional  on  one  of  the  par- 
ties, and  obligatory  on  the  other,  or  obligatory  at  the  election 
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of  one  of  them.  (Dong.  23.,  1  Term  Rep.  132,  133. 
Cowp.  818.)(a)  The  convenience  of  parties,  in  cases  like 
the  present,  may  often  require  such  terms ;  and  there  are 
frequent  instances  of  such  agreements  being  held  valid  in 
law.  Considering^  them  as  valid,  I  can  see  nothing  in  the 
present  case  to  preclude  the  plaintiff  from  a  recovery.  This 
is  not  the  case  of  a  written  contract.  It  was  wholly  by  pa- 
rolj  and  does  not  come  within  the  rule  of  evidence  concern- 
ing written  agreements.  The  single  bill  was  no  part  of  the 
contract  for  the  purchase,  but  was  made  in  pursuance  of  it. 
The  purchase  was  necessarily  antecedent,  and  the  execution 
of  the  bill  a  subsequent  act,  and  a  part  performance  of  the 
contract.  The  bill,  therefore,  cannot  be  considered  as  a  wri- 
ting, which  contained  the  agreement  for  the  purchase.  In 
the  case  of  Weston  v.  Dswnes,  (Doug.  23,)  on  a  similar  con- 
tract, for  the  purchase  of  a  pair  of  horses,  the  money  was 
actually  paid  at  the  time  of  the  purchase,  and  yet  the  pay- 
ment was  not  considered  to  affect  the  plaintiff's  right  to  re- 
cover on  the  agreement.  The  bill,  in  the  present  case,  was 
but  a  security  for  the  payment,  and  certainly  cannot  have  a 

greater  effect  than  the  payment  itself.  If  the  money 
[*255]    *had  also  been  paid,  I  think  it  might  as  well  be  said 

that  the  receipt  for  the  payment  contained  the  agree- 
ment for  the  purchase,  and  should  conclude  the  plaintiff,  as 
that  the  bill  should  now  conclude  him.  It  would  be  equally 
entitled  to  be  considered  as  the  written  evidence  of  the  con- 
tract. 

The  subsequent  payment  of  the  bill,  connected  with  the 
circumstance,  that  the  period  of  five  months,  at  the  expira- 
tion of  which  it  was  made  payable,  was  the  same  within 
.  which  the  negro  was  to  be  returned,  might  afford  the  pre- 

(a)  Thus  where  A.  agreed  to  deliver  to  B.  by  the  first  of  May,  from  700  to 
1000  barrels  of  meali  for  which  B.  a^eed  to  pay  on  delivery,  at  the  rate  of 
six  dollars  per  barrel,  and  A.  delivered  700  barrels,  and  also  before  the  day 
ftendered  to  B.  300  barrels  more  to  make  up  the  1,000  barrels,  which  B.  re- 
fused ;  it  was  held  that  B.  was  bound  to  receive  and  pay  for  the  whole  1,000 
barrels :  the  delivery  of  aoy  quantity  between  700  and  1,000  barrels,  being  at 
the  option  of  A.  only,  and  for  his  benefit  (DUhorough  et  al.  v.  Neiis9u 
£t  al  3  Johns.  Cas.  81.) 
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sumption  that  the  plaintiff  had  thereby  made  his  election, 
and  determined  the  contract.  But  in  answer  to  this,  it  is  ex^ 
press! 7  stated,  that  the  testator  agreed  that  the  money  should 
be  refunded  on  the  return  of  the  negro.  The  agreement  ta 
refund  controls  the  presumption,  and  shows  that  a  payment 
was  contemplated  as  optional  in  the  plaintiff,  before  the  expi- 
ration of  the  five  months,  which  must,  of  course,  have  b€«n 
intended,  to  be  without  prejudice  to  his  right  of  returning* 
the  negro. 

It  has  been  objected,  that  as  the  plaintiff  could  not,  on  the 
ground  now  taken,  have  made  a  defence  to  an  action  on  the 
bill,  he  cannot  be  permitted,  in  another  action,  to  recover 
back  the  consideration  money  for  which  it  was  given.  The 
principle  of  this  objection,  if  applicable  to  the  case,  is  founded 
on  the  idea  that  the  present  action  is  brought  to  recover  back 
the  precise  and  identical  sum  for  which  the  bill  was  given. 
This  1  apprehend  to  be  altogether  a  mistake.  The  object  of 
this  action  is  to  obtain  damages  for  the  non-performance  of 
the  agreement  on  which  it  is  founded  ;  and  those  damages 
may  vary,  according  to  the  circumstances  of  the  case.  They 
may  be  more  or  less  than  the  amount  of  the  bill,  arid  are  not 
controlled  or  regulated  by  it.  It  is  not,  therefore,  the  case  of 
a  party  seeking  to  recover  back  money  which  he  was  legally 
bound  to  pay,  and  which,  in  a  former  action,*he  could  not 
resist.  The  plaintiff's  right  is  consistent  with  the 
payment  or  recovery  *of  the  bill.  In  their  nature,  [•256] 
they  are  different  demands,  and  may  be  essentially 
different  in  amount. 

I  can,  therefore,  see  no  ground  on  which  this  action  ought 
to  be  denied.  Indeed,  it  appears  to  me  new  and  extraordi- 
nary, that  a  single  act,  (like  the  present  bill,)  done  in  pursu- 
ance of  a  contract,  should  be  set  up  to  destroy  all  the  termf 
of  that  contract.  If  the  title  to  this  negro  had  failed,  or  if 
his  age  or  any  other  circumstances  were  materially  different 
from  what  was  represented  and  warranted  by  the  testator,  as 
well  might  it  be  pretended  that  this  bill  wou|,d  retrospect,  and 
defeat  all  the  previous  agreements  between  the  parties.    I 
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cannot  believe  it  to  possess  this  destructive  quality,  or  ascribe 
to  it  such  important  effects. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff.(a) 

(a)  Where,  by  the  terme  of  a  contract,  it  is  left  ia  the  power  of  one  of  the 
eontracting  partiea  to  reacind  it»  and  he  does  so,  and  money  has  been  recei?ed 
upon  the  contract,  it  may  be  reco?ered  back  by  an  action  of  indebitatus  as- 
tumpHU  It  is  only  when  the  contract  rsmaint  open  that  the  plaintiff  must 
state  the  contract  and  breach  specially.  Thus,  if  A.  sell  a  horse  to  B  ,  and 
agree  that  if  the  latter  dislikes  and  redelivers  the  horse  to  C,  C.  will  repay 
the  money ;  or  otherwise,  he  will,  an  action  for  money  had  and  received 
lies  by  B.  against  A.  (3  Lev.  364.  Com.  Dig.  tit.  Action  of  Assumpsit,  A. 
1.)  Thus,  in  the  case  of  Towert  v.  Barrett,  (1  T.  R.  133,)  which  was  an  ac- 
tion of  indehitatut  atBumpnt  for  money  had  and  received :  and  on  the  trial  it 
appeared  that  the  suit  was  instituted  by  the  plaintiff  to  recover  ten  guineas, 
which  he  bad  paid  to  the  defendant  for  a  one  horse  chaise  and  harness,  on 
eondition  to  be  returned  in  case  the  plaintiff's  wife  should  not  approve  of  it, 
paying  3t.  Bd.  per  diem  for  the  hire  of  it  This  contract  was  made  by  the  de- 
fendant's servant,  but  his  master  did  not  object  to  it  at  the  time.  The  plain- 
tiff's wife  not  approving  of  the  chaise,  it  was  sent  back  at  the  expiration  of 
three  days,  and  left  on  the  defendant's  premises,  without  any  consent  on  his 
part  to  receive  it  The  hire  of  3«.  6d.  per  diem  was  tendered  at  the  same 
time,  which  the  defendant  refused,  as  well  as  to  return  the  money.  It  was 
objected,  that  an  indebitatus  asaumptit  for  money  had  and  received  would 
not  lie ;  but  that  the  action  should  have  been  on  the  special  contract  The 
coart,  however,  determined  that  the  action  for  money  had  and  received  was 
maintainable ;  for  the  condition  was  to  return  the  chaise  if  not  approved  of; 
therefore,  the  moment  it  was  returned,  the  contract  was  at  an  end,  and  the 
defendant  held  the  money  against  cofiscienee,  and  without  consideration. 
Buller,  Just,  said,  "  The  distinction  between  those  cases  where  the  contract 
is  open,  and  where  it  is  not  so,  is  this :  if  the  contract  be  resciuded,  either  as 
in  this  case,  by  the  original  terms  of  the  contract,  where  no  act  remains  to  be 
done  by  the  defendant  himself,  or  by  a  subsequent  assent  of  the  defendant, 
the  plaintiff  is  entitled  to  recover  back  his  whole  money  ;  and  then  an  action 
for  money  had  and  received  will  lie."  (See  Comyn  on  Contracts,  Am.  ed.  of 
1835,  374,  et  seq,    Stevens  v.  Lyfwrd,  7  New  Hamp.  360 ) 
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RvBB  againsi  Cobbett, 

Is  nn  action  of  dobi  on  n  judgmenl  la  tbe  supremo  court  of  FennJiylTiLniai 
tUe  defeudatit  pleaded  nit  dtbti  and  jp^dymen^  It  w^n  hetd,thiiit  the  plaiQ^ 
liff  was  bound  to  produce  and  prove  th©  record  of  the  judgmeott  or  au  ei- 
ciiiiplifica,lion  thereof. 


This  was  an  acUoii  of  debt,  on  a  judgment  of  the  su- 
preme court  of  the  state  of  Pennsylvania.  The  defendant 
pleaded  nil  debet^  and  payment.  The  cause  was  tried  be- 
fore Mr,  Justice  Lewis,  at  the  Mew  York  circtiitj  the  27th 
November,  1800. 

At  the  trial,  the  counsel  for  the  plaintiff  contended^  that 
he  was  not  bound  to  produce  the  record  of  the  judgment  of 
the  court  in  Pennsylvania;  that  the  pleas  of  nil  debet  and 
payment,  admitted  t!ie  record  to  be,  as  it  had  been  declared 
ON  by  the  plainiiflT,  and  it  was  only  necessary  for  him  to 
have  I  he  damages  assessed  by  the  jury.  The  de- 
fendant's counsel  insisted,  that  it  *was  incumbent  on  [•257] 
the  plaintiff,  to  produce  the  record,  or  an  exemplifi- 
cation of  it. 

The  judge  decided,  that  the  pleas  of  nil  debet  and  pay- 
ment admitted  the  record  as  declared  upon ;  and  that  the 
plaintiff  was  not,  therefore,  bound  to  produce  it;  and  the 
jtiryj  under  his  direction,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  for  the  misdirection  of  the  judge, 

Pendleton  and  EiggSj  for  the  defendant. 

jB.  Livingston^  contra. 

Radcliff,  J,  delivered  the  opinion  of  the  courL  The 
question  is,  whether,  under  the  plea  of  nit  debet ^  the  record 
of  the  judgment  in  Pennsylvania,  ought  to  have  been 
proved. 

1.  If  the  plea  of  nil  debet  had  any  effect  or  operation,  1 
think  it  was  incumbent  on  the  plaintiff  to  prove  the  record- 
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It  is  the  general  issue,  which  admits  nothing,  and  is  a  total 
and  general  denial  of  the  plaintiff's  right  of  action.(a) 

2.  The  question  whether  the  plea  was  proper,  arises  on 
the  face  of  the  record,  and,  if  improper,  it  ought  to  have 
been  answered  by  demurrer,  or  not  to  have  been  answered  at 
all,  and  treated  as  a  nullity.  By  taking  issue  upon  it,  the 
plaintiff  has  treated  it  as  a  regular  and  competent  plea. 
Having  done  this,  he  cannot  afterwards  consider  it  as  a  nul- 
lity, and,  on  that  ground,  dispense  with,  proof  which  would 
otherwise  be  required.  It  is  unnecessary  here  to  determine, 
whether  nil  debet,  or  nul  tiel  record,  is  the  proper  plea  to  an 

action  of  debt  on  a  judgment  given  in  another 
[*258]    8tate.(6)    This  would  'demand  a  consideration  of 

the  constitution  of  the  United  States,  and  the  act  of 
congress  (4th  article  of  the  constitution,  and  act  of  the  26th 
May,  1790,  Laws  of  the  United  States,  (vol.  1,  p.  115,)  relating 
to  the  mode  of  proof,  and  the  effect  of  such  judgment,  which 
present  a  question  of  considerable  moment.  We  think  it  suf- 
ficient, to  decide  the  present  case,  that  the  plaintiff  has  ad- 
mitted the  propriety  of  the  pica  of  nil  debet,  by  joining  issue 


(a)  Mr.  Starkie  observes,  (2  Stark.  Ev.  Am.  e^.  1830,  p.  463,)  «  Under  the 
plea  of  nil  debet,  the  plaintiff  must  prove  all  the  material  allenfations  in  bis 
declaration,  although  the  plea  be  an  improper  one,  to  which  he  might  have 
demorred."  A  familiar  illustration  of  this  principle  may  be  found  in  an  ac- 
tion by  the  sheriff,  or  his  assignee,  on  a  bail  bond,  where  the  plaintiff  has  inad- 
vertently joined  issue  upon  the  plea  of  fii7  debet,  instead  of  having  demurred. 
•Although,  under  non  est  factum,  the  plaintiff  would  only  be  held  to  prove  the 
execution  in  the  ordinary  way,  yet  under  the  former  plea  he  mutt  show 
the  issuing  of  the  writ,  the  arrest,  the  execution  of  the  bond,  and  the  assign- 
ment, if  the  action  be  brought  by  the  assignee,  (^$ee  2  Stark.  Ev.  139,  140. 
2  Phillip's  £v.  ed.  1843,  p.  166,  168  Rawlint  v.  Danvere,  2  Ksp.  N. 
P.C.) 

(6)  [Old  Note.]  In  the  case  of  Poet  and  La  Rue  v.  Neafie,  which  was  an 
action  of  debt  on  a  decree  of  the  court  of  chancery  in  New  Jersey,  the  de- 
fendant pleaded  nul  tiel  record ;  and  the  court  ^in  January  term,  1803,)  de- 
cided that  the  plea  was  improper,  and  ordered  a  repleader  (MS.)  (See  1 
Catnea,  460,  482.  3  Caines,  22,  36.  1  Dal.  188.  2  Dal.  302.  Kir.  Rep. 
.119.    1  Wms.  Mass.  Rep.  401.    3  Term  Rep.  733.) 
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upon  it,(a)and  that  the  question  on  its  merits  cannot  thus  be 
regularly  decided. 

New  trial  granted.(6) 

(a)  [0!d  Note.]  See  Meyer  y.  M'Clean,  2  Johns.  Rep.  183. 

(6)  In  Jft7/ff  v.  Duryee,  (7  Crancbi  483,)  the  question  distinctly  arose  whe-^ 
tber  nil  debet  is  a  good  plea  to  an  action  of  debt  brought  in  the  courts  of  the 
District  of  Columbia,  upon  a  record  of  ihe  supreme  court  of  the  state  of  New 
York  ;  and  Mr.  Justice  Story  observed — *'  The  decision  of  this  question  de- 
pends altogether  upon  the  construction  of  the  constitution  and  laws  of  the 
United  States.  By  the  constitution  it  is  declared  that  '  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  state  ;  and  the  congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records  and  proceedings  shall  be  proved  and 
the  effect  thereof.'  By  the  act  of  26th  May,  1790,  ch.  11,  Congress  provided 
for  the  mode  of  authenticating  the  records  and  judicial  proceedings  of  the 
ttate  courts,  and  then  further  declared  that  '  the  records  and  judicial  proceed- 
ings, authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  stale  from  whence  the  said  records  are  or  shall  be  taken.' 
It  is  argued  that  this  act  provides  only  for  the  admission  of  such  records  a$ 
evidence,  but  does  not  declare  ihe  effect  of  such  evidence  when  admitted. 
This  argument  cannot  be  supported.  The  act  declares  that  the  record  duly 
authenticated  shall  have  such  faith  and  credit  as  it  has  in  the  state  conrt 
from  whence  it  is  taken.  If  in  such  court  it  has  the  faith  and  credit  of  evi- 
dence of  the  highest  nature,  vis-  record  evidence,  it  must  have  the  same  faith 
and  credit  in  every  other  court.  Congress  have  therefore  declared  the  effect 
of  the  record  by  declaring  what  faith  and  credit  shall  be  given  to  it  It  re- 
mains only  then  to  inquire  in  every  ease  what  is  the  efiect  of  a  judgment  in 
the  state  where  it  is  rendered.  In  the  present  case  the  defendant  had  full 
notice  of  the  suit,  for  he  was  arrested  and  gave  hail,  and  it  is  beyond  all  doubt 
that  the  judgment  of  the  supreme  court  of  New  York  was  oonclnsive  upon 
(he  parties  in  that  state.  It  must,  therefore,  be  conclusive  here  also.  But  it 
is  said  that,  admitting  that  the  judgment  is  conclusive,  still  nil  debet  was  a 
good  plea ;  and  nul  tiel  record  could  not  be  pleaded,  because  the  record  was 
of  another  state  and  could  not  be  inspected  or  transmitted  by  certiorari. 
Whatever  inay  be  the  validity  of  the  plea  of  nil  debet  after  verdict,  it  can- 
iMt  be  sustained  in  this  case.  The  pleadings  in  an  action  are  governed  by  the 
dignity  of  the  instrument  on  which  it  is  founded.  If  it  be  a  record,  condn- 
slve  between  the  parties,  it  cannot  be  denied  but  by  the  plea  of  nul  tiel  re^ 
cord  ;  and  when  Congress  gave  the  effect  of  a  record  to  the  judgment,  it  gave 
an  the  collateral  consequences.  There  is  no  difficulty  in  the  proof.  It  may 
be  proved  in  the  manner  prescribed  by  the  act,  and  such  proof  is  of  as  high  a 
nature  as  an  inspection,  by  the  conrt,  of  its  own  record,  H>r  as  an  ezemplifioa* 
lion  would  be  in  any  other  court  of  the  same  state.  Had  this  judgment  been 
sued  in  any  other  court  of  New  York,  there  is  no  doubt  that  iit7  debet  would 
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have  been  an  inadmiaeible  plea.  Yet  the  same  objection  might  be  urged  that 
the  record  could  not  be  inspected.  The  law,  however,  is  undoubted  that  an 
exemplification  would  in  such  case  be  decisive.  The  original  need  not  be 
produced.  Another  objection  is  that  the  act  cannot  have  the  effisct  contended 
for,  because  it  does  not  enable  the  courts  of  another  state  lo  issue  exeentioiM 
directly  on  the  original  judgment.  This  objection,  if  it  were  valid,  would 
equally  apply  to  every  other  court  of  the  same  state  where  the  judgment  was 
rendered.  But  it  has  no  foundation.  The  right  of  a  court  to  issue  execution 
depends  upon  its  own  powers  and  organization.  Its  judgments  may  be  com- 
plete  and  perfect,  and  have  full  efiect«  independent  of  the  right  to  issue  exe- 
cution. Were  the  eoostruction  contended  for  by  the  plaintiff*  in  error  to  pee* 
vail,  that  judgments  of  the  stale  courts  ought  to  be  considered  prima  fade 
evidence  only,  this  clause  in  (he  constitution  would  be  utterly  unimportant  and 
illusory.  The  common  law  would  give  such  judgments  precisely  the  same 
effect.  It  is  manifest,  however,  that  the  constitution  contemplated  a  power  lA 
Congress  to  give  a  conclusive  effect  to  such  judgments.  And  we  can  per* 
ceive  no  rational  interpretation  of  the  act  of  Congress,  unless  it  declares  a 
judgment  conclusive  when  a  court  of  the  particular  state  where  it  is  rendered 
would  pronounce  the  same  decision." 

This  decision  was  followed  in  the  case  of  Hampton  v.  MeConnell,  3  Wheat- 
on,  234.  (See  also  Mayheto  v.  Thatcher,  6  Wheaton,  129.  Shumway  r, 
Stillman,  4  Cowen,  292.  Killbum  t.  Woodworlh,  5  Johnson,  37.  Borden 
T.  Fiteh,  15  id.  121.  Andrew  v.  Montgomery^  19  id.  162.  Pawling  v.  Bud^o 
Bx*rB,  13  id.  192.  Bateo  v.  Delavan,  5  Paige,  305.  Wheeler  v.  Raynumd,B 
Cowen,  311.  Mervin  v.  Kiimbel,  23  Wendell,  293.  Bradshaw  v.  Heath,  13 
Wendell,  407.  Starhuek  v.  Murray,  5  id.  148.  Shumway  v.  Stillman,  6  id. 
447.  Thomas  v.  Robineon,  3  id.  257.  WiUon  v.  Nilet,  2  Hall,  358.  Harrod 
T.  Baretto,  1  id.  155.  Armotrong  ▼.  Careon'o  ExWe,  2  Dallas,  302.  Phelpa 
T.  Hother,  1  id.  261.  Hoxie  v.  Wright,  2  Vermont,  263.  St.  Alhana  v.  BiuA, 
4  Vermont,  58.  Thurher  v.  Blackhourne,  1  New  Hamp.  242.  Aldrich  t. 
Kinney,  4  Conu.  380.  Bieeell  v.  Brigge,  9  Mass.  462.  Hall  v.  William*,  6 
Fiok.  232.  Curtiso  t.  Oibba,  I  Pennington,  399.  harming  v.  Shute,  9 
Southard*  778.  Goodrich  ▼.  Jenkino,  6  Ohio,  44.  Silverlake  Bank  v.  Hard^ 
ing.  5  Ohio,  57&  Wernwag  v.  Pawling,  5  Gill  &  Johnson,  500.  MiUer  v. 
Miller,  I  Bailey,  242.  Cunningham  v.  Buckingham,  1  Ohio,  264.  Spencer  T. 
Brockway,  id.  124.  Eartkman  v.  Joneo,  2  Yerger,  184.  Chippo  v.  Ysucsy, 
Breese,  2.  Clarke  v.  Day,  2  Leigh,  172.  3  Kent's  Comm.  261.  Holt  t. 
Alloway,  2  Blackf.  108.  Evane  v.  7*atem,  9  Serg.  &  Rawle,  252.  Field  v. 
Oibbe,  Peters'  C.  C.  155.  Oreene  v.  Oarmientio,  id.  74.  Bartlett  v.  Knightt 
I  Mass.  401.    NobU  v.  Good,  id.  410.    Keeley  v.  Root,  11  Pick.  389.) 

The  judgment  of  Mr.  Justice  Story,  in  Mille  v.  Duryee,  however,  is  to  ba 
taken  with  the  qualification  that  the  defendant  must  have  bad  due  notice  to 
appear,  or  must  have  actually  appeared  to  the  suit,  or  the  judgment  of  ano- 
ther state  will  not  be  deemed  of  any  validity.  (See  1  Kent  Comm.  261,  n. 
(h  )  See  also  per  Marcy,  J .  in  Starbuck  v.  Murray,  5  Wend.  156.)  That  the 
jurisdiction  of  the  court  of  another  state  may  be  inquired  into,  see  Thurber  ▼• 
Blackbourne,  New  Hamp.  246.    See  Whittier  y.  Wendell,  7  id.  257.    Week* 
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T.  Ftarmm,  5  id.  3S4.  Benton  y.  Btrgot^  10  8erg.  &l  Rawle,  240.  AUriek 
V.  Keimey,  4  Conn.  280.  CurfM  t.  GiA6«,  Penn.  R.  405.  Bopert  t.  CoU* 
man,  Hmrdin,  413.  Killhum  t.  Woodtoorth,  5  Johns.  R.  37.  BUnU  v. 
Briggt,  9  Man.  R.  462.  Mayhno  T.  TAafcAer,  6  Wheatoni  129)  '<  It  it 
sot,**  aayi  Chaocallor  Kent,  **  to  be  nndentood  that  nnl  tUl  record  it  In  all 
eaaat  the  necewary  plea,  bnt  any  tpeeiaf  plea  may  be  pleaded  which  would 
be  good  to  avoid  the  judgment  in  the  utate  where  it  wat  prononnced."  (1 
Coram.  261.    Shumway  v.  Slillman,  4  Cowen,  292.) 

It  was  held  in  Thurber  r.  Blaekbovme,  (cited  Mupra,)  that  nil  debet  wat  a 
good  plea  to  debt  on  a  judgment  of  another  ttate  when  it  did  not  appear,  by 
the  record,  that  the  defendant  had  notice  of  the  salt,  the  judgment  being  a 
mere  nullity,  and  not  affording  prima  facie  evidence  of  a  debt.  Nil  debet 
la  alio  a  good  plea  to  an  action  of  debt  upon  a  judgment  of  a  jaatice  ren* 
dered  in  another  atate.  (Robinean  ▼.  Preecott,  4  New  Hamp.  450.  Warren 
r.  Fiagg,  2  Piekering,  448.  See  Tkamae  r.  Robineon,  3  Wendell,  2^.)  In 
MM  ▼.  Barette,  { 1  Hall,  155,)  it  waa  held  that  a  tpMsial  plea  in  bar  of  a  init 
on  a  judgment  in  another  state  to  be  valid,  matt  deny,  by  poaitive  dooumenta, 
every  fact  which  would  go  to  show  that  the  court  in  another  state  bad  juris* 
diction  of  the  persou  or  of  the  subject  mattert 


Wardbll  against  Eden. 

Where  the  plaintiff,  after  he  had  assigned  a  judgment  to  a  third  person,  and 
given  notice  to  the  defendant  of  such  aasignmentf  entered  up  aatisfaetion 
on  the  record  ;  it  was  held,  that  the  entry  of  the  satisfaction  was  frauda* 
lent  and  void,  and  it  was  ordered  to  be  vacated.(a) 

The  proper  way  to  try  the  truth  of  the  allegation  of  usury,  in  regard  to  a 


(a)  See  note  (a)  to  Andrewe  v.  Backer,  eupra,  rol  1,  p.  411.  The  i 
meat  of  a  judgment  divests  the  assignor  of  his  ownership  and  control  over  it. 
{Hayden  v.  Walker,  5  Alabama,  86.  Harrieon  v.  Marehall,  6  Porter,  65. 
OaU  V.  Beneon,  3  Alabama,  234.)  The  assignee  may  therefore  bring  a  suit, 
{Harrieon  v.  Marehall,)  or  sue  out  execution,  (id. ;  Hayden  v.  Walker,)  or  col- 
lect the  money  received  by  an  attorney  on  the  judgment,  (OayU  v.  Beneon,) 
la  the  name  of  the  original  plaintiff,  though  he  cannot  sue  on  the  judgment 
Ia  his  own  name.  (Wileon  v.  McElroy^  2  Smedes  dL  Marsh.  241.)  Payment 
of  a  judgment  to  the  assignor  before  notice,  is,  upon  analogy  to  the  cases  cited 
in  the  note  above  referred  to,  a  satisfaction  of  the  debt ;  but  as  in  the  assign- 
sent  of  other  debt^  the  rule  Is  otherwise  where  notice  has  been  given. 
{LangbUn  v.  Fwrbanke,  8  Mia.  367.    Lampoon  v.  FUtchor,  I  Vennont,  168.) 


SIS8  CASES  IN  THE  SUPREME  COURT. 

Warden  t.  Eden. 

judgmeni,  enterod  upon  a  bond  and  wansnt  of  attoiaeyf  ia  to  rotain  thft 
jndgment,  and  award  a  feigned  imne  to  try  the  fact :  but  where  the  judg- 
ment had  been  assigned  to  a  bona  fide  parchaser,  and  notice  thereof  given 
to  the  defendant,  the  ooort  refused  to  award  an  issnei  considering  a  jndf- 
ment  as  not  within  the  words  of  the^  statute  against  usnry,  and  harag  re^ 
son  to  suspect  a  collusion  between  the  plaintiff  and  the  defendant,  to  defeat 
the  claims  of  the  assignee  of  the  jadgment. 
An  application  for  a  feigned  issue,  is  to  the  sound  discretion  of  the  court ;  and 
it  is  awarded  only  for  the  information  of  the  ooort,  or  where  the  party  is 
otherwise  without  relief;  and  where  the  defendant  alleged  payment  to  tha 
plaintiff  made  by  him,  on  a  jndgment  which  had  been  assigned  to  a  third 
person,  the  court,  on  motion  for  that  pnipose,  refused  to  award  an  isBQa»  to 
try  the  truth  and  validity  of  ihe  payment ;  but  left  the  party  to  his  remedy 
by  audita  quereUt  as  the  time  when  the  defendant  received  notice  of  tha 
assignment  was  coptcatad ;  tbongh  tha  aoort  might,  if  they  had  tboaghl 
proper,  have  stayed  execution  on  the  judgment,  anttl  it  was  revived  by 
odro  facias,  or  by  an  action  of  debt,  whan  the  plaintiff  might  plead  tha 
payments. 

Harison,  in  h^half  of  the  Bank  of  New  York,  assignees 
of  the  judgment  in  this  cause,  at  the  last  term,  mo^ed  that 
the  rale  for  vacating  the  satisfaction  entered  in  this  causey 
which  was  granted  de  bene  esse^  in  October  term,  1800,  (see 
antCj  p.  121,)  should  be  made  absolute,  or  that  an 
[•259]  issue  be  directed  to  try  the  truth  of  'the  facts  on 
which  the  application  was  founded.  The  facts  are 
iufficiently  stated  in  Uie  opinion  of  the  court. 

Hamilton,  also  argued  in  support  of  the  motion. 

J5urr,  SpenceTf  Van  Vechien  and  Wortman^  contra. 

Cur.  ad  vult 

Kent,  J.  now  delivered  the  opinion  of  the  court.  The 
material  facts  in  this  case  are  these.  A  bond,  with  a  war- 
rant of  attorney  to  confess  judgment  for  the  sum  of  50,000 
dollars,  was  executed  by  the  defendant  to  the  plaintiff  on  the 
20th  of  June  last.  Judgment  was  confessed  thereon,  and 
docketed  on  the  8th  July,  with  a  cessat  executio  for  six 
months^  The  judgment  was  assigned  by  the  plaintiff,  for  a 
valuable  eonsideration,  to  Nathaniel  Olcott,  on  the  27th  of 
July,  and  by  him  to  William  Roe,  on  the  1st  of  August 
Considerable  payments  were  made  by  the  defendant  to  the 
plaintiff  in  the  month  of  August    On  the  6th  of  October,  the 
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plaintiff  and  dsfeiidant'Setlledy  and  the  altimato  payment  be- 
ings a  balance  of  1600  dollars  waa  made.  The  judgment  wat 
assigned  by  Roe  to  the  bank  of  New  York  on  the  7th  of  Oc- 
tober. The  bank  gave  notice  thereof  to  the  defendant  on  the 
9tb  of  October.  Satis&ction  was  acknowledged  by  the  plain- 
tiff on  the  10th|  and  entered  of  record  oh  the  11th  October. 
It  is  alleged  on  the  part  of  the  bank  that  the  defendant  had 
notke,  at  the  time,  of  the  assignment  to  Oleott,  but  this  no- 
tice is  denied  on  the  part  of  the  delendant. 

Upon  these  facts,  a  motion  is  made  in  behalf  of  the  bank, 
that  the  vacatur  of  the  satisfaction  which  was  ordered  at  the 
last  October  term,  de  bene  esse^  be  made  absolute ;  a  constes 
motion  is  made  by  the  defendant,  that  the  judgment  be  set 
aside  or  that  an  issue  be  awarded  to  ^try  the  truth  of 
the  allegation,  that  the  bond  *was  usurious,  or,  at  [*260] 
at  least,  to  try  the  validity  of  the  payments  made  by 
the  defendant  to  the  plaintiff,  subsequent  to  the  assignment 
to  Olcott. 

1.  With  respect  to  the  first  motion,  I  am  of  opinion  that 
the  vacatur  of  satisfaction  ought  to  be  made  absoluta  The 
assignee  of  the  judgment  is  to  be  recognized  by  this  court,  as 
^le  owner,  and  all  acts  of  the  plaintiff  subsequent  to  the  as* 
signment,  and  affecting  the  validity  of  the  judgment  were 
fraudulent  He  has  no  more  power  over  the  judgment  than 
a  stronger.  But  until  the  defendant  has  notice  of  the 
fissignment,  all  pajrments  made,  by  him,  and  all  acts  of 
the  plaintiff  in  respect  to  him  are  good.  (See  1  Term 
Rep.  619.  4  I'erm  Rep.  340.  1  Bo&  and  PoU.  447, 
and  Andrews  and  Becker,  see  1  Johns.  Gas.  411,  July  term, 
ISOO.) 

In  this  case,  however,  the  satisfaction  was  acknowledged  . 
and  entered  after  the  defendant  had  notice,  and  that'  act  is, 
therefore,  void  in  respect  to  him,  as  well  as  to  the  purchaser 
of  the  judgment  It  is  proper  that  the  satisfaction  should  be 
done  away  without  any  terms  being  imposed  as  a  conditioq 
of  the  vacatur,  because,  in  judgment  of  law,  it  was  an  act 
done  in  fraud,  and  against  right 
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2.  The  motion  on  the  part  of  the  defendant  is  to  be  con- 
sidered first  in  respect  to  the  allegation  of  usury.  If  that 
charge  is  now  to  be  investigated,  yet  the  judgment  ought  to 
stand,  in  order  to  preserre  the  lien  that  it  has  created  upon 
the  land  ;  and  the  authorities  are  clear  and  decisive,  that4he 
proper  way  to  try  the  question  of  usury  against  a  judgment 
entered  by  confession,  is  to  retain  the  judgment  and  award  a 
feigned  issue.  (Barnes'  Cases,  52, 277.  Cowp.  737.  1  Bos. 
and  Pull.  270.)  But  I  think  the  court  ought  not  to  aid  the 
plea  of  usury,  under  the  special  circumstances  of  this  case. 
A  bona  fide  purchaser  is  here  the  owner  of  the  judgment| 
and  although  a  bond  or  note,  if  usurious,  may  be  void  in 

the  hands  of  a  bona  fide  purchaser,  because  the  sta- 
[*261]    tute  *makes  the  instrument  itself  void  ;  yet  the  case 

is  varied  in  respect  to  a  judgment  which  is  not  with* 
in  the  words  of  the  act. 

There  are  also  reasons  in  this  case  to  suspect  that  this 
charge  of  usury  is  an  afterthought,  and  that  there  is  a  collu^ 
ston  between  the  plaintiff  and  defendant,  to  defeat  the  claims 
of  the  bank.  The  parties  carried  on  negotiations,  and  effec* 
ted  payments,  from  time  to  time,  between  the  first  assign- 
ment of  the  judgment  and  the  6th  of  October,  the  one  know- 
ing that  the  judgment  was  transferred,  and  therefore  acting 
fraudulently,  and  the  other  acting  under  circumstances  that 
ought  to  have  put  him  upon  inquiry ;  and  finally,  after  di- 
rect notice  to  the  defendant,  they  concur  in  having  satisfao- 
lion  entered  to  consummate  their  transactions,  and  after  fail- 
ing in  their  efforts  at  the  last  October  term  to  render  the  sa- 
tisfaction valid,  they  now  ijnite  in  setting  up  this  new  impe- 
diment to  the  claims  of  the  assignee.  Under  these  circum- 
stances, I  think  the  court  ought  not  to  interfere  and  help  the 
defence. 

3.  The  next  object  of  the  application,  on  the  part  of  the 
defendants,  is  for  an  issue  to  try  the  truth  and  validity  of  the 
payments  made  by  the  defendant;  and  this  will  depend 
upon  the  time  at  which  the  defendant  is  to  be  considered  as 
having  notice  of  the  assignment  of  the  judgment. 

The  application  for  a  feigned  issue  is  an  application  to  the 
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sound  discretioQ  of  the  court.  These  issues  appear,  from  the 
cases  which  I  have  examioed,  (1  Wiis.  331 ;  Sayer,  253 ; 
Barnes,  130 ;  Cowp.  727,)  to  have  been  granted  only  for  the 
information  of  the  court,  or  where  the  party  was  otherwise 
without  relief.  In  the  present  case  the  party  has  a  compe- 
tent remedy  as  a  matter  of  right  This  is  by  the  writ  of 
audita  querela,  which  lies  where  some  matter  of  discharge 
has  arisen  for  the  defendant  subsequent  to  the  judgment.  It 
is  true,  that  in  many  cases  where  the  defendent  might 
be  entitled  to  his  *writ  of  audita. querela^  the  court  [*262] 
will  relieve,  in  a  summary  way,  upon  motion.  But 
as  Lord  Holt  observed,  (1  Lord  Raym.  439,  446 ;  1  Salk. 
264,)  if  the  ground  of  the  application  be  a  release,  or  other 
matter  of  fact,  it  is  reasonable  to  put  the  party  to  his  audita 
querela^  because  the  plaintiff  may  deny  it ;  and  if  he  deny  it 
the  court  will  not  relieve  upon  motion.  In  the  present  case, 
the  period  of  the  notice,  and,  consequently,  the  validity,  as 
well  as  truth  of  the  payments,  is  contested  between  the  par* 
ties,  and  it  is  proper  that  these  questions  should  be  left  to  the 
ordinary  mode  established  for  the  trial  of  facts.(6} 

(&)  An  aadita  qoerela  is  a  writ  to  be  delivered  against  an  oDJiist  jnd^fment 
or  execntioD,  by  setting^  UMm  aside  for  some  injustice  of  the  party  that  oIh 
tained  them»  wbieh  oonid  not  be  pleaded  in  bar  to  the  action  ;  for  if  it  eonUI 
be  pleaded,  it  was  the  party's  own  fault ;  and»  tberefore,  be  should  not  be 
relieved,  that  proceedings  may  not  be  endless.  (Bac.  Abr.  tit.  Audita  Qnere* 
la.  Com.  Dig.  Audita  Querela,  A.  3.  Blaoks.  Comm.  405.  2  Saunders'  R 
148,  a,  n.  (1)  to  Turner  v.  DovUb.) 

The  proceeding  by  aodiU  querela  Is  a  regular  suit,  with  ils  usual  incidents, 
issues  of  law  and  fact,  trial,  judgment  and  error ;  (Brooke  v.  lAuif,  17  JohnsL 
484, 486 ;)  and  it  is  said  to  be  in  the  nature  of  a  bill  in  equiiy.  (3  BL  Com.  406. 
3Sannd.l48.tf(sttp.  I^we/oyv.  We66er,  lOMass.101,  lai.  Littler,  New 
hurypart  Bank,  14  id.  443,  446.)  It  has,  therefore  been  held  a  proper  reroe« 
dy  to  compel  contribution  In  Ihvor  of  one  judgment  debtor  against  othcm 
whose  lands  were  UaUe  equally  with  bis  own.  {WUmm  v.  Watron,  Peien  C. 
C.  96S».  See  also,  per  Gold,  arg.  in  Bank  af  United  StaUe  t.  Jenkme,  18 
Johns.  305,  307.)  Again,  it  has  been  called  a  commission  to  the  judges  to  ex- 
amine the  canse,  (OgneU  ▼.  RonM^  Cro.  Jac.  S9,)  and  the  plaint  sounds  in 
tort.  (SSannd  148,  &.  lAtOey,  Cooks  Lovcjoy  v»  Webber;  Braekett  t. 
Wmohw,  cited  infira.)  This  writ,  behig  a  remedial  process,  *'  Ibr  some  In- 
justice of  the  party,"  does  not  lie  vpon  erroneous  acta  of  the  court ;  {LUiU 
T.  Cook,  1  Aik.  363 ;  Braekett  v.  Winelow,  17  MaM.  R.  159  ;  Looefoy  v.  Web* 
ber,  Hi  ouf, ;  bat  see  Weed  ▼.  Nutting,  Brayt.  98 ;)  for  these  are  either  con* 


S63*  CASES  IN  THB  8U»ftllE  COUST. 

Wwdell  ▼.  EdM. 

It  is  ID  the  power  of  the  court  to  stay  execation  upon  tbe 
judgment,  until  the  same  be  leTived  by  scire  facias^  or  by 

clnaive  or  lom^  proceeding  in  the  natare  of  an  appeal  will  lie.  Tn  either  caee, 
no  temedf  by  aadiU  querela  exiaU;  iWeek§r,  Lawrence,  1  Verm.  433 ;) 
•ven  thoQgb  the  writ  of  error  have  been  taken  away  by  aUtate.  (Dodge  t. 
HmhbeU,  i  Verm.  491.  See  Tn/lic  ▼.  Burlimgion,  Brayt.  27.)  In  Weed  t. 
Nutting,  (Brayt  28,)  thia  writ  was  allowed  and  judgment  and  eiecotion  aet 
aaide  when  more  coata  were  allowed  by  a  Justice  of  the  peace  than  were  war- 
ranted by  aUtnte.  In  Edmandeon  ▼.  King,  (1  Overt  425,)  it  waa  held, 
that  where  gienter  mtefeat  than  the  law  allown  had  been  Indnded  In  a  jodg« 
ment,  this  writ  would  not  be  granted  if  the  creditor  woohl  releaae  the  exoeam 
Nor  will  it  lie  for  matters  that  <' could  be  pleaded."  ;  {Tkateher  ▼.  Oammot^ 
12  Mass.  270 ;  Flint  v  Sheldon,  13  Mass.  453  ;  Barrett  y  Vaughan,  6  Verm. 
243 ;)  but  is  limited  to  those  which  could  not,  either  for  want  of  notice,  or  be- 
oanae  of  the  fraud  or  collusion  of  the  other  party.  iJokneon  t.  Harvey,  4  Maaa. 
485.  Smoek  v.  Dade,  5  Rand.  €39.  See  also  Wardell  ▼.  Eden,  eupra,  p. 
258.)  In  Young  ▼.  Collet,  it  was  aaid  that  thia  remedy  did  not  lie  where 
there  waa  any  other  remedy  at  law  either  by  plea  or  otherwise.  (See  T. 
Haym.  89.  2  Saund.  148,  b )  This  writ  is  a  proper  remedy  where  the  debt 
haa  been  paid  either  behn  or  after  judgment,  if  the  creditor  obtaina  and  per- 
ilito  in  enforcing  judgment  in  fraud  upon  the  debtor*  Thus  where  a  pataoa 
waa  sued,  and  before  the  return  of  tlie  writ  paid  the  debt,  which  the  plaintiff 
received  in  dischaige  of  the  action,  yet  afterwards  fraudulently  entered  the 
action  and  obtained  judgment,  and  eanaed  hhi  execation  to  be  levied  on  the 
debtor'a  property,  it  was  held  tiMi  the  debtor  was  eatitlad  to  an  audita  qn«ra« 
la.  {Levejoy  v.  Wekker,  10  Mass.  101.)  So  if  one  be  taken  In  exaooticn  af- 
tnff  the  judgment  haa  been  aatisfied,  audita  querela  is  a  proper  remedy ; 
though  trespass  would  lie  against  the  creditor :  so,  if  after  commitment  he  pay 
the  judgment,  and  atill  be  detained  by  order  of  the  creditor ;  thoagh  he  might 
be  relieved  by  habeas  corpus.  {Brmekett  v.  Wmetow,  17  Macs.  158.)  So  if  one 
of  two  jttdgnaent  debton  pcy  the  asm  due,  and  the  esccntioii  ia  ralnnied  on- 
antisfiad  with  the  aaseni  of  the  creditar,  and  an  aiiaa  taken  out,  on  which  the 
other  debtor  ia  committed,  for  tlie  purpoae  of  compelling  him  to  contribute  hitf 
abare  of  the  debt,  for  the  relief  of  him  who  made  the  payment,  audita  quere- 
la is  the  proper  remedy.    (Id.    a  P.  Lnddtngfaii  v.  Peek,  9  Conn.  70a) 

Where  two  auito  are  btonght  at  the  aame  time,  for  tlie  aame  cauae  ef  ao- 
tion,  and  proceed,  pori  pomu,  to  jodgmeat  and  execation,  a  aatiafactiott  of 
either  judgment  may  be  ahown  upon  audita  quersla,'in  diaeharge  of  the  other. 
(Baioae  v.  Joy,  9  Johna.  221.)  And  a  party  appellant,  against  whom  an  af- 
firmance of  the  judgment  haa  been  obtained  by  the  appellee,  witfaovt  netlaat 
and  in  Tiolation  of  an  agreement  ta  arUtrato  the  matter,  and  net  carry  op 
the  appeal,  will  be  relieved  on  andita  qoerala,  thoagh  he  da  not  aver  in  hie 
oenplaint  that  ha  had  a  good  defence  to  the  original  action.  {Eddy  v.  Cook^ 
rom,  1  Aik.  359.)  And  if  an  execution  be  cued  oat  on  a  judgment  upon  in 
awards  contrary  to  the  BMuiifeat  intent  of  the  referaea,  a  remedy  may  be  had 
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an  action  of  debt,  when  the  defendant  would  have  an  oppor- 
tunity of  pleading  the  payments.    But  I  see  no  sufficient 

in  this  fonn.  (SkiUing§  v.  Coolidge,  14  Man.  48.)  So  where  a  jadgrment 
creditor  eaased  his  execntion  to  be  levied  on  a  tract  of  the  debtor's  land,  in 
part  satisfaction  of  the  execntion ;  but  the  tract  deteribed  in  the  sheriff's  re- 
turn was  not  shown  to  the  appraisers,  nor  appraised  by  them,  but  a  different 
tract,  containing  the  same  quantity,  but  of  less  value  than  that  described  in 
the  sheriff's  return.  Held,  that  the  debtor  was  entitled  to  relief  by  aodita 
qnerela ;  and  the  levy  of  the  execution  was  set  aside.  {Hurlhut  r«  Mayo,  1 
Chip.  387.) 

A  party  who  obtains  a  discharge  under  the  insolvent  act,  after  the  jodg* 
ment,  may  be  relieved  by  this  writ.  {Baker  v.  Judges  of  UUUr,  4  Johns. 
191.  Petit  V.  Seaman,  3  Root,  178.)  So  where  a  judgment  of  a  justice  of 
the  peace  had  been  obtained  without  notice,  the  defendant  being  out  of  the 
state  at  the  time  of  commencing  the  suit,  and  where  the  plaintiff  did  not  oom« 
ply  with  the  requisitions  of  the  joetices'  act.  (Marvin  v.  Wilkins,  I  Aik. 
107.)  And  if  the  sheriff  recovers  a  judgment  against  a  surety,  for  an  escape 
of  a  debtor,  and  the  creditor  is  barred  by  the  statute  of  limitations  of  his  reme- 
dy against  the  sheriff,  the  surety  may  be  relieved  from  the  execution  by  an 
audita  querela.  (Hall  v.  Fiteh,  1  Root,  151.)  It  is  said  that  where  a  debtor 
in  Maasachttsetts,  is  committed  in  execntion,  after  the  plaintiff's  death,  this  is 
the  suit  most  proper  to  bring  the  question  of  the  legality  of  such  commitment 
to  a^decision.  {JDommonvDealth  v.  Whitney,  10  Pick.  439.  See  also  the  Unit- 
ed States  Digest,  tit.  Audita  Querela,  where  the  American  decisions  will  be 
found  folly  collected.) 

The  proceeding  by  audita  querela  is  said  to  have  commenced  about  the 
tenth  year  of  Edward  III. ;  {Young  v.  Collet,  Sir  T.  Raym.  89  ;  3  Sannd* 
148,  h. ;)  but  it  afterwards  gave  place,  in  many  instances,  to  the  remedy  by 
motion,  which  is  "  more  summary,  easy  and  less  expensive."  In  Sutton  v. 
Bi§hop,  (4  Burr.  9283,  2266,)  the  court  speak  of  audita  qnerela  as  an  old  le- 
gal remedy,  long  disused  and  expensive ;  and,  indeed,  the  instances  of  it  in 
modern  times  are  comparatively  rare.  It  is  stated  as  a  general  rule  that 
where  a  writ  of  audita  querela  cleariy  affi>rds  relief  to  the  defendant,  the  court 
will  relieve  him  on  motion,  without  putting  him  to  the  audita  querela.  (Oile0 
V.  Nathan,  5  Taunt.  558.  1  Marsh.  226.  I.ts/er  v.  MvndeU,  1  B.  db  P.  427.) 
But  where  the  relief  is  questionable,  the  court  will  not  dispose  of  the  case  on 
motion,  hot  leave  the  defendant  so  to  proceed  that  the  plaintiff  may  demnr  or 
bring  error.  (Id.)  And  therefore  the  court  refused  to  dispose  of  a  writ  of 
audita  querela  by  a  motion  in  arrest  of  judgment,  where  the  parties  seriously 
argned  the  question.  (Id.)  But  where  a  defendant  obtained  his  discharge 
too  late  to  plead  it,  the  court  relieved  him  on  motion.  {Palmer  v.  Hutehine, 
I  Cowen's  Rep.  42.  And  where  the  defendant  alleged  payment  to  the 
plaintiff,  made  by  him,  on  a  judgment  which  had  been  assigned  to  a  third 
person,  the  court,  on  motion  for  that  purpose,  refused  to  award  an  issue,  to 
try  the  truth  and  validity  of  the  payment ;  but  left  the  party  to  his  remedy 
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reason  why  the  court  should  ac^  at  all  iu  this  case  more  than 
in  any  other,  so  long  as  the  party  has  the  power  to  act  for 

by  audita  qvtrelat  u  the  time  when  the  defendant  received  notice  of  the 
aasignment  was  contested;  tbongh  the  court  might,  if  they  had  thought 
proper,  have  stayed  execation  on  the  judgment,  until  it  was  reyived  by 
§cire  faciat,  or  by  an  action  of  debt,  when  the  plaintiff  might  plead  the 
payments.    {Wardell  ▼.  Eden,  infra,  p.  258.) 

The  court  will  relieve  on  motion,  instead  of  putting  a  party  to  his  audita 
querela,  where  the  ease  is  clear,  but  not  otherwiM  ;  and,  therefore,  where  a 
plaintiff,  after  he  recovered  damages  in  an  action  of  slander,  for  words  imput- 
ing felony,  was  convicted  and  attainted  for  felony,  and  the  defendant  in  the 
action  was  a  witness  against  him,  the  court  refused  to  interfere,  by  staying  all 
further  proceedings  in  the  action,  though  the  crown  declined  to  interfere. 
iSymons  v.  Blake,  4  Dowl.  P.  C.  263.  2  C,  M.  &  R.  416.  1  Gale,  182.) 
So  where  if  bail,  being  fixed  with  the  debt,  and  having  paid  it,  sue  the  princi- 
pal and  obtain  judgment,  after  a  commission  of  bankruptcy  has  issued  against 
him,  but  before  he  has  obtained  his  certificate ;  and  after  he  obtained  it,  the 
bail  in  the  second  action  applied  to  be  exonerated,  on  the  ground  that  the 
plaintifis,  the  bail  in  the  original  action,  might  prove  their  debt  under  the 
commission,  by  virtue  of  stat.  49  Geo.  III.  c.  121,  s.  8  ;  the  court  refused  to 
interfere  summarily,  but  left  the  bail  to  their  writ  of  audita  querela.  {Hewe§ 
V.  Mott,  and  Dolby  v.  Same,  2  Marsh.  37.  6  Taunt.  329.  Rose,  455.)  And 
the  defendants  being  bankrupt  were  sued,  and  suffisred  judgment  by  default 
in  Trinity  Term,  and  final  judgment  was  entered  up  and  execution  issued 
thereon  in  Michaelmas  Term  following ;  on  the  13th  November,  in  that  term, 
the  defendants  obtained  their  certificate,  and  on  the  same  day  the  sheriff's 
officer  levied,  and  he,  notwithstanding  a  notice  that  the  defendants*  certifi- 
cate had  been  allowed,  being  about  to  sell  the  goods  seized,  the  defendants 
paid  the  amount  of  the  debt  and  costs  into  court  under  a  judge's  order,  to 
abide  the  event  of  a  motion.  On  application  by  the  defendants  to  have  the 
money  paid  out  to  them,  the  court  refused  to  interfere  ;  but  left  the  parties  to 
their  audita  querela,  although  it  was  insisted  that  by  the  6  Geo.  IV.  c.  16,  s. 
126,  the  goods  as  well  as  the  persona  of  bankrupts  were  protected.  (Hanmm 
V.  BUkeUy,  1  M.  &  P.  261.    4  Ring.  493.) 

The  writ  of  audita  querela  must  be  allowed  on  motion,  m  open  eonrt  It 
is  not,  however,  of  itself,  a  stay  of  execution,  but  may  become  so,  by  the  or- 
der of  the  court ;  (2  Johns.  Gas.  227  ;)  for  which  purpose  the  court  will  look 
into  the  grounds  on  which  it  is  issued,  and  if  they  be  such,  as  would  net  proba- 
bly entitle  the  defendant  to  the  relief  he  seeks,  although  they  will  not  lefnsa 
the  audita  querela,  they  will  not  permit  it  to  operate  as  a  «ii/»erse4eas  to,  or 
stay  the  proceedings  on  the  execution,  during  its  pendency.  (18  Johns.  5« 
S  Dunl.  870,  871.  Grab.  Prac.  2d  ed.  451.  See  also  1  Petendorff's  Abr. 
730,  737.  Bao.  Abr.  tit  Audita  Querela,  and  the  American  cases  collected 
by  Mr.  BouviU.  Com.  Dig.  same  tit  United  States  Dig.  aame  tit  Serjeant 
WUliams'  note  to  Twm^r  v.  Pavtss,  148,  a-148,  h.) 
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himself,  and  the  law  has  furnished  him  with  adequate  means 
of  relief. 

We  are,  therefore,  of  opinion,  that  the  motion  on  the  part 
of  the  assignees  of  the  judgment  be  granted ;  and  that  the 
motion  on  the  part  of  the  defendant  be  denied. 

Rule  accordingly. 


•Murray  and  another  against  The  United  In-    [*263] 
suRiiNCE  Company. 

A  eaptnre  by  9i  friend,  or  the  carryings  into  port  of  a  neutral,  by  a  belligerent, 
for  adjudication,  as  contradistingnished  from  a  capture  by  an  enemy,  ie 
eqnally  a  ground  of  abandonment  by  the  insured. 
Such  a  capture  is  prima  facie  evidence  of  a  total  lose,  and  the  insured  may 
abandon  immediately  on  receiving  intelligence  of  such  capture ;  and  though 
the  vessel  may  have  been  restored,  at  the  time  of  the  abaodonmenti  yet  if 
the  iuBured  had  no  knowledge  of  the  fact  at  the  time,  it  will  not  alFect  his 
right  to  recover ;  but  a  knowledge  of  the  restoration  may  be  presumed,  from 
the  lapse  of  time  and  distance  between  the  places,  in  reference  to  the  ordi- 
'     nary  course  of  intelligence. 

This  was  an  action  on  a  policy  of  insurance  on  the  cargo 
of  the  brig  Essex.  The  vessel  was  captured  upon  the  voy- 
age insured,  which  was  from  Charleston  to  Surinam,  and 
was  carried  into  Demarara,  by  a  British  frigate,  where  she 
arrived  on  the  Bth  of  June,  and  continued  with  her  cargo, 
in  the  hands  of  the  captors,  until  the  18tli  of  June,  when  the 
brig  and  cargo  were  released  without  having  been  libelled. 

The.  master  of  the  brig  was  consignee  of  the  cargo,  and 
after  the  release  he  continued  at  Demarara,  instead  of  pur- 
suing his  voyage  to  Surinam,  until  the  2d  of  September. 
On  the  3d  of  August  the  plaintiffs,  knowing  of  the  capture 
but  not  of  the  release,  abandoned  to  the  defendants.  The 
property  insured  was  Hamburgh  property.  The  brig  did 
not  belong  to,  but  was  hired  by  the  plaintifis. 

J3.  Livingston  and  Burr,  for  the  plaintiffs. 

Hamilton  and  Troup,  for  the  defendants. 
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Kent,  J.  Two  cases  have  been  decided  in  this  court, 
which  are  applicable  to  the  pres^ent.  The  case  of  Mumford 
V.  Churchy  (see  1  Johns.  Cas.  147, 151,)  and  the  case  of  8lo- 
eum  and  Burling  v.  The  United  Insurance  Company^  in 
October  term,  1799.  Those  cases  determined  these  points. 
1.  That  a  taking  and  carrying  into  port  of  neutral  property 
by  a  belligerent  vessel  authorized  an  abandonment.  2.  That 
although  restoration  was  made  before,  yet  if  not  known 
until  after  the  abandonment,  it  did  not  defeat  the 
[*264]  abandonment,  *as  parties  could  only  act  from  the 
state  of  things  as  known  to  them.  Bat  the  effect  of 
a  capture  made  by  eifriendf  as  contradistinguished  from  one 
made  by  an  enefny^  was  not  raised  as  a  question  in  those 
jcases,  but  it  seemed  to  be  taken  for  granted  that  the  capture, 
in  either  instance,  was  the  same  in  respect  to  the  right  of  the 
insured. 

I  consider  it  as  well  understood  and  settled,  that  a  capture 
by  a  friend  is  one  of  the  perils  insured  against.  The  words 
of  the  policy  are  sufficiently  extensive,  and  parties  must  be 
governed  by  the  usual  and  established  meaning  of  the  words 
unless  some  law  or  usage  be  produced  to  restrain  their  ope-, 
ration.  In  Goss  v.  Withers^  (2  Burr.  696,)  it  was  held  that 
the  insured  might  abandon  in  case  of  an  arrest,  or  an  embar- 
go by  a  prince  not  an  enemy ;  and  in  Saloucd  v.  Johnson^ 
(reported  in  Park,  79,)  the  court  held  the  insurer  responsible 
for  a  capture  by  a  friend.  The  same  construction  is  given 
to  the  policy  by  the  foreign  treatises  and  writers.  (Le  Gui- 
don, c.  7,  s.  1.  Yalin,  tom.  2,  76,  127,  134.)  The  words, 
«  capture  and  detention  of  princes,"  apply  not  only  to  takings 
by  enemies  or  pirates,  but  to  those  made  by  friends  or  allies ; 
in  one  word,  to  all  captures,  just  or  unjust,  made  by  hosti- 
lity, piracy  or  otherwise. 

The  next  point  is,  whether  the  loss  justified  the  abandon- 
ment. 

The  general  rule  is,  that  the  insured  has  a  right  to  aban- 
don immediately  upon  hearing  of  a  detention,  and  his  claim 
to  indemnity  is  not  suspended  by  the  chance  of  a  future  re- 
covery, because,  by  the  abandonment,  that  chance  devolves 
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upon  the  insurer.  This  rule  applies  to  all  cases  of  foreign 
detention,  whether  that  detention  arise  from  necessity  or  in 
consequence  of  an  embargo,  or  for  the  purpose  of  a  judicial 
inquiry.  In  either  case,  the  voyage  is  equally  interrupted, 
and  involved  in  similar  uncertainty.  Carrying  into  port  de- 
notes strong  suspicion ;  it  is  good  ground  to  calcu- 
late on  a  serious  litigation  ;  *and  it  is  prhnafctde  [*265J 
evidence  of  total  loss.  In  such  cases  the  English 
law  does  not  require  a  delay,  in  imitation  of  some  foreign 
rules.  The  activity  of  trade  rather  demands  decision  and 
certainty,  and  that  the  capital  and  business  of  the  merchant 
should  not  be  kept  in  suspense. 

Are  there  any  circumstances  to  exempt  this  case  from  the 
operation  of  the  rule  ?  Here  was  not  any  warranty,  or  re- 
presentation, as  to  the  ownership  of  the  property,  and  in  that 
case  the  risk  of  the  property,  whether  it  be  neutral  or  ene- 
my's property,  is  to  be  borne  by  the  insurer.  This  is  the 
sense  and  understanding  of  the  contract  with  us ;  and  the 
omission  of  a  warranty  or  representation  leads  to  the  conclu- 
sion that  the  property  may  not  be  neutral,  and  the  insurer 
takes  upon  himself  the  risk  of  loss  by  capture,  be  the  pro- 
perty  whose  it  may.  The  practice  we  have  gone  into,  of 
warranting,  or  representing  the  property  to  be  neutral,  can 
have  no  rational  solution  but  upon  this  construction  ;  and  the 
same  construction  prevails  in  the  French  law.  (1  Emerigon, 
460.)  And  although  I  think  the  more  natural  conclusion 
would  have  been,  that  every  person  making  insurance  was 
to  be  presumed,  even  without  any  warranty,  to  be  the  owner 
of  the  property  insured,  unless  it  was  otherwise  disclosed 
and  declared ;  yet  the  prevailing  sense  is  rather  conformable 
to  the  language  of  the  policy.  The  words  are,  that  the  in- 
sured, ^<as  well  in  his  own  name  as  for  and  in  the  name  of 
every  person  to  whom  the  same  doth  appertain,  in  part  or  in 
all,  maketh  assurance ;"  and  it  was  formerly  the  practice  in 
England,  until  prevented  by  statute,  in  the  year  1785,  to 
effect  policies  in  blank,  without  specifying  the  names  of  the 
persons  for  whose  use  the  insiirance  was  made. 
In  the  present  case,  then,  there  could  be  no  good  reason 
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for  delay.  If  the  property  .was  condemned  as  enemy's  pro- 
perty, the  insurer  would  still  have  been  responsible, 
[*266]  *and  there  was  no  reason  arising  from  the  pendency 
of  a  judicial  inquiry,  why  the  abandonment  should 
not  have  been  made,  as  soon  as  intelligence  of  the  capture 
and  carrying  into  port  had  been  received.  I  say  carrying 
into  porty  for  I  consider  that  act  so  decisive  of  an  interrup* 
tion  of  the  voyage,  and  of  uncertainty  as  to  the  result,  that 
the  insured  is  then  authorized  to  abandon.  Whether  the 
insured,  in  cases  of  warranty,  or  representation  of  neutrality, 
would  be  obliged  to  wait  the  event  of  the  capture  and  judi- 
cial inquiry,  before  he  abandons,  I  give  no  opinion,  because 
such  a  case  is  not  before  the  court. 

With  respect  to  the  act  of  the  consignee,  which  was  nO' 
ticed  upon  the  argument,  I  do  not  consider  it  as  making  any 
alteration  in  the  rights  of  the  plaintiff.  It  was  held,  in  the 
case  of  Gardiner  and  others  v.  Smith,  (I  Johns.  Cas.  14,) 
July  term,  1799,  that  after  a  total  loss,  the  consignee  be- 
comes the  agent  of  the  insurer,  and  his  acts  enure  to  the 
benefit  of  the  insurer,  to  whom  he  is  amenable  for  any  mala 
JideSf  in  the  execution  of  his  trust. 

No  question  was  made  upon  the  argument,  as  to  the  time 
of  the  abandonment.  The  notice  of  it  was  given  upwards 
of  six  weeks  after  the  restoration  of  the  vessel,  but  without 
knowledge  of  such  restoration.  It  may  become  a  question 
whether,  after  a  reasonable  time,  the  assured  ought  not  be 
charged  with  the  knowledge  of  the  restoration.  Because  of 
the  difficulty  of  bringing  home  to  the  party,  in  many  in* 
stances,  the  knowledge  of  the  fact,  the  French  ordinance  of 
marine,  article  39,  (2  Yalin,  94,)  has  fixed  a  precise  standard 
to  ascertain  the  circulation  of  intelligence,  by  an  arbitrary 
ratio  between  the  distance  and  the  time.  We  have  no  such 
rule ;  and  the  presumption  with  us  must  depend  upon  the 
time  and  distance  between  the  places  in  question,  in  reference 
to  the  ordinary  channels,  and  the  ordinary  despatch  of  intel- 
ligence. 
[•267]  •If,  however,  the  presumption  would  otherwise 
have  arisen  against  the  assured,  yet  in  the  present 
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case  the  fact  beio^;  found  that  he  had  no  knowledge  of  the 
release  of  the  vessel,  it  repels  all  such  presumption. 

Upon  every  view  of  this  case,  I  am  of  opinion  that  judg- 
ment ought  to  be  for  the  defendant. 

Lewis,  J.  was  of  the  same  opinion. 
Lansing,  Ch.  J.  and  Radclifp,  J.  not  having  heard  the 
argument,  gave  no  opinion. 

Judgment  for  the  plaintiffs.(a)(fr) 


Jackson,  ex  dem,  St.  Croix,  against  Sands  and  another* 

Where  a  person,  whose  real  name  was  Joshua  Temple  De  St.  Croix,  wa« 
convicted  and  attainted  under  the  act  of  the  22d  October,  1779,  by  the 
name  of  Joshua  De  St.  Croix,  it  was  held,  that  the  proceedings  nnder  the 
act,  were  to  be  governed  by  the  mles  in  eases  of  attaimder,  and  not  by  tb« 
ordinary  coarse  of  judicial  proceedings ;  that  the  eonviotion  in  the  present 
case  contained  an  imperfect  or  incomplete  description  of  the  peison,  which 
might  be  supplied  and  explained  by  parol  proof ;  and  that  the  identity  of 
the  person  was  a  matter  of  fact,  to  be  ascertained  by  a  jury  ;  aliier,  if  the 
description  of  the  person  be  false,  or  repugnant  to  the  truth. 

This  was  an  action  of  ejectment.  It  was  proved  at  the 
trial,  that  the  lessor  of  the  plaintiff  by  the  name  of  Joshua 
Temple  De  St.  Croix,  was  seised  and  possessed  of  the  pre^ 
mises  in  question,  from  the  year  1766  to  1782,  having  pur- 
chased the  property  in  1766. 

The  defendants  gave  in  evidence  a  record  of  the  convic** 

(a)  See  notes  to  Mumfard  t.  Churchy  9up,  vol.  1,  p.  151 ;  and  Sloeum  t« 
Burling,  id. 

{b)  [Old  note.]  The  same  questions,  as  to  capture  and  abandonment,  have 
since  arisen  in  several  courts  of  the  United  States,  and  have  been  decided  in 
the  same  manner.  See  DuthtU  v.  Chtlifft  in  the  supreme  court  of  Pennsyl- 
vania, 1806,  Dallas,  446 ;  RhineUnder  v.  The  Iiuuranee  Company  of  Pemir 
oyhaniat  in  the  supreme  court  of  the  United  States,  1807 ;  4  Cranch,  S9» 
46 ;  L€0  V.  Boardman,  m  the  supreme  court  of  Massachusetts,  1807 ;  9 
Tyng's  Mass.  Rep.  338.  See  also  4  Tyng's  Mass.  Rep.  221.  But  see  Bain' 
hridge  v.  NeiUon,  10  East,  329.  Church  v.  Bedient  and  others,  and  Peytom 
T.  UaUett,  1  Cainet*  Cases  in  Error,  21,  28. 
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tion  of  Joshua  De  St.  Croix,  dated  the  15th  July, 
[*268]  *1783,  by  which  it  appeared  that  he  had  been  in- 
dicted and  attainted,  under  the  act  of  the  22d  Octo- 
ber, 1779,  called  the  act  of  attainder,  of  adhering  to  the  ene« 
mies  of  the  state,  and  his  estate,  real  and  personal,  was  de- 
clared to  be  forfeited  to  the  people  of  the  state.  The  defend- 
ants also  gave  in  evidence  a  deed  to  them  from  the  commis* 
sinners  of  forfeitures,  dated  the  18th  May,  1786,  for  the  pre- 
mises in  question,  which  stated  that  they  had  been  "  forfeited 
to  the  people  of  the  state  of  New  York  by  the  conviction  of 
Joshua  T.  De  St.  Croix,  late  of,"  &c. 

The  lessor's  name  of  baptism  was  proved  to  be  Joshua 
Temple. 

The  defendants  offered  to  prove,  that  the  lessor  was 
known,  and  called  by  the  name  of  Joshua  De  St.  Croix,  as 
well  as  by  the  name  of  Joshua  Temple  De  St.  Croix.  The 
evidence  was  objected  to,  but  the  objection  was  overruled  by 
the  judge.  Several  witnesses  testified  that  they  knew  the 
lessor ;  that  he  was  generally  called  Joshua  De  St.  Croix, 
sometimes  Captain  St.  Croix,  or  Mr.  St.  Croix. 

The  judge  left  it  to  the  jury  to  determine  on  the  evidence, 
whether  the  lessor  of  the  plaintiff,  Joshua  De  St  Croix,  men- 
tioned in  the  record  of  conviction,  and  Joshua  T.  De  St. 
Croix,  named  in  the  deed  to  the  defendants,  were  not  one 
and  the  same  person ;  and  he  directed  the  jury,  if  they  be- 
lieved them  to  be  one  and  the  same,  to  find  a  verdict  for  the 
defendants ;  reserving  for  the  opinion  of  the  court,  the  ques- 
tion as  to  the  admissibility  of  the  evidence,  and  its  sufiiciency 
to  support  the  verdict.  The  jury  found  a  verdict  for  the  de- 
fendants. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Rig§^Sy  for  the  plaintiff. 

Troup,  contra. 

[•269]        •Radclipf,  J.    In  the  record  of  the  conviction, 

the  lessor  is  called  Joshua  De  St.  Croix.    It  is  proved 

on  the  part  of  the  plaintiff,  that  his  real  name  of  baptism  is 

Joshua  Temple  De  St.  Croix,  and  it  is  therefore  insisted  that 
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he  cannot  legally  be  intended  to  be  the  person  convicted. 
The  defendants  offered  proof  that  he  was  known  by  the  one 
name  as  well  as  the  other ;  which  was  objected  to  by  the 
plaintiff,  bat  admitted  by  the  jud;^. 

The  lessor,  in  the  commissioners'  deed,  is  named  Joshua 
T.  De  St.  Croix,  and  the  deed  is  therefore  contended  to  be  at 
Tariance  with  the  record  of  the  conviction,  and  not  to  be 
considered  as  founded  on  it.  But  if  the  variance  in  the  re> 
cord  were  fatal,  it  certainly  ought  not  to  be  held  so  in  the 
deed,  which  is  a  matter  in  pais,  and  therefore  not  subject  to 
the  strict  rules  of  legal  proceedings.  It  there  appears  not  as 
evidence  of  the  person  convicted,  but  as  part  of  the  descrip* 
tion  of  the  premises  intended  to  be  conveyed.  This  intent, 
if  rendered  doubtrul  or  obscure,  by  a  defect  or  error  of  de* 
scription,  may  be  explained  and  illustrated  by  proof. 

The  question,  therefore,  turns  on  the  variance  in  the  re« 
cord  itself.  The  act  under  which  the  conviction  was  had, 
attainted  a  number  of  persons  by  name,  and  directed  a  new 
mode  of  proceeding  to  convict  and  attaint  others  for  adher- 
ing to  the  enemies  ofthe  state.  By  this  proceeding,  a  notice 
of  the  indictment  was  to  be  published  by  the  sheriff,  and  if 
the  person  indicted  did  not  appear,  he  was  of  coarse  con- 
victed, and  adjudged  to  suffer  the  forfeiture  of  all  his  pro- 
perty.  In  this  manner  the  lessor  of  the  plaintiff  was  con- 
victed, and  his  property  confiscated  and  sold  by  the  commis- 
sioners, under  whom  the  defendants  claim. 

No  doubt  every  attainder  by  statute  ijs  a  high  and  rigorous 
act  of  sovereignty,  and  can  only  be  defended  by  the  great 
objects  of  public  safety  or  national  -policy.  But  although 
highly  penal,  these,  like  other  legislative  acts,  are  to 
be  construed  according  to  their  true  intent.  The  *le-  [*270] 
gislature  in  this,  as  in  other  cases,  are  not  bound  by 
the  forms  and  descriptions  of  legal  proceedings.  In  bills  of 
attainder,  therefore,  it  is  held  that  great  strictness  in  the  name 
of  the  person  is  not  necessary.  It  is  sufficient,  if  the  person 
intended  be  otherwise  well  described.  The  rule,  in  such 
cases,  is,  that  an  incomplete  description  may  be  aided  by 
proof,  but  a  false  or  repugtiani  description  cannot.    Thus, 
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in  the  case  reported  by  Foster,  (Post.  80, 89  ;  I  P.  Wms.  612 ; 
2  Wooddes,  628,)  the  attainder  of  Alexander  Lord  Forbes, 
of  Pitsligo,  by  the  name  of  Alexander  Lord  Pitsligo,  was 
deemed  to  be  an  incomplete^  but  not  di  false  description,  and 
therefore  held  to  be  sufficient.    The  act  now  in  question,  so 
far  as  it  attaints  the  several  persons  named  in  it,  is  similar  to 
bills  of  attainder  in  England,  except  that  its  operation  is 
more  rigorous,  and  it  does  not  allow  the  party  to  surrender. 
In  other  respects,  it  is  an  act  sui  generis^  and  1  believe  with- 
out precedent.    Instead  of  repeating  attainders  by  statute, 
the  legislature  provided  a  substitute  by  directing  a  general 
mode  of  proceeding  against  others  for  the  offence  of  adher- 
ing to  the  enemies  of  the  state.    This  substitute  was  evi- 
dently intended  to  have  all  the  effect  of  statute  attainders, 
and  the  proceeding  under  it,  I  think,  ought  to  receive  the 
same  construction.    They  cannot  be  placed  on  the  footing  of 
ordinary  process,  at  common  law  ;  for  they  are  professedly  a 
departure  from  it,  and  ought,  therefore,  not  to  be  tested  by. 
its  rules.    The  act  introduced  a  new  system  which  was,  ge- 
nerally, directed  against  all  persons,  and  marked  with  cir* 
cumstances  of  as  great  rigor  as  immediate  attainders  by  le^ 
gislative  acts.    It  was  intended  to  be  equally  conclusive  and 
extensive  in  its  operation ;  for  it  denied  the  privilege  of  a 
writ  of  error,  and  even  justified  the  conviction  of  persons 
not  in  esse  who  had  been  guilty  of  the  offence  described  in 
it    These  strong  measures  do  not  admit  of  the  application 
of  ordinary  principles  and  rules,  and  indicate  a  different  in- 
tent.   They  can  only  be  resolved  into  the  exercise 
[*271j    of  ^uncontrolled  authority,  and  be  justified  only  in 
cases  of  great  public  necessity.    The  intent  of  the 
legislature,  I  think,  evidently  was,  that  the  persons  so  con- 
victed should  to  every  purpose  be  deemed  to  be  attainted,  as 
if  they  had  been  named  in  the  act;  we  are  therefore  bound 
to  give  this  conviction  the  same  effect. 

This  construction  is  also  strongly  enforced  by  the  expe- 
diency of  securing  to  purchasers  the  titles  fairly  acquired 
under  the  forfeitures  consequent  on  such  convictions.  These 
forfeitures,  and  all  proceedings  uncler  them,  have  been  fin- 
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ished  and  executed,  and  it  would  be  dangerous  to  suffer  them 
lightly  to  be  called  in  question.  The  safety  of  a  numerous 
class  of  our  citizens,  and  indeed  the  peace  of  the  community, 
requires  that  they  should  be  at  rest. 

On  the  whole,  I  am  of  opinion  that  it  was  properly  submit- 
ted to  the  jury  to  determine  whether  Joshua  Temple  de  St. 
Croix,  and  Joshua  de  St.  Croix,  named  in  the  conviction,  and 
Joshua  T.  de  St.  Croix,  named  in  the  deed  of  the  commis- 
sioners, was  one  and  the  same  person ;  and  that  identity  of 
the  person  was  the  only  thing  necessary  to  be  shown. 

Kent,  J.  In  this  case  the  lessor  of  the  plaintiff,  whose 
name  is  Joshua  Temple  de  St.  Croix,  was  indicted  and  at- 
tainted under  the  act  of  the  22d  October,  1779,  commonly 
called  the  act  of  attainder,  for  adhering  to  the  enemies  of  this 
state,  by  the  name  of  Joshua  de  St.  Croix,  and  his  estate  was 
sold,  in  pursuance  of  the  attainder. 

The  question  now  is,  whether  he  is  precluded  from  recov- 
^ng  that  estate  7 

In  bills  of  attainder,  great  strictness  in  the  name  of  the 
person  attainted  is  not  requisite ;  a  misnomer^  if  it  be  repug- 
nant to  truth,  as  attainting  a  person  by  the  name  of  Tho- 
mas, when  his  true  name  is  Alexander,  is  fatal.  (I  P.  Wms. 
612.  Foster,  81.  2  Wooddes,  628.)  But  an  in- 
complete 'description  of  the  person,  as  attainting  one  [*272] 
by  the  name  of  Alexander  Lord  Pitsligo,  when  his 
name  is  Alexander  Lord  Forbes,  of  Pitsligo,  is  not  fatal,  be- 
cause that  description,  as  the  judges  observed,  in  the  case 
reported  by  Foster,  79,  87,  though  incomplete  in  point  of 
form,  is  not  repugnant  to  truth,  and  the  identity  of  the  per« 
son,  is  a  mere  matter  of  fact,  to  be  tried  in  a  collateral  issue. 

Bills  of  attainder  have  always  been  construed,  in  this  re- 
spect, with  more  latitude  than  ordinary  judicial  proceedings, 
for  the  purpose  of  giving  them  more  certain  effect,  and  that 
the  intent  of  the  legislature  may  prevail.  They  are  extraor- 
dinary acts  of  sovereignty,  founded  on  public  policy,  (Poster, 
83,  84,)  and  the  peace  of  the  community ;  and  the  quiet  of 
estates  require,  that  purchases  held  under  them  should  not 
be  shaken.    There  can  be  no  doubt,  but  that  the  rule  which 
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has  been  suggested,  is  the  settled  rule  of  interpretation  in 
respect  to  them. 

The  point,  then,  for  consideration  is,  whether  the  convio- 
tion,  in  the  present  case,  is  to  be  tested  by  the  rules  applica- 
ble to  bills  of  attainder,  or  by  those  applicable  to  the  ordi- 
nary course  of  judicial  proceeding. 

From  a  review  of  the  act  of  attainder,  I  am  inclined  to 
think  that  the  convictions  under  it  are' to  be  considered  as 
analogous  to  express  convictions  by  bill  of  attainder,  and  to 
require  the  like  construction. 

The  act  was  made  for  the  express  purpose  of  working  a 
forfeiture  of  the  estates  of  the  persons  who  had  adhered  to 
the  enemies  of  this  state.  This  appears  by  its  title,  by  its 
preamble,  and  by  the  strong  and  summary  proceedings  which 
it  dictates.  A  number  of  persons  are,  in  the  first  instancei 
attainted  by  name,  and  their  estates  declared  to  be  forfeited. 
And  then  to  the  end  that  other  offenders  may  be  convicted 
and  attainted,  for  the  like  purpose  of  forfeiture  of  their  es- 
tates, it  declares  it  to  be  lawful  for  the  grand  jury  of  any 
county  to  prefer  bills  of  indictment  against  any  per* 
[*273]  son,  whether  he  be  then  in  full  *life  or  deceased, 
who  had  adhered  to  the  enemies  of  this  state,  and 
owned  any  real  or  personal  estate  within  this  state.  The 
sheriff  of  such  county  was  then,  upon  the  indictment  being 
found,  to  give  notice  thereof,  in  one  of  the  public  papers  g^ 
this  state,  for  four  weeks,  and  therein  to  call  upon  the  person 
indicted  to  appear  and  answer,  and  upon  his  default,  (and  it 
was  declared  to  be  immaterial  whether  he  was  then  in  full 
life  or  deceased,)  judgment  was  to  be  awarded  against  himi 
and  his  estate  forfeited. 

It  was  in  pursuance  of  a  proceeding  of  this  kind,  founded 
upon  this  act,  that  the  lessor  of  the  plaintiff,  was  convicted 
by  the  name  of  Joshua  de  St.  Croix,  and  the  premises  in 
question  sold. 

This  proceeding  resembles  a  conviction  by  bill  of  attain- 
der, and  has  no  similitude  to  the  regular  and  cautious  pro* 
cess  carried  on  according  to  the  course  of  the  common  law. 
The  notice  here  given  to  the  accused  is  analogous  to  the 
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time  usually  given  in  acts  of  attainder,  for  the  person  attaint- 
ed to  come  in  and  surrender.  (2  Wooddes,  625.  Post.  79.) 
The  legislature  also  provided  by  a  subsequent  statute,  that 
these  convictions  should  not  afterwards  be  reversed  or  sha- 
ken ;  and  this  statute  being  in  pari  materia^  may  be  consid- 
ered as  explanatory  of  the  sense  of  the  other. 

By  the  act  of  I9th  May,  1784,  (7  sess.  c.  64,  s.  23,)  it  is 
declared  that  all  forfeitures  and  confiscations  before  bad 
against  any  person,  on  conviction  of  adhering  to  the  ene- 
mies  of  this  state,  are  to  all  intents,  constructions,  and  pur- 
poses, ratified  and  confirmed,  notwithstanding  any  error  in 
the  proceedings,  or  in  any  wise  relating  thereto,  and  all  writs 
of  error  on  any  judgment  thereon,  are  declared  to  be  barred. 

The  conviction  of  the  present  lessor  of  the  plaintiff  must, 
therefore,  be  considered  as  a  conviction  under  a  special  pro- 
vision by  statute,  and  as  substantially  the  same  with  a 
conviction  by  attainder.  The  conviction  cannot 
*be  supported  on  any  other  ground;  and  being  f*274J 
within  the  same  reason,  it  ought  to  be  guided  by  the 
same  rules  of  interpretation.  ^ 

My  opinion,  therefore,  is,  that  a  conviction  of  Joshua  Tem- 
ple de  St.  Croix,  by  the  name  of  Joshua  de  St.  Croix,  is  an 
incomplete  description,  but  not  a  description  repugnant  to 
truth,  and  that  whether  the  person  convicted  and  the  lessor 
of  the  plaintiffs  were  one  and  the  same  person,  was  a  ques- 
tion of  fact  properly  submitted,  upon  the  trial,  to  the  jury. 

Lansing,  Ch.  J.  and  Lbwis,  J.  were  of  the  same  opinion. 
Judgment  for  the  defendants.(a) 

(a)  [Old  note.]  Thpa^h  a  man  may  have  two  or  more  snmamefl,  he  can 
have  hot  one  name  of  haptiim. '  {DUply  v.  Sprat,  Cro.  Klii.  57.  Co.  Litt 
3,  a.  Shep.  Touehtt  235.  Evuns  ▼.  King,  WiUes'  Rep.  654.  Frwklin  ▼• 
Talmadge,  5  Johne.  Rep.  84.) 
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Johnston  against  Hedden. 

A  declaration  on  a  bond  for  702.  atatingr  that  the  plaiutiff  demanded  the  70/. 
of  the  value  of  175  dollars,  lawful  money  of  the  state,  which  the  defend- 
ant owes  and  detains,  is  good. 

Poands  are  not  an  anknown  money  of  acconnt,  and  the  conrt  will,  ex  ofieio, 
take  notice  of  their  yalae. 

This  was  an  action  of  debt,  on  a  bond,  dated  the  12th 
April,  1796,  for  70/.  The  plaintiff,  in  the  declaration,  de- 
clared the  70/.  to  be  of  the  value  of  175  dollars,  lawful  mo- 
ney of  this  state,  which  the  defendant  owes  and  detains ; 
and  that  the  defendant  bound  himself  in  the  said  70/. 

To  this  declaration  there  was  a  special  demurrer,  stating 

that  the  70/.  are  not  alleged  to  be  of  lawful  money  of  this 

state,  nor  of  any  other  currency  ;  and  the  defendant 

[*276]    insists,  that  in  this,  like  the  cases  of  suits  for  ^foreign 

money  not  made  current,  the  declaration  must  be  in 

the  detinet  only,  as  if  it  were  bullion. 

D.  A.  Ogden,  for  the  plaintiff. 

S.  9ones,  jun.  contra. 

Per  Curiam.  The  declaration  is  sufficient.  Pounds  are 
not  a  foreign  or  unknown  money  of  account.  The  act  re- 
quires that  all  accounts  arising  from  proceeding  in  the  courts 
of  justice  within  this  state,  except  as  to  bills  of  costs,  and 
all  judgments  shall  be  in  dollars,  &c.  This  is  not  an  ac- 
count or  demand  arising  from  proceedings  in  a  court  of  jus- 
tice, and,  therefore,  it  was  not  even  necessary  to  state  the 
value  in  dollars.  The  court  will,  as  before,  ex  officio,  take 
notico  of  the  value  of  pounds  ;  and  in  rendering  judgment, 
convert  them  into  dollars.  Besides,  the  value  is  here  stated, 
and  that  is  sufficient  to  direct  the  judgment. 

There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff.(a) 

(a)  See  1  Rev.  SUt.  of  New  York,  3d  ed.  631. 
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The  People  against  Denton. 

The  court  of  senions  has  power  to  diecharge  a  jary,  without  the  consent  of 
the  prisoner,  in  case  of  an  indictment  for  a  misdemeanor ;  but  the  power 
rests  in  sound  discretion,  and  ought  to  be  exercised  with  caution. 

Where  a  jury  could  not  agree  on  a  Terdict,  after  being  out  all  night,  and  part 
of  a  day,  and  the  court  discharged  them,  without  the  consent  of  the  party, 
the  discharge  was  held  to  be  proper,  and  the  prisoner  ^as  again  arraigned, 
on  the  indictment,  for  the  same  ofience. 

The  prisoner  was  indicted  for  a  misdemeanori  in  neglect-^ 
ing  his  duty  as  an  inspector  of  the  election  of  the  town  of 
Hempstead,  in  the  county  of  dueens,  in  April,  1799, 
under  the  act  for  regulating  elections.  *The  indict-  [*276] 
ment  was  found  at  the  general  sessions  of  the  peace 
in  dueens  county.  The  prisoner  pleaded  not  guilty.  Af- 
ter hearing  the  evidence,  the  jury  retired,  and  came  into 
court  in  the  morning,  with  a  verdict  of  not  guilty  ;  but,  on 
being  polled,  three  of  the  jurors  dissented,  and,  after  having 
been  sent  out  several  times,  they  informed  the  court  that 
they  could  not  agree,  and  that  there  was  no  prospect  of  their 
agreeing  on  a  verdict.  The  court  of  sessions,  without  the 
consent  of  the  prisoner,  discharged  the  jury  ;  and  the  indict- 
ment was  removed  to  this  court  by  certiorari. 

The  prisoner,  being  brought  up  and  arraigned,  was  called 
on  to  plead  to  the  indictment 

S.  Jones  and  C.  i.  Bogert,  counsel  for  the  prisoner,  ob^ 
jected :  1.  Because,  that  the  offence  stated  in  the  indictment, 
which  is  founded  on  the  21st  section  of  the  act  for  regula- 
ting elections,  is  not  an  indictable  offence,  and  they  moved 
to  quash  the  indictment.  2.  Admitting  it  be  an  indictable 
offence,  yet  the  prisoner,  having  been  once  tried,  and  the 
jury  discharged,  without  the  consent  of  the  prisoner,  he  can- 
not be  again  called  upon  to  answer  to  the  indictment. 

In  support  of  the  first  point,  they  cited  the  20th  and  21st 
sections  of  the  act  regulating  elections.  (See  Greenleafs  ed. 
of  Laws,  vol.  1,  p.  328,  10  sess.  c.  15.  2  Hawk.  P.  C.  301, 
302,8.4.  2  Burr.  799,  803, 804,  and  Hale's  P.  cm.  Cro. 
Jac.  644.) 
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To  the  second  point  they  cited  2  Hawk.  622,  623,  624. 
Garth.  465.    Foster,  16  to  2^  6/  seq.    1  Anderson,  103. 

Hoffman^  Attorney- General,  and  Colden,  District- Attor- 
ney, contra,  cited,  (I.)  2  Stra.  1048.  2  Ld.  Raym.  1104.  2 
Hawk.  396.    (2.)  Foster,  27,  29,  30.    2  Hale's  P.  C.  296, 

297.    Jacob's  Law  Diet.  voc.  Jury.    2  Leach,  706. 
[•277]        ^Per  Curiam.    1.  This  was  an  indictment  for  a 

Uiisdemeanor,  and  the  jury,  after  being  sent  out  se- 
veral times,  and  returned  to  the  bar,  could  not  agree  on  a 
Terdict,  and  were  discharged  by  the  court,  without  the  con- 
sent of  the  defendant.  The  power  of  discharging  a  jury,  in 
cases  of  misdemeanors,  as  in  civil  cases,  rests  in  sound  dis- 
cretion, and  is  to  be  exercised  with  great  caution.  Where 
every  reasonable  endeavor  has  been  used  to  obtain  a  verdict, 
and  it  is  found  that  the  jury  cannot  or  will  not  agree,  they 
must  ex  necessitate^  be  discharged.  We  think  that  the  dis- 
eretion  of  the  court  below  was  duly  exercised  in  the  present 
case,  and  that  the  discharge  was  necessary  and  proper.(a) 
2.  As  to  the  other  point,  the  court  have  doubts,  and  the  pri* 
soner  must,  therefore,  plead  insianter.  [The  prisoner  plead* 
ed  not  guilty,  and  was  recognized  to  appear  at  the  next  oyer 
and  terminer  in  dueen's  county.](6) 

(a)  See  note  (o)  to  Tlu  People  t.  Oleott,  infra,  p.  301. 

(b)  Though  the  rest  of  the  jodgei  were  not  clear,  whether  this  wm  an  in- 
dictable offence,  Kent,  J.  thought  an  indictment  would  lie.  The  following  ia 
taken  from  his  MS.  opinion,  aa  to  that  point. 

The  Slat  aection  of  the  election  law,  declarea,  that  if  any  inspector  shall 
wilfully  neglect  to  perform  his  duty,  or  be  guilty  of  any  corrupt  misbehavior, 
and  be  thereof  convicted,  he  shall  forfeit  and  pay  200  pounds,  to  be  recoTered 
in  a  qui  tarn  suit,  by  an  action  of  debt,  bill,  plaint  or  information.  It  is  eon- 
tended,  that  the  statute  has  created  this  offence  of  a  wilful  neglect  of  duty  by 
the  inspector.  This  is  certainly  a  misUike.  Every  wilful  neglect  of  a  public 
trust,  affecting  the  community,  is  an  offence  at  common  law.  If  the  statute 
bad  been  totalis  silent  as  to  the  whole  matter  of  this  21st  section,  it  cannot 
be  doubted,  but  that  inspectors  of  the  election  would  have  been  indictable  for 
a  wilful  neglect,  as  well  as  for  a  corrupt  execution  of  their  office  ;  because, 
such  conduct  would  be  a  puUio  injury,  and  affect  the  community  in  its  most 
OMential  rights.  The  tme  distinction  on  this  subject  is  laid  down  clearly  and 
emphatically,  in  Caetle*e  eaee,  (Cro.  Jac  644,)  and  repeated  and  confirmed 
by  the  court  of  king's  bench,  in  the  case  of  The  King  ▼.  Rohiiuon,  (2  Burr. 
803.)     Where  a  statute  creates  a  new  offence,  and  inflicts  a  penalty  for  the 
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•Murray,  in  the  matter  of  the  attachment,  against  [*278] 
The  Trustees  op  The  Ringwood  Company. 

Where  the  trustees  of  an  ahscondinif  debtor,  appointed  under  the  act,  sold  his 
lands,  and  gaye  a  deed  conTeying  all  the  debtor's  right  and  title,  and  the 
purchaser  was  evicted  of  a  part  of  the  land,  it  was  held,  that  the  trustees 
were  not  liable  to  refund  any  part  of  the  purchase  money. 

Trustees  and  persons  acting  in  auter  droit,  are  not  responsible,  unless  there 
be  fraud  or  an  express  warranty. 

An  attachment  having  issued  against  certain  persons,  un- 
der the  description  of  the  American  Iron  Company,  or  Ring- 
wood  Company,  Peter  Goelet,  Robert  Morris  and  William  Pop- 
ham,  were  appointed  trustees,  pursuant  to  the  act  for  relief 
against  absconding  or  absent  debtors.    The  trustees  sold  all 

doing  of  a  thing  which  was  no  offence  before,  and  appoints  bow  it  shall  be 
recovered,  it  shall  be  punished  by  that  means,  and  not  by  indictment  But 
the  wilful  neglect,  as  well  as  the  corrupt  execution  of  a  public  trust,  was  aH* 
ways  a  crime  by  the  common  law  ;  and  weak  and  miserable  would  be  that 
system  of  law,  and  that  administration  of  justice,  which  would  permit  a  pub* 
lie  officer  wilfully  to  neglect  his  official  duty,  and  not  hold  him  responsible  as 
for  a  public  ofTence. 

0£fonces  by  officers,  says  Serjeant  Hawkins,  consist  1st.  In  breach  of  duty. 
In  the  grant  of  every  office  whatsoever,  there  is  this  condition  implied  by 
common  reason,  that  the  grantee  ought  to  execute  it  diligeotly  and  faithfully. 
Since  every  office  is  instituted,  not  for  the  sake  of  the  officer,  but  for  the  good 
of  some  others.  Nothing  can  be  more  just,  than  that  he  who  either  neglects 
or  refuses  to  answer  the  end  for  which  his  office  was  ordained,  should  give 
#ay  to  others  who  are  able  and  willing  to  take  care  of  it  An  officer  is  lia- 
ble to  a  forfeiture  of  bis  office,  for  neglecting  to  attend  to  his  duty,  at  all  rea* 
sonable  and  proper  times  and  places,  and  also  liable  to  a  fine.  (I  Hawk.  b.  1, 
e.  66,  s.  1,  3.)  These  positions  of  Hawkins  are  cited  and  confirmed  by  Sir 
WUliam  Blackstone,  (Com.  vol.  4, 140,)  and  leave  no  doubt  but  that  the  of- 
fence charged  in  the  indictment  in  the  present  case,  was  an  offence  at  com- 
mon law. 

The  indictment  here  condodes  against  the  statute  ;  but  the  authorities  in 
9  Hawk,  show  that  these  words  may  be  rejected,  as  surplusage,  if  the  offence 
be  at  common  law,  and  especially,  if  it  be  only  a  common  law  offence.  A  case 
in  Strange,  1048,  {RexY,  Luckup,)  goes  to  show  that  an  indictment  will  lie  on 
the  3l8t  section  of  the  act,  in  order  for  a  conviction  to  found  the  qui  tarn  ac- 
tion. But  that  case  may  justly  be  doubted.  Such  an  indictment  is  too  much 
an  idle  proeecntion,  pro  format  ond  may  be  founded  on  the  testimony  of  the 
man  who  afterwards  sues  for  his  own  benefit 

Tot.  II.  69 
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the  right,  title  and  interest  of  the  Company  to  certain  lands 
at  public  auction,  and  three  of  the  lots  were  conveyed  by  the 
trustees  to  John  B.  Murray. 

An  action  of  ejectment  was  afterwards  brought  by  Murray 
and  others,  who  purchased  of  the  trustees,  against 
[*279]  persons  who  claimed  title  to  part  of  the  lands,  *and 
they  recovered  only  14-18th  parts  of  the  land  so  pur- 
chased by  them.  (See  1  Johns.  Cas.  372,  377.)  Murray 
claimed  to  be  refunded  4-18th's  of  the  purchase  money  paid 
to  the  trustees.    And, 

Pendleton,  in  his  behalf,  now  moved  for  an  order  under 
the  27th  section  of  the  act,  to  refund  4-18th's  of  the  purchase 
money,  and  to  pay  the  costs  of  the  action  of  ejectment.  He 
cited  2  Eq.  Cas.  Abr.  688.     1  Ves.  126. 

HarisoTiy  contra,  admitted  the  power  of  the  court  under 
the  act  to  interfere ;  but  he  contended,  that  in  cases  of  execu- 
tors, trustees  and  others,  acting  in  auter  droit,  they  can  never 
be  liable,  unless  in  cases  of  fraud,  or  on  an  express  covenant. 
That  the  trustees  sold  only  the  right  and  title  of  the  compa- 
ny, and  it  was  incumbent  on  the  purchaser  to  look  to  the 
goodness  of  the  title.  The  old  maxim  of  caveat  emptor,  is 
applicable  to  them.    He  cited  Doug.  630.    3  Yes.  jun.  236. 

Per  Curiam.  It  is  unnecessary  to  decide,  whether  this 
application  is  within  the  27th  section  of  the  act,  since  we 
are  clearly  of  opinion  that  it  is  unfounded  on  the  merits. 
The  trustees  in  selling  the  land,  acted  in  auter  droit,  and 
the  covenants  in  the  deed  arc  expressly  confined  to  their  own 
acts,  and  do  not  warrant  the  title.  They  merely  sold  all  the 
right  and  title  of  the  Ringwood  Company,  and  it  was  incum- 
bent on  the  purchaser  to  look  to  the  goodness  of  the  title. 
There  is  neither  an  express  nor  an  implied  warranty  on  the 
part  of  the  trustees  ;  and  the  rule  of  caveat  emptor  strictly 
applies.    The  motion  must  be  denied. 

Rule  refused. 


ALBANY,  APRIL,  1801.  280 


Cone  V.  Wbi taker. 


"Gilbert  against  Eden  and  Eden.        [*280] 

Where  there  is  color  for  the  allegation  that  a  bond  on  which  a  jadgment  has 
been  entered  op  on  a  warrant  of  attorney,  is  usorioas,  the  court  will  award 
a  feigned  iasue  to  try  the  fact 

WoRTMAN,  for  the  defendants,  moved  to  set  aside  the  judg- 
ment in  this  cause,  and  the  warrant  of  attorney  on  which  it 
was  entered,  on  the  ground  of  usury.  He  read  several  affi- 
davits to  prove  the  usury.  He  cited  4  Term  Rep.  500.  3 
Bro.  C.  0.  603,  604.  2  Yes.  juu.  154.  Plowd.  on  Usury, 
149. 

Hoffman,  Attorney  General,  B.  Livingston  and  Pendle- 
ton, contra. 

Hamilton  and  Spencer,  for  the  defendants,  replied. 

Per  Curiam.  From  the  affidavits  which  have  been  read, 
it  appears  that  the  bond  was  usurious  ;  but  the  court  are  not 
to  judge  of  the  credibility  of  witnesses.  As  there  is  color, 
at  least,  for  the  allegation  of  usury,  the  proper  course  is  to 
award  a  feigned  issue  to  try  the  fact.  (Barnes,  52,  277. 
Cowp.  727.  1  Bos.  &  Pull.  270.)  Let  a  feigned  issue  be 
awarded.(a) 


Cone  against  Whitaker. 

Where  a  plaintiff  in  a  cause  was  nonsuited  in  1799,  and  a  judjrment  of  non* 
suit  entered  in  January  term,  1800,  and  the  plaintiff  obtained  his  discharge 
under  the  insolvent  act  in  November,  1800,  and  the  costs  of  the  nonsuit 
were  taxed,  after  the  discharge,  it  was  held  that  the  costs  were  not  a  debt 
until  taxation,  and  the  plaintiff  was  not  therefore  discharged  from  the  costs. 

The  defendant  was  nonsuited  in  a  cause,  at  the  October 
circuit,  1799,  and  a  judgment  of  nonsuit  was  entered,  in  Ja- 

(a)  3  Johns.  Rep.  139, 143,  250.    See  Kelly  on  Usury,  ed.  1835,  p.  83 ; 
Ord  OD  Usury,  ed.  1809,  p.  95. 
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Cooe  T.  Whitaker. 

nuary  term,  1800,  against  him  as  plaintiff.  A  motion  was 
made,  on  a  case  stated,  in  October  term,  1800,  to  set  aside 
the  nonsuit,  which  was  denied.  On  the  24th  Novem- 
[*28 1  ]  ber,  1800,  Whitaker  wos  discharged,  *under  the  insol- 
vent act,  the  14th  November,  1800.  He  was  taken 
afterwards  on  a  ca.  sa.  at  the  suit  of  Cone,  for  the  costs  of 
the  suit,  in  which  the  nonsuit  was  entered,  and  which  were 
taxed  subsequent  to  the  prisoner's  discharge.  Whitaker  is 
a  nonresident ;  and  if  these  costs  had  been  added  to  his  debts 
there  would  not  have  been  three-fourths  of  his  creditors  in 
amount,  to  his  petition,  at  the  time  of  his  discharge. 

SpeneeTf  for  the  defendant,  now  moved  for  his  discbarge 
from  the  execution. 

Per  Curiam.  The  costs  in  this  case  were  not  taxed  at 
the  time  of  the  defendant's  discharge ;  and  being  uncertain 
and  unliquidated,  they  could  not  be  included  in  his  inven- 
tory of  debts ;  nor  could  the  present  plaintiff  recover  them 
until  taxed.  They  cannot,  therefore,  be  affected  by  his  dis- 
charge; and  the  plaintiff,  on  the  principle  laid  down  in  Frost 
V.  Carierj(a)  must  be  paid.    The  motion  is  denied. 

Motion  denied.(fr) 

(a)  [Old  uote.]  1  Johna.  Gas.  73.  The  decision  in  the  above  caae,  seema 
to  have  been  s;rounded  on  the  rale  laid  down,  by  Lord  Chancellor  Tharlow, 
in  the  caae  Ex  parte  Sneap$t  March  4th,  1783,  cited  in  Cooke's  Bankrupt 
Law,  (p.  241, 3d  ed.  o.  6,  s.  13,)  in  which  the  Chancellor  said  it  was  clear, 
that,  in  all  instances,  in  the  court  of  chancery,  the  taxation  constitutes  the 
demand ;  and  as  the  taxation  was  subsequent  to  the  bankruptcy,  the  debt 
was  subsequent,  and  could  not  be  discharged.  (See  also  3  Wils.  270,  372.) 
But  there  are  other  cases  in  which  the  coats  are  carried  back,  by  relation,  to 
the  Terdict  or  judgment.  {AyUtt  ?.  Harford,  3  H.  Bl.  Rep.  317.  Cooke's 
B.  L.  c.  6,  s.  10.  Lewio  j,  Pierey,  1  H.  81.  29.)  In  the  case  of  Hurot  ▼. 
Mead,  (5  Term  Rep.  365,)  it  was  decided,  that  if  the  plaintiff  becomes  a  bank- 
rupt, after  he  is  nonsntted,  and  before  the  taxation  of  costs,  the  coats  of  the 
nonsuit  are  a  debt  proTeable  nnder  the  commission.  (See  also  PhUipe  ▼. 
Brown,  6  Term  Rep.  282,  and  Watte  y.  Hart,  1  Boe.  &  Pnl.  134)  Jn  Wil^ 
lett  y.'Pnngle,  (5  Bos.  &,  Pull.  190,  or  2  Bos.  ^  Pull.  N.  &)  the  court  decid* 
ed,  that  the  coats  followed  the  debt,  and  that  if  a  bankrupt  be  sued  after  his 
commission,  and  he  afterwards  obtain  his  certificate,  be  shall  be  dischaifod 

(6)  See  contra,  Thomae  v.  Striker,  infra,  vol.  3,  p.  90.  Wame  ?.  ContUmtf 
5  Johns.  R.  335. 
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*Crammond,  Executor,  &a  against  Roosevelt.     ['232] 

Where  the  attorney  for  the  defendant  sabred  an  inqueat  to  be  taken  by  de- 
faait  at  the  sittinpi,  anpposing  there  was  no  dafeDce,  the  coart  refused  to 
set  aside  the  default,  to  let  the  defendant  in,  to  show  usury  as  a  defence. 

S.  Jones,  jim.  for  tlie  defendant,  moved  to  set  aside  an  in- 
qaest  taken  by  default  at  the  last  July  circuit  in  New  York, 
and  for  leave  to  plead  to  the  merits.  It  appeared  that  the 
general  issue  was  pleaded  and  an  inquest  was  taken,  of  which 
the  defendant's  attorney  was  apprised  at  the  time  ;  but  that, 
through  a  misunderstanding  between  him  and  his  client,  he 
did  not  suppose  there  was  a  defence  to  be  made  in  this  suit. 
The  defence  was  usury,  which  the  attorney  supposed  was 
to  be  m^de  in  other  suits  only,  in  which  he  was  concerned 
for  the  same  defendant,  but  which  was  also  applicable  to  this, 
and  }s  now  intended  to  be  set  up. 

Jones  cited  Salk.  513.  1  Wilssrf)8.  12  Mod.  439.  Stile^^, 
466. 

P.  A,  Jay^  contra. 

Per  Curiam.  The  defendant  has  had  a  full  opportunity 
to  make  his  defence,  and  the  inquest  was  deliberately  suffer- 
ed to  be  taken.  After  this  he  must  be  precluded.  It  would 
be  too  loose  again  to  open  the  cause  for  a  defence,  on  the 
ground  of  a  mistake,  either  in  the  defendant  or  in  his  coun- 
sel. Here  was  no  circumvention  or  deception  on  the  part  of 
the  plaintiff,  and  the  defendant  can  have  no  legal  claim  be- 
yond a  fair  opportunity  to  make  his  defence.  Public 
policy  and  expediency,  as  *well  as  the  danger  of    [*283] 

from  the  costs  as  well  as  the  debt.  Bnt  it  is  observable,  that  Lord  Eldon,  m 
Bx  parte  HiU,  1801,  (oited  in  a  note  to  WilUtt  y.  Pringle,)  after  goin|r 
Ihrongh  all  the  authorities,  which  he  examines  very  critically,  decided,  that 
the  costs  of  an  action,  where  the  Terdict  was  after  the  commission,  could  not 
be  proved,  thoogh  the  debt  was  proyeable.  It  would  seem  to  follow,  that,  in 
his  opinion,  the  bankrupt  coald  not  be  discharged  from  the  costs  which  had 
been  taxed,  on  the  verdict  obtained  prior  to  the  commission.  The  rnle  ap- 
pears,  therefore,  to  be  diftrent  in  the  courts  of  common  law,  and  in  chancery. 
(See  CoUen'i  Bank.  Laws,  104, 106, 133,  c.  3.  s.  2.) 
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Milner  and  olhera  ▼.  Green. 

such  a  precedent,  require  that  thereafter  there  shall  be  an 
end  to  litigation. 

The  motion  must  be  denied. 

Motion  denied.(a) 


Milner  and  others  against  Green. 

Where  the  principal,  a}(ainst  whom  a  comminion  of  bankruptcy  had  issued, 
was  arrested  on  a  ea.  «a.  and  discharged,  it  was  held,  that  the  hail  was 
also  discharged,  and  that  there  was  no  necessity  to  enter  an  exoneretw  on 
the  bail-piece. 

Whether  the  court  has  power  to  discharge  a  defendant  from  ezeoution,  on  the 
ground  that  a  commission  of  bankruptcy  had  issued  against  him  ?     Quere. 

m 

C.  I.  BoGERT  moved  that  an  exoneretur  be  entered  on 
the  bail-piece  in  this  cause,  or  that  all  proceedings  against 
the  bail  be  discharged.  The  principal  had  been  declared  a 
bankrupt  in  Rhode  Island,  under  the  law  of  the  United 
States,  and  was  served  with  a  notice  to  surrender  on  the  25th 
April  instant.  On  the  15th  April  he  was  arrested  here  on  a 
ca.  sa,  and  discharged.  Bogert  cited  the  22d  section  of  the 
law.    (Laws  U.  S.  vol.  5,  p.  45.    6  Cong.  1  sess.  c.  19.) 

Per  Curiam.  One  of  the  conditions  of  the  recognizance 
is,  that  the  defendant  shall  surrender  himself  to  prison  ;  and 
when  the  defendant  was  arrested  by  the  sheriff  on  the  ca.  sa. 
the  condition  was  strictly  complied  with,  and  the  bail  dis* 
charged  from  their  responsibility.  Where  bail  are  dis- 
charged, by  the  taking  of  the  defendant  in  execution,  it  is 
not  usual,  nor  necessary,  to  enter  an  exoneretur  on  the  bail- 
piece.  On  this  ground  we  deny  the  motion.  The  bank- 
rupt law  is  not  to  be  construed  injuriously  to  bail.  It  was 
not  made  to  affect  their  rights,  but  those  of  the  plaintiffs ; 
and  if  the  defendant  has  been  discharged  in  a  manner  m- 
convenient  to  the  plaintiffs,  it  results  from  the  bankrupt 

(a)  See  Graham's  Practice,  294,  and  cases. 
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act,  or  from  the  sheriff,  who  *will  be  answerable,  if    [*284] 
the  act  does  oot  authorize  a  discharge.(a) 

Motion  denied.(6) 


Seaman  against  Haskins. 

Afler  rule  for  judgment  on  a  demurrer,  it  ia  too  late  to  apply,  at  the  neit 
term,  for  leave  to  withdraw  iL 

There  was  a  demurrer  to  the  plea,  in  this  cause,  which 
the  court,  at  the  last  term,  decided  was  not  well  taken. 

(a)  [Old  note.]  In  BtMatUr  v.  Kell,  (1  Bob.  and  Poll.  303,)  the  court  of 
C.  B.  iu  England,  decided  that  they  had  no  power  to  discharge  a  defendant 
out  of  execution,  on  the  ground  that  a  commiaeion  of  bankruptcy  bad  been 
aince  iasued  against  him  by  the  plaintifT.  Eyre,  C.  J.  said  there  had  been 
no  instance  of  such  an  application.  "  Suppose,"  says  he,  « the  lord  cban* 
eellor  should  think  fit  to  supersede  the  commission,  then  we  shall  have  dis- 
charged the  debtor,  because  a  commiasion  has  issued  against  him,  and  the 
lord  chancellor  will  have  superseded  the  commission,  because  the  party  has 
been  charged  in  execution*" 

(6)  The  discharge  of  bail  is  fully  considered  in  Mr.  Oraham*s  Practice,  3d 
ed.  434,  ei  $eq.  He  observes :  **  It  has  been  held  by  this  court  that  the  court 
will,  on  motion,  discharge  an  insolvent  who  has  obtained  his  discharge  under 
the  act,  since  the  judgment,  without  inquiring  into  the  validity  or  regularity 
of  the  discharge.  (9  Wendell,  431.)  Although,  according  to  the  English 
practice,  if  the  validity  of  the  discharge  be  disputed,  the  court  will  order  an 
issue  to  try  the  fact,  before  they  will  direct  an  exoneretur  to  be  entered  ;  (3 
B.  &  P.  390  ;  6  Taunt  75  ;)  but  they  will  not  direct  an  issue  to  try  those 
facts,  as  to  which  the  discharge  ia  rendered  conclusive  evidence,  by  statute. 
(1  B.  &  Aid.  433.)  In  England,  also,  an  exoneretur  has  been  ordered  to  be 
entered  on  the  bail-piece,  where  the  defendant  had  become  a  bankrupt,  and 
obtained  his  certificate  in  a  foreign  country,  after  the  contraction  of  the  debt» 
and  it  appeared  that  the  plaintiff  resided  in  the  same  country  with  him  at  the 
time  oT  the  bankruptcy ;  (4  T.  R.  185,  n. ;)  but  that  Court  refused  to  do  so,  in 
another  case,  where  it  appeared  that  the  plaintiff  was  resident  in  that  country 
at  the  time  of  the  defendant's  bankruptcy  abroad.  (8  T.  R.  609.)  And  in  a 
still  more  recent  caae,  the  C.  P.  in  England  refoped  to  order  an  exoneretur  to 
be  entered,  on  the  ground  of  the  defendant  having  obtained  a  certificate  of 
bankruptcy  in  Ireland,  where  the  bill  of  exchange  on  which  he  was  arrested 
was  made  payable  in  England  ;  but  directed  an  issue,  to  inquire  where  the 
cause  of  action  arose.  (5  Moore,  331 ;  see  3  Moore,  344.  See  also  note  to 
Kane  et  ah  v.  Ingrakam,  infra^  p.  403.) 


984  CASES  IN  THE  SUPREME  COURT. 


Fraoklin  y.  United  iDsurance  Company. 


Golden,  for  the  plaintiff,  now  moved  for  leave  to  withdraiv 
the  demurrer^  and  reply  to  the  plea.  (1  Sellon,  379.  Sayefi 
316.)    No  judgment  has  been  entered  up. 

Riker^  contra. 

Per  Curiam.  After  the  court  have  given  judgment,  and 
ordered  it  to  be  entered,  and  a  term  has  elapsed,  the  party 
comes  too  late  to  ask  for  leave  to  withdraw  his  denmrrer. 
He  should  have  applied  at  the  last  term,  before  the  rule  for 
judgment  was  entered. 

Motion  denied.(a) 


[*285]    *Frakklin   against  The    United   Insurance 
Company. 

A  commiasion  to  examine  witneMea  will  not  be  granted,  ao  aa  to  atay  tba 
proceedingfl  in  the  cauae,  unleaa  the  party  swears  poaitiyely  that  he  haa  a 
good  defence  on  the  merits,  and  that  the  witneaaes  named  are  material. 

An  application,  in  behalf  of  the  defendants,  was  made,  in 
October  term,  which  was  within  the  time  for  making  the 
motion  for  a  commission  to  Porto  Bello,  in  South  America ; 
but  as  the  affidavit  did  not  mention  the  names  of  the  wit- 
nesses to  be  examined,  the  motion  was  denied. 

Troup,  for  the  defendant,  now  moved  again  for  a  commis- 
sion. He  read  the  affidavit  of  the  president  of  the  company, 
stating,  that  though  diligent  means  were  used,  the  names  of 
the  witnesses  could  not  be  obtained  until  after  the  last  term ; 
that  the  testimony  of  the  four  witnesses  named  was  material 
to  prove  the  condition  of  the  vessel  at  Porto  Bello,  the  state 
of  the  winds,  the  materials  for  repairs,  and  the  practicability 
of  the  vessel's  proceeding  to  the  place  of  destination ;  that 

(a)  See  Andrew  t.  Beechtr,  9upra^  vol.  I,  p.  411.  HUdrtttk  ▼.  Harvey , 
infra,  vol.  3,  p.  301.  Furman  y.  Hatkin*,  3  Cainea,  3€9.  Currie  y.  Benry^ 
3  Johns.  R.  140.  Miller  y.  Heath,  7  Gowen,  101.  Boltont  y.  Lawrence,  7 
Wend.  461.  Patrick  v.  Conrad,  3  A.  K.  Marsh,  613.  8urloit  ▼.  Pratt,  id. 
174.  naUton  y.  BulliU,  3  Bibb,  361.  VioUtt  y.  DdU,  1  id.  141.  Haneoek 
y.  Vavter,  Hardin,  310. 
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the  material  point  in  controversy  was,  whether  the  vessel 
might  not  have  coatinaed  her  voyage,  and  that  this  point 
cannot  be  ascertained  without  a  knowledge  of  facts  which 
he  believed  the  witnesses  could  testify;  and  that  he  is  ad- 
vised, and  believes,  that  the  defendants  cannot,  safely  proceed 
to  trial  without  their  testimony. 

It  was  stated,  on  the  part  of  the  plaintiffl,  that  there  was 
little  trade  between  the  United  States  and  Porto  Bello ;  that 
two  of  the  witnesses  named  were  also  named  by  the  defend- 
ants as  commissioners,  at  the  October  term,  and  the  names 
of  the  witnesses  were  contained  in  the  testimony,  brought 
by  the  vessel  on  her  return,  relative  to  the  vessel  and  cargo. 

Rigg9  and  Hamilton^  contra. 

Pendleton  and  Harison  replied,  in  support  of  the  mo- 
tion. 

*Per  Curiam.  Though  the  defendants  account  [•286J 
for  their  delay,  in  making  this  application,  yet  they 
do  not  state  with  certainty  that  there  is  a  substantial  de- 
fence ;  or  that  they  are  informed,  and  believe  any  to  exist. 
Where  a  party  asks  for  delay,  he  ought  to  state  positively 
that  he  has  a  defence  on  the  merits ;  and  that  be  seeks  only 
the  requisite  proof.  The  defendants  ask  for  a  commission, 
for  the  double  purpose  of  ascertaining  or  discovering  whe- 
ther a  defence  really  exists,  and  if  it  does,  to  obtain  the  re* 
quisite  proof  to  support  it.  The  affidavit  does  not  state  pro- 
bable grounds  to  induce  a  belief  that  the  vessel  could  have 
continued  her  voyage.  The  commission  appears  to  be  in- 
tended for  general  inquiry,  to  fish  for  facta  If  it  should  be 
granted,  it  would  become  a  precedent  that  would  lead  to 
abuse. 

The  motion  must  be  denied ;  but  the  defendants  will  be  at 
liberty  to  take  out  a  commission,  if  they  choose,  without  any 
stay  of  proceedings  in  the  case. 

Rule  refused.(a) 

(a)  See  Graham's  Plractice,  3d  ed.  593,  593.  See  note  {b)  to  Franklin  w. 
The  United  Jnturanee  Company,  mprat  p.  68. 
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Nitchie  ▼.  Smith. 


NiTCHiE  against  Smith,  Administratrix  of  Smith. 

Where  a  jadgment  hy  default  was  regularly  obtained  againat  an  adminiatra- 
trtz,  ihe  was  allowed  to  come  in  and  plead,  upon  ihowing  a  sufficient  ez- 
coae ;  bat  the  jadgment  wae  directed  to  itand  ae  secartty  for  the  a$9et9 
remaining  after  payment  of  prior  jadgments  confeised,  and  for  anetB 
fuondo  aeeiderint 

C.  I.  BooERT,  for  the  defendant,  moved  to  set  aside  a 
judgment  hj  defiiult,  on  scire  facias^  entered  at  the  last 
term.  The  defendant's  affidavit  stated  that  she  had  a  good 
defence,  and  that,  during  the  time  for  pleading,  her  attorney 
was  dangerously  ill,  she  herself  residing  in  Connecticut. 

Hamilton^  contra,  contended  that  the  judgment,  at  least, 
ought  to  stand  as  security  for  the  assets. 
[♦287]  *Per  Curiam.  The  defendant  ought  not  to  be 
made  liable  beyond  the  assets  remaining  in  her 
hands,  after  satisfying  the  other  judgments  which  she  con- 
fessed. Not  having  sufficient  to  discharge  all  the  judgments, 
she  was  obliged  to  give  some  a  preference.  Her  election  in 
favor  of  other  creditors,  therefore,  is  not  to  be  chained  to  any 
misapplication  of  the  assets ;  and  she  ought  not  to  be  made 
liable  for  more  than  what  remains,  after  satisfying  those 
judgments.  Her  excuse,  too,  for  not  pleading,  appears  suffi- 
cient ;  but  as  the  judgment  is  regular,  it  ought  to  stand  as 
security  for  the  assets  in  her  hands,  beyond  the  amount  of 
the  other  judgments,  and  for  other  assets  quando  acciderint  ; 
and  she  must  disclose,  by  affidavit,  the  state  of  the  assets  at 
the  time,  and  since. 

Rule  accordingly.(a) 

(a)  See  Ru99el  7.  Ball,  infra,  toI.  3,  p.  93.    MeKifutry  t.  Edward^  aupra, 
p.  ltd,  andn.  (d.) 
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Haskins  offainst  Snowden. 

Wliere  the  defendant  gives  notice  of  bail,  in  propria  pertona,  and  the  plain- 
tiff lenree  bim  with  a  copy  of  the  declaration  and  notice  of  rale  to  plead, 
and  the  defendant  afterwarda  retaina  an  attorney,  the  plaintiff  need  not 
serve  another  copy  of  the  declaration  and  notice  on  the  attorney. 

S.  JoME8|  Jan.  moved  to  set  aside  the  default  entered  in 
this  cause,  for  want  of  a  plea,  on  the  ground  of  irregularity. 

It  appeared  that  Malcolm  bad  given  notice  of  being  con- 
cerned as  attorney  for  the  defendant ;  but  no  copy  of  the  de- 
claration, or  notice  of  the  rule  to  plead,  had  been  served  on 
him.  The  plaintiff,  having  previously  received  a  notice  of 
bail  being  filed,  from  the  defendant  in  person,  served  the  copy 
of  the  declaration  and  notice  on  him,  before  receiving  any 
notice  of  the  retainer  from  Malcolm. 

Riker^  contra. 

"^Per  Curiam.  After  receiving  notice  of  bail  from  [♦288] 
the  defendant,  in  pnypria  persona^  it  was  regular  to 
serve  the  copy  of  the  declaration  on  him ;  and  the  plaintiff 
was  not  bound  to  deliver  a  new  copy  and  notice  to  the  attor- 
ney who  was  afterwards  retained.  But  as  the  defendant  has 
made  affidavit  that  he  has  a  good  defence  on  the  merits,  and 
no  trial  has  been  lost,  the  default  is  set  aside,  on  payment  of 
costs. 

Rule  granted.(a) 

(«)  See,  to  the  same  point,  KUeeke  ?.  Stylet^  3  Johnson,  250. 
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Baker  against  Ludlow. 

Where  "  dried  fith^*  were  enumerated  among  the  articlee  in  the  memoTandum 
to  a  policy  of  iniurance,  as  free  from  average,  nnltfae  general ;  as  alao,  "  all 
other  article!  perishable  in  their  own  natare ;"  it  was  held,  that  piekUd  fish 
were  not  included  in  the  memorandum,  and  that  the  plaintiff  might  reco- 
ver for  an  average  loss  on  them. 

This  was  an  action  on  a  policy  of  insurance,  on  goods, 
from  North  Carolina  to  Martinique.  At  the  foot  of  the  poli- 
cy, was  the  following  memorandum :  "  It  is  agreed,  that  salt, 
grain  of  all  kinds,  Indian  meal,  fruits,  cheese,  dried  Jish,  ve- 
getables and  roots,  and  all  other  articles  perishable  in  their 
own  nature,  are  warranted  by  the  assured,  free  from  average, 
unless  general." 

The  cargo  consisted  of  pickled  Jish,  peas  and  other  arti- 
cles. During  the  voyage,  the  vessel  sprung  a  leak,  and  the 
peas,  which  were  in  bulk,  became  so  much  damaged  and 
heated  as  to  spoil  the  fish.  The  fish  were  herrings  pickled 
in  North  Carolina  under  the  direction  of  sworn  inspectors, 
and  were  in  good  order  when  the  vessel  sailed. 

At  the  trial,  three  witnesses  on  the  part  of  the  plain- 
tiff  were  of  opinion  that  pickled  fish  was  not  a  perish- 
able  article  within    the   meaning   of   the    memorandum 
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[*290]  *in  the  policy ;  and  on^of  them  said  that  the  memo- 
randum had  been  altered  within  a  few  years  to  dry 
fish,  so  as  to  exclude  pickled  fish.  Two  witnesses  for  tte 
defendant  said  they  thought  pickled  fish,  particularly  her- 
ringSi  a  perishable  article  within  the  memorandum. 

The  jury  found  a  verdict  for  the  plaintiff,  for  a  partial  loss. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

PendUtan,  for  the  defendant. 

Troup  and  Boyd,  for  the  plaintiff. 

Per  Curiam.  By  the  terms  of  the  memcrandumf  fish  in 
general  were  not  intended  to  be  included ;  and  the  expres- 
sion dried  fish  implies  that  other  fish  were  not  intended ; 
for  expreasio  unius  exclusio  est  alter%us.{a)  The  subsequent 
words,  '*  all  other  articles  perishable  in  their  own  nature," 
are  not  applicable  to  the  articles  previously  enumerated,  nor 
can  they  repel  the  implication  arising  from  the  enumeration 
of  them.  The  weight  of  evidence  is  also  iti  favor  of  this  con- 
struction, as  being  that  in  which  the  sense  of  the  words  is 
generally  understood.  We  are,  therefore,  of  opinion  that  the 
plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff.(6) 


[*291]  •BuTTBRwoRTH  offaifist  Staog. 

Whaie  a  penon  brought  a  eait  in  the  name  of  another,  withoat  hie  privity  or 
eoneeBt>  it  was  held  to  be  a  contempt  of  the  coort,  and  the  nominal  plain- 
tiff being  nonenited,  an  attachment  was  granted  against  the  penon  who 
brought  the  s«it,  for  the  costs. 

This  was  an  action  of  assumpsit^  on  a  promissory  note, 
brought  by  Richard  M.  WooihuU,  in  the  name  of  Bntter- 

(a)  See  Co.  Litt  (Coventry's  read,  ed.)  210,  (a,) ;  Bro.  Max.  278, 286,  where 
mtny  cases  are  cited. 

(i)  Upon  the  construction  of  policiee  of  insurance,  see  1  PhiUipe  on  Insnr- 
ince,  43,  et  seq, ;  1  Duer  on  Ins.  158,  et  9eq, 
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worthy  the  present  plaiDtiff.  It  appeared  that  Butterworth 
never  was  either  the  payee  or  holder  of  the  note,  nor  in  any 
way  interested  therein ;  and  that  Woodhuil  never  had  any 
authority  to  bring  the  suit  in  his  name,  and  that  the  plaintiff 
knew  nothing  of  the  suit. 

The  plaintiff  was  nonsuited  at  the  last  circuit. 

Baldwin  now  moved  for  a  rule  on  Woodhuil,  to  show 
cause  why  an  attachment  should  not  issue  against  him  for 
the  costs,  on  the  ground  of  a  contempt  of  the  process  of  the 
court 

Per  Curiam.  This  is  evidently  an  abuse  of  the  process 
of  the  court.  It  is  a  contempt  to  bring  a  fictitious  suit,  or 
to  use  the  name  of  another,  without  his  privity  or  consent. 
If  we  do  not  interfere,  the  nominal  plaintifi  may  be  materi- 
ally injured  ;  and  when  it  is  in  our  power  to  afford  him  re- 
liefy  in  this  summary  mode,  as  for  a  contempt,  we  ought  to 
do  it,  and  reach  the  real  person  who  has  perverted  the  pro- 
cess of  the  court.  We  therefore  grant  the  rule.  {Coxe  v. 
Phillips,  Cas.  temp.  Hardw.  237.    4  Bl.  Com.  286.) 

Rule  granted.(a) 


•Gilbert  against  Field.  [*292] 

When  the  plaintiff  doee  not  declare  within  the  time  required  by  the  sUtate, 
the  defendant  cannot  enter  a  jadgrment  of  non  pros,  without  having  previ- 
oody  entered  a  mle  for  the  plaintiff  to  declare,  and  eerred  him  with  a  ne- 
lice  of  inch  mle. 

This  was  an  action  for  slander.  The  plaintiff  not  hav- 
ing declared  within  two  terms,  the  defendant  entered  his  de- 
fault in  the  book  of  common  rules,  and  afterwards  entered  a 
judgment  of  nan  pros  thereon,  without  a  rule  or  notice  to 
declare. 

(a)  See  3  ReviMd  Statates  of  New  York,  534,  i  1.  Graham's  Practice, 
9d  ed.  691. 
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Riggs,  for  the  plaintiff,  now  moved  to  set  aside  the  judg- 
ment for  irregularity. 

Spencer,  contra. 

Per  Curiam.  The  statute  directs,  generally,  that  if  the 
plaintiff  does  not  declare  before  the  end  of  two  terms,  the 
defendant  shall  be  entitled  to  a  judgment  of  non  pros;  but 
the  time  and  manner  of  declaring,  and  of  entering  the  judg- 
ment of  non  prosj  is  left  to  be  governed  by  the  rules  and 
practice  of  the  court.  The  7th,  8th,  and  9ih  rules  of  April 
term,  1796,  require,  in  all  cases,  whether  the  defendant  en- 
ters bis  appearance,  or  files  common  or  special  bail,  that  a 
rule  to  declare  must  be  entered,  and  notice  thereof  given  to 
the  plaintiff,  or  his  attorney,  before  a  judgment  of  nonsuit 
can  be  entered.  As  no  such  rule  has  been  entered,  or  notice 
given,  the  judgment  must  be  set  aside. 

Rule  granted.(a) 


[*293]  •Renoard  agahist  Noble. 

In  an  action  of  Bcirt  faexMt  against  bail,  the  defendant  pleaded  that  another 
penou  of  ihe  same  name  and  descriptiou  became  bail*  and  traversed  that 
be  was  the  person  named  in  the  bail-piece.  The  name  of  Elnathan  Noble 
was  inserted  in  the  bail-piece,  but  it  was  proved  that  Stephen  Norton  was 
the  person  who  intended  to  be  bail,  and  who,  in  fact,  appeared  before  the 
jndge  who  took  and  signed  the  acknowledgment  on  the  bail-piece.  It  waa 
held,  that  the  plea  was  good  ;  that  the  evidence  was  admissible,  and  suffi- 
cient, OB  the  issue  joined  between  the  parties,  as  to  the  identity  of  the 
person. 

Where  bail  are  personated,  the  court  will,  in  their  discretion,  on  motion^  order 
a  naeaiur  of  the  bail. 

But  if  there  has  been  a  felonious  personating  of  bail,  they  will  stay  any  or- 
der for  relief,  until  the  party  personated  has  prosecuted  the  felon.  Per 
Kent,i, 

This  was  an  action  oi  scire  fadas^  on  recognizance  of 
bail,  in  which  the  defendant  is  described  as  "  Elnathan  No- 

(a)  See  Graham's  Practice,  2d  ed.  p.  191,  622.    Id  3d  ed.  vol.  1,  587,  and 
n.  (4.) 
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ble,  of  the  town  of  Piltsfield,  yeoman."  The  defendant 
pleaded,  that  another  person  of  the  same  name  and  descrip- 
tion became  bail,  and  traversed  that  the  defendant  is  the  same 
person.  The  plaintifif  i^phed  that  the  defendant  and  the 
person  described  in  (he  recognizance  of  bail  are  the  same 
person,  and  issue  was  joined  thereon. 

At  the  trial  of  this  caase,  the  defendant  admitted  his  name 
and  addition  to  be,  as  stated  in  the  recognizance  of  bail,  and 
that  there  was  no  other  person  of  that  name  and  addition  in 
the  town  where  the  defendant  resided,  to  his  knowledge. 

The  defendant  then  proved  that  the  defendant  in  the  ori- 
ginal suit  employed  an  attorney,who,  in  the  autumn  of  1798, 
made  out  a  baiUpiece,  as  of  the  term  of  October,  1798,  which 
the  original  defendant  took,  and  went  out  with  his  bail,  and 
returned  on  the  same  day  with  the  bail-piece,  certified  by  a 
judge,  and  in  company  with  one  Stephen  Norton.  The 
attorney  did  not  recollect  the  bail,  whether  he  was  the  pre^ 
sent  defendant  or  the  said  Stephen  Norton ;  but  it  appeared 
that  the  name  of  the  bail,  in  the  bail-piece,  was  in  the  hand- 
writing of  the  attorney,  and  that  Norton  resided  in  a  differ- 
ent town  from  that  in  which  the  defendant  resided.  The 
bail-piece  was  dated  the  11th  January,  1798.  It  further  ap- 
peared, by  the  testimony  of  Stephen  Norton,  that  he  came 
to  Cooperstown  (where  the  judge  who  took  the  bail  resided) 
to  be  special  bail  for  the  defendant  in  the  original  suit.  The 
original  defendant  went  to  the  attorney  to  get  the  bail-piece 
drawn,  and  then  he  and  Norton  went  together  to  the 
judge,  who  signed  his  name  to  the  *bail-piece,  but  [*294] 
did  not  ask  Norton  to  acknowledge  himself  bail,  and 
no  words  passed  between  him  and  the  judge.  This  was  on 
the  11th  January,  1798  ;  and  the  present  defendant  was  not 
in  Cooperstown  on  that  or  the  preceding  day.  Norton  sup- 
posed  himself  bail,  till  after  a  trial  in  the  original  suit,  and 
the  original  defendant  had  gone  off.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  a  case 
containing  the  above  facts ;  and  two  questions  were  raised 
for  the  consideration  of  the  court. 

1.  Was  the  evidence  admissible  ? 

Vol.  II.  61 
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2.  If  SO,  was  H  sufficient  to  establish  the  plea? 

Emottj  for  the  plaintiff. 

Hoffmariy  Attorney-General,  contra. 

Kent,  J.  delivered  the  opinion  of  the  court.  It  was  ad- 
mitted by  the  plaintiff's  counsel,  at  the  argument,  that  in 
case  bail  are  personated,  the  court  could  direct  a  vacatur  of 
the  bail ;  and  this  appears  to  have  been  done  in  a  variety  of 
cases.  (Cotton's  case,  Cro.  Jac  256.  Higham  v.  Barfoldj 
3  Keb.  694.  Beasley's  case,  T.  Jones,  64.)  The  power  of 
awarding  a  vacatur  is  exercised  by  the  court  in  great  discre- 
tion. They  refuse  it  where,  upon  examination,  the  merits 
of  the  cause  do  not  appear  sufficiently  clear ;  (1  Ld.  Raym. 
445 ;  12  Mod.  257 ;)  and  sometimes  stay  it  until  the  person 
personated  has  prosecuted  to  effect  the  person  guilty  of  wil- 
fully personating  him,  as  was  done  in  Beasley's  case.  (T. 
Jones,  64.)(a) 

AH  the  cases  that  have  been  cited  are  instances  of  appli- 
cation to  the  discretion  of  the  court.  There  are 
[•296]  none  *of  a  plea  avoiding  the  record.  But  the  form 
of  the  plea  in  the  present  case  is  taken  from  Lilly's 
bint.  398,  a  book  of  generally  approved  precedents ;  and  it 
does  not  appear  to  be  repugnant  to  the  rule,  that  no  averment 
shall  be  admitted  against  a  record.  The  plea  does  not  con- 
tradict a  single  fact  in  the  bail-piece.  It  only  avers  that  the 
defendant  is  not  the  person  of  that  name,  thereby  intended, 
which  is  an  averment  consistent  with  the  truth  of  the  record. 
But  the  validity  of  the  plea  is  not  to  be  examined  in  this 
way,  for  the  plaintiff  admits  its  validity,  in  point  of  law,  by 
traversing  the  fact ;  and  the  parties  go  to  trial  upon  the 
issue,  whether  the  defendant  is  or  is  not  the  same  person 
mentioned  and  described  in  the  bail-piece. 

To  this  issue  the  evidence  offered  was  competent  and  per- 
tinent ;  and  the  only  remaining  question  arising  on  the  case 
is  in  respect  to  its  sufficiency. 

(a)  See  Hothouse  ▼.  Hamilton,  (1  Scoales  and  Lefroy,  307,)  in  which  it 
was  held  that  an  enrolment  of  a  deed  binds,  though  procnred  by  fraud  ;  and 
that  it  10  better  to  let  the  party  seek  his  remedy  for  the  fraud,  than  question 
the  record. 
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Here,  also,  I  cannot  entertain  any  doubt.  The  derendant 
most  certainly  was  not  the  person  who  appeared  and  became 
special  bail.  It  appears  from  the  testimony  of  Stephen  Nor- 
ton, that  he  was  himself  the  person  who  appeared  before  the 
judge,  when  the  acknowledgment  of  bail  was  certified ;  that 
he,  bonajidej  intended  to  be  the  bail,  and  supposed  he  was 
bail. 

This  is  not  the  case,  therefore  of  a  felonious  personating 
of  bail,  in  which  the  courts  have  required,  when  application 
has  been  made  to  their  discretion  for  relief,  a  previous  prose- 
cution of  the  felon.  But  it  may  be  said  that  the  whole  plea 
is  not  verified,  to  wit,  that  there  was  another  person  of  the 
same  name  and  description,  who  became  bail ;  and  that*  the 
proof,  as  far  as  it  goes,  is,  that  there  was  no  other  person  of 
that  name  and  description.  In  answer  to  this  objection,  I 
consider  the  allegation,  that  another  person  of  the  same  name 
became  bail,  as  but  one  inducement  to  the  substance,  or  gist 
of  the  plea,  which  is,  that  the  defendant  was  not  that  per- 
son. The  proof  that  there  was  no  other  person,  is 
but  merely  negative.  *It  could  not  be  requisite  for  [*296] 
the  defendant  to  prove  such  a  fact ;  and  if  he  proves 
himself  not  to  be  that  person,  the  law  will  intend,  in  con- 
formity with  the  plea,  and  in  consistency  with  the  truth  of 
the  record,  that  another  person  of  the  same  name  and  de- 
scription does  exist. 

la  the  case  of  Charles  Ratclifie,  (Foster,  41,)  who  was 
brought  into  court  for  judgment,  in  the  year  1746,  upon  a 
conviction  and  attainder  had  in  the  year  1716 ;  he  pleaded 
that  he  was  not  the  person  mentioned  in  the  record,  and  issue 
was  joined  on  that  single  fact,  without  its  being  incumbent 
on  the  defendant  to  question  or  identify  any  other  person. 
No  doubt  was  entertained  but  that  if  the  plea  had  been  true 
in  fact,  it  would  have  been  valid  in  law. 

We  are,  therefore,  of  opinion  that  the  defendant  is  entitled 
to  judgment. 

Judgment  for  the  defeDdant.(a) 

(a)  Sw  Graham's  Practice,  9d  ed.  433,  •<  nq. ;  818,  et  9€q. 
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GiLFERT  against  Hallet  and  Bowne. 

Insnrance  on  gooda,  at  and  from  New  York  to  Barracoa,  with  liberty  to  tonch 
at  one  or  two  porta  on  the  north  side  of  Caba ;  the  adventure  to  continne 
nntil  the  g^oodt  are  aafely  landed  at  Barracoa,  and  one  or  two  porta  on  the 
north  Bide  of  Caba.  The  TesBel  arrived  at  Barracoa  the  26th  Jone»  and 
•taid  there  antil  the  30th  October,  1799,  without  being  able  to  wU  the  cargo, 
except  a  email  part,  and  withoat  Belling  any  of  the  goods  of  the  insared ; 
and  the  TeBsel  wbb  forcibly  entered  by  pirates,  who  carried  away  4,780  doU 
lam,  in  eaah,  and  a  great  quantity  of  goods.  The  TeBsel  set  sail  for  the  Ha- 
vanna,  but  was  compelled  by  stress  of  weather  and  want  of  proyisions  to  go 
to  New  Providence,  where  she  arrived  the  15th  l>eeember,  where  the  goods 
remaining  were  sold  for  3,701  dollars  (the  invoice  amount  of  the  cargo  be- 
ing about  16,500  dollars)  and  the  voyage  broken  up,  and  an  abandonment 
made,  as  for  a  total  loss.  It  was  held,  that  the  stay  at  Barracoa  did  not 
amount  to  a  demation  ;  that  the  breaking  bulk  at  Barracoa,  did  not  put  an 
end  to  the  voyage  there,  and  that  the  breaking  up  the  voyage  at  New  Pro- 
vidence was  justifiable,  and  a  sufficient  ground  of  abandonment,  so  as  to 
entitle  the  plaintiff  to  recover  for  a  total  loss. 

This  was  an  action  on  a  policy  of  insurance,  dated  23d 
May,  1799,  on  goods,  on  board  the  sloop  Two  Friends,  "  at, 
and  from  New  York  to  Barracoa,  with  liberty  to  touch  atone 
or  two  ports  on  the  north  side  of  Cuba."  The  ad- 
[*297]  venture  was  to  "  continue  until  the  goods  *were  safely 
landed  at  Barracoa,  and  one  or  two  ports  on  the  north 
side  of  Cuba."  The  premium  was  tweWe  and  a  half  per 
cent,  to  return  two  and  a  half  per  cent,  if  the  voyage  ended 
at  Barracoa. 

The  vessel  sailed  from  New  York  on  the  voyage  insured 
the  2d  June,  1799,  and  arrived  at  Barracoa  on  the  8th  June, 
and  on  the  21st  October  proceeded  to  Quibera,  and  arrived 
off  the  harbour  on  the  23d  ;  when  the  supercargo  went  on 
shore  to  go  to  a  town  about  thirty  miles  from  the  harbour, 
and  the  sloop  was,  in  the  mean  time,  to  be  kept  off  and  on 
the  harbour.  On  the  26th,  the  sloop  run  into  the  harbour, 
in  consequence  of  a  signal ;  but  which  proved  to  be  that  of 
pirates,  who  came  on  board  and  by  force  took  possession  of 
and  plundered  the  vessel.  They  took  away  4760  dollars  in 
cash,  and  a  great  quantity  of  goods.     On  the  same  day  the 
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supercargo  returned,  and  finding  the  pirates  on  board,  went 
on  shore  on  the  28th  to  procure  an  armed  force,  which,  how- 
ever, arrived  too  late.  The  pirates  left  the  sloop  on  the  30th 
October,  and  on  the  1st  November,  she  set  sail  for  the  Ha- 
vanna,  by  what  was  deemed  the  safest  course.  In  conse- 
quence of  high  winds  and  a  heavy  sea,  the  sloop  lost  three 
main  shrouds,  between  the  6th  November  and  the  14(b  De- 
cember, one  sailor  died,  and  the  sloop  wanted  hands  and  ne- 
cessaries ;  and  the  crew  being  worn  out  by  fatigue,  they  bore 
away  on  that  day  for  Nassau,  where  they  arrived  on  the  16th 
December.  The  sloop  had  continued  at  Barracoa,  with  en- 
deavors, on  the  part  of  the  supercargo  to  sell  his  cargo,  but 
he  could  only  dispose  of  a  small  parcel  from  each  invoice, 
except  the  plaintiff's,  of  which  he  sold  none.  Several  per- 
sons had  adventures  on  board.  There  were  nearly  twenty 
American  vessels  at  Barracoa,  which  staid  nearly  as  long  as 
the  Two  Friends.  The  plaintiff's  goods  were  carried  to 
New  Providence,  and  there  sold  with  the  cargo  that  remain- 
ed. The  invoice  amount  of  the  whole  cargo  was  about 
16,500  dollars,  and  the  net  proceeds  of  the  whole 
sold  at  Nassau  *was  3701  dollars  and  31  cents.  An  [*298] 
abandonment  was  made  on  the  17th  March,  1800. 

On  these  facts,  the  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  as  for  a  total  loss. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Pendleton  and  Harison^  for  the  defendants. 

B,  Livingston  and  Troup,  contra. 

The  counsel  for  the  defendants  contended,  that  the  risk 
ended  by  breaking  bulk  at  Barracoa,  or,  at  least,  that  the 
long  stay  at  Barracoa,  nearly  four  months,  was  unnecessary 
and  amounted  to  a  deviation ;  and  that  staying  three  days  off 
the  harbor  of  Quibera  was  also  unnecessary,  and  a  devia- 
tion ;  for  the  liberty  granted  in  the  declaration  to  touch,  was 
only  for  information  and  not  for  trade ;  and  lastly,  that  the 
vessel  might  easily  have  been  repaired  at  New  Providence, 
and  gone  on,  the  plaintiff  not  having  lost  any  of  his  pro- 
perty. 
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Kent,  J.  delivered  the  opinion  of  the  court.  Staying  an 
unusual  and  unnecessary  time  at  a  port  will  amount  to  a  de- 
viation ;  (Park,  295 ;)  but  I  cannot  say  that  this  was  the  case 
with  the  vessel  in  question  at  Barracoa.(a)  Tlie  object  of 
the  voyage  to  that  place  was  the  sale  of  the  cargo,  and  tlie 
supercargo  made  endeavors,  but  to  no  purpose,  to  effect  a 
sale.  From  the  facts  found,  we  cannot  now  intend  any  un- 
reasonable delay  or  negligence,  on  the  part  of  the  assured,  at 
Barracoa.  We  are  to  consider  the  supercargo  as  having 
tried,  from  week  to  week,  to  sell  the  cargo,  even  by 
{*299]  retailing  it  in  small  parcels ;  and  that  *his  long  stay 
there  was  not  singular  nor  probably  unusual,  since 
about  twenty  sail  of  American  vessels  tarried  there  nearly  as 
long  as  the  sloop  Two  Friends. 

Nor  do  I  consider  that  the  breaking  bulk  at  Barracoa  put 
an  end  to  the  voyage  or  terminated  the  risk.(6)  In  respect 
to  the  plaintiff's  cargo,  there  was  no  breaking  bulk.  But 
what  takes  this  case  out  of  those  that  have  been  cited,  (Park, 
4lh  ed.  206  ;  Still  v.  Wendell,  6  Term  Rep.  631 ;  Millar, 
126,)  is  the  special  stipulation  in  the  policy,  that  the  adven- 
ture was  to  continue  until  the  goods  were  safely  landed  at 
Barracoa,  and  one  or  two  ports  on  the  north  side  of  Cuba. 

It  was  evidently  the  intention  of  the  parties  to  make  this 
a  trading  voyage,  and  that  the  vessel  might  go  from  Barra- 
coa to  one  or  two  ports  on  the  north  side  of  Cuba,  disposing 
of  the  cargo  by  retail,  as  the  vessel  proceeded,  within  the 
prescribed  course.  If  the  breaking  bulk  at  one  port  was  to 
put  an  end  to  the  risk,  the  language  of  the  policy  would  have 
been  different.  It  would  have  been  expressed  that  the  ad- 
venture was  to  continue  until  the  goods  were  landed  at  Bar- 
racoa, or  other  port  of  discharge  on  the  north  side  of  Cuba. 
This  is  probably  not  an  unusual  provision  in  our  policies  of 
insurance,  for  in  the  cause  of  Smith  v.  Bates  and  Water- 
bury,  which  was  on  a  policy  to  a  market  in  the  West  Indies, 

(a)  [Old  note.]  See  Earl  ▼.  Shats,  1  Johnt.  Cas.  313.  SmUh  ▼.  Surridg9, 
4  Etp.  N.  P.  Rep.  25  ;  and  Suydam  and  another  ▼.  Marine  Insurance  Compa" 
ny  3  Johns.  Rep.  138. 

{h)  [Old  note.]    See  Rain  T.  Bell,  9  Eaat'a  Rep.  195. 
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and  which  was  tried  at  the  New  York  circuit,  in  1795 ;  it 
was  shown  to  be  the  mercantile  usage  and  sense  on  the  sub- 
ject, that  on  a  policy  to  a  market,  the  vessel  might  go  from 
island  to  island  until  the  whole  of  the  cargo  was  sold,  with* 
out  being  chargeable  with  a  deviation.(a) 

The  other  stipulation  in  the  policy  to  return  two  and  a 
half  per  cent,  if  the  voyage  ended  at  Barracoa,  confirms  the 
opinion  that  Barracoa  was  not  understood  to  be,  at  all  events, 
the  terminus  of  the  voyage,  and  the  liberty  to  touch,  which, 
had  it  stood  naked  and  unexplained  in  the  policy, 
could  not  have  extended  to  a  liberty  *to  break  bulk,  ['SOO] 
must  mean  leave  to  trade,  and  that  too  subsequent 
in  the  order  of  time  to  the  arrival  at  Barracoa. 

I  see  nothing,  therefore,  either  in  the  stay  or  in  breaking 
bulk,  to  prevent  the  plaintiff  from  recovering.  Nor  did  the 
stay  of  three  days  before  and  off  the  harbor  of  Quibera, 
amount  to  a  deviation.  It  was  not  an  unreasonable  delay  or 
deviation,  in  seeking  for  a  market,  considering  the  nature 
and  circumstances  of  that  coast,  and  the  character  of  the  na- 
tives. 

So  while  the  vessel  was  on  her  way  to  the  Havanna,  the 
departure  to  the  island  of  Nassau  arose  from  necessity ;  from 
adverse  weather  which  weakened  the  vessel,  exhausted  Xh% 
necessaries  of  life,  and  the  strength  and  competency  of  the 
crew. 

The  only  question  then  is  this,  was  the  voyage  broken  up, 
so  as  to  justify  an  abandonment  on  the  arrival  of  the  vessel  at 
New  Providence  ?  The  whole  cargo  of  the  vessel  amounted 
originally  to  16,000  dollars  ;  and  only  a  small  parcel,  proba- 
bly not  amounting  to  a  third  of  the  cargo,  was  sold  at  Bar- 
racoa. A  great  quantity  of  goods  and  4780  dollars  in  cash 
were  lost  by  the  act  of  the  pirates,  so  that  the  net  amount  of 
the  whole  cargo  remaining,  when  the  vessel  arrived  at  Pro- 
vidence, did  not  exceed  3701  dollars.  Considering  the  ves- 
sel was  injured  and  the  necessaries  exhausted,  owing  to  the 
state  of  the  winds  and  sea,  and  the  cargo  so  greatly  diminish- 

(a)  [Old  Dote.]    See  MaxwtU  ▼.  Robinmm  and  another,  1  Johns.  Rep.  33a 
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ed  by  the  piracy,  I  think  the  voyage  may  be  deemed  to  have 
been  broken  up,  and  not  worth  parsuing.  The  expense  of 
pursuing  it,  would  have  exceeded  the  benefit  arising  from  it. 
(2  Burr.  Rep.  1269.  1  Term  Rep.  615.)  The  remains  of 
the  cargo  could  not  justify  the  re-equipment  of  the  vessel, 
and  a  continuance  of  the  voyage ;  and  the  jury  were  warran- 
ted in  finding  a  total  loss. 
We  are,  therefore,  of  opinion  that  the  motion  be  denied. 

Rule  refused  .(a) 


[•301]  *The  People  against  Olcott. 

A.  and  B.  wore  indicted  for  a  ooaipiracy  to  defraud  C.  B.  was  aeqaitted»  and 
the  jury  being  unable  to  agree  on  a  verdict  whether  A.  was  guilty  or  not, 
the  court,  againet  the  consent  of  A.,  ordered  a  juror  to  be  withdrawn,  and 
the  jury  discharged.  It  was  held  that  the  court  may,  in  their  discre- 
tion, in  a  criminal  case,  discharge  a  jory  who  are  unable  to  agree  on  a  ver- 
dict, and  against  the  consent  of  the  defendant,  who  may  be  brought  to  trial 
a  second  time  for  the  same  offence. 

Whether  the  court  can  discharge  a  jury  in  a  capital  case  on  the  ground  that 
they  cannot  agree.     Que.    Per  Kent,  J. 

Where  three  persons  were  engaged  in  a  conspiracy,  and  one  of  them  died  be- 
fore trial,  and  another  was  acquitted,  it  was  held  that  the  survivor  might 
be  tried  and  convicted. 

A.  and  B.  being  indicted  for  a  conspiracy  to  defraud  C,  the  jury  found  a  ver- 
dict that  there  was  an  agreement  between  A.  and  B.  to  obtain  money  from 
C,  but  with  an  intent  to  return  it  again  ;  this  was  held  not  to  be  a  verdict 
of  acquittal,  or  a  verdict  on  which  any  judgment  could  be  given. 

The  prisoner  being  brought  into  this  court  by  habeas  ear^ 
pusy  a  motion  was  made  that  he  should  be  discharged  upon 
the  following  statement  of  facts. 

The  prisoner  and  Henry  Aborn  were  indicted  at  the  New 
York  oyer  and  terminer^  in  November  last,  for  that  they  and 
Solomon  Roe  had  cotispired  to  defraud  the  Bank  of  New 
York  of  money.    Roe  was  dead  when  the  indictment  was 

(a)  See  the  note  to  Patrick  v.  LudUno,  infra,  vol.  3,  p.  10. 
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found.  The  prisoner  and  Aborn  were  brought  to  trial  at  the 
same  court,  and  the  latter  acquitted  ;  and  with  respect  to  Ol- 
cott,  the  jury,  after  having  remained  out  a  long  time,  to  wit, 
from  about  8  o'clock  on  Saturday  evening  till  near  2  o'clock 
the  next  day ;  and,  coming  into  court  two  or  three  times  for 
information  and  advice,  agreed  on  the  following  verdict: — 
''That  there  was  an  agreement  between  Roe  and  the  prisoner 
to  obtain  money  from  the  Bank  of  New  York,  but  with 
intent  to  return  it  again."  This  verdict  the  court  considered 
as  imperfect,  and  refused  to  receive  it.  The  court  then  asked 
the  jury  if  there  was  any  prospect  of  their  agreeing  on  a 
general  verdict  of  guilty  or  not  guilty,  and  the  foremen  said, 
"No."  They  were  then  asked  if  they  could  agree  to  find  a 
special  verdict,  stating  the  procuring  the  money  from  the 
bank,  in  the  manner  stated  in  the  indictment,  except  as  to 
the  intent  therein  charged,  to  defraud  the  bank,  and  leave 
that  intent,  as  an  inference  of  law,  to  the  court ;  and  the 
foreman  said,  "  No."  They  were  then  asked  whether  they 
would  agree  to  a  special  verdict,  finding  the  conspiring  as 
charged,  excepting  the  intent  to  defraud,  &c.,  and  with  this 
additional  fact,  that  they  intended  to  return  the  mo- 
ney again  ;  and  the  foreman  answered  ♦again  in  the  [•302] 
negative ;  whereupon  the  court,  without  the  consent 
of  the  prisoner,  ordered  a  juror  to  withdraw,  and  the  rest 
being  called,  and  only  eleven  answering,  they  were  dls^ 
charged. 

The  counsel  for  the  prisoner  contended  that  he  ought  to 
be  discharged,  on  three  grounds. 

1.  Because  the  prisoner,  being  once  put  on  his  trial,  and 
the  jury  not  being  able  to  agree  on  a  perfect  verdict,  and  be- 
ing discharged  by  the  court  against  the  consent  of  the  priso- 
ner, he  cannot  be  again  brought  to  trial. 

2.  Because  the  conviction  of  two  persons  is  requisite  to 
constitute  the  crime  of  conspiracy,  and  Aborn  being  acquit- 
ted, and  Roe  being  dead,  the  prisoner  cannot  legally  be  con- 
victed. 

3.  Because  the  verdict  offered  was  a  competent  verdict  of 
acquittal,  and  ought  to  have  been  received. 

Vol.  n.  *    62 
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Riggs  and  B.  Livingston^  for  the  prisoner. 

Hoffman^  Attorney-General,  contra. 

Kent,  J.  delivered  the  opinion  of  the  court.  L  The  first 
point  arose,  and  was  decided  by  this  court,  at  the  last  term^ 
in  the  case  of  The  People  v.  Denton  ;  (see  ante,  275 ;)  but, 
as  the  same  question  has  been  raised  and  argued  by  counsel 
in  this  cause,  it  was  evidently  with  a  view  that  the  court 
should  reconsider  its  former  decision.  This  has  accordingly 
led  me  to  give  the  subject  a  further  and  more  attentive  con- 
sideration ;  and  my  researches  and  reflections  have  termina* 
ted  in  the  following  result. 

Lord  Coke  (I  Inst.  227,  b.  3  Inst.  110,)  lays  it  down  as  a 
general  rule,  that  a  jury  sworn,  and  charged  by  the  court,  in 
cases  of  life  or  member,  and  so  in  all  cases  of  felony,  cannot 
be  discharged  by  the  court,  or  any  other,  but  they 
[*303]  ought  to  give  a  verdict.  The  only  'authority,  how- 
ever, that  he  cites  in  favor  of  this  general  position, 
is  a  case  from  21  Edw.  III.  18,  (Foster,  32  ;  Brockets  Corone, 
42,)  in  which  it  was  adjudged  that  a  person  indicted  for  lar- 
ceny, and  who  had  pleaded  not  guilty,  and  put  himself  upon 
his  country,  should  not,  afterwards,  when  the  jury  was  in 
court,  be  admitted  to  become  an  approver  ;  because,  by  so- 
lemnly denying  the  fact  by  his  plea,  he  had  lost  all  credit, 
and  ought  not  to  be  received  as  a  witness  against  others. 
(Foster,  32, 33.  Brooke's  Corone,  42.)  This  auihority,  cited 
by  Lord  Coke,  does  not  warrant,  or  add  the  least  sanction  to 
his  general  rule,  and  the  authority  itself  was  afterwards  over- 
ruled ]  and  the  court  used  to  exercise  its  discretion,  in  some- 
times refusing,  and  sometimes  admitting  persons  to  the  lib- 
erty of  approving,  after  the  jury  were  sworn,  and  evidence 
in  part  given.  (Foster,  33,  34.)  The  same  doctrine  ad- 
vanced by  Coke,  was  afterwards  engrafted  by  Serjeant  Haw- 
kins, (P.  C.  b.  2.  c.  97,  s.  1,)  and  by  Mr.  Justice  Blackstone, 
(Com.  vol.  4,  p.  360,)  into  their  elementary  treatises  on  the 
criminal  law  ;  but  their  opinions  rest  solely  upon  the  foun- 
dation of  Lord  Coke's  authority.  There  is  also  a  note  in 
Garth.  4i6,  in  which  it  is  stated  to  have  been  a  resolution  of 
all  the  judges  of  England,  of  which  Cb.  J.  Holt  was  then 
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one,  thnt,  in  capital  cases,  a  juror  cannot  be  withdrawn,  evea 
with  the  prisoner's  consent,  nor  in  any  case,  civil  or  criaii« 
nal,  without  it.(a) 

With  respect  to  the  noce  in  Carthew,  it  underwent  a  criti- 
cal examination,  in  the  casQ  of  the  two  Kinlochs,  (Fostefi 
27,  28,)  in  the  year  1746,  and  it  was  considered  as  a  palpa- 
ble mistake  of  the  reporter.  The  case,  as  corrected  by  a  MS. 
report  of  Ch.  J.  Eyre,  was  on  an  indictment  for  perjury ; 
and  on  the  trial,  the  prosecutor  finding  his  evidence  defec- 
tive, insisted  on  withdrawinor  a  juror,  and  Ch.  J.  Holt  re* 
fused  it,  saying,  that  in  criminal  cases,  a  juror  can- 
not be  withdrawn,  but  by  ^consent ;  and  in  capital  [*304] 
cases,  not  even  with  consent.  This  case,  therefore, 
goes  only  in  restraint  of  what  was  properly  deemed  an  un- 
reasonable and  oppressive  claim  on  the  part  of  the  prosecu- 
tor. 

In  the  case  of  The  King  v.  Jeffs,  (Stra.  984,)  Lord  Hord- 
wicke  followed  this  example  of  Holt.  He  refused,  in  a  case 
of  barratry,  to  permit  a  juror  to  be  withdrawn,  on  the  mo- 
tion of  the  prosecutor,  after  he  had  gone  into  proof,  and  found 
himself  deficient,  because  the  punishment  annexed  to  that 
ofience  might  be  infamous ;  but  he  said  it  might  be,  and  had 
been  done,  in  other  cases  of  misdemeanors.  This,  like  the 
preceding  case,  controls  an  improper  exercise  of  the  power 
of  the  court,  but  does  not  deny  its  existence.  It  perhaps  ad- 
mits too  much ;  for  to  allow  the  prosecutor,  in  any  case,  to 
withdraw  a  juror,  because  he  finds  himself  not  fully  pre- 
pared  in  his  proofs,  is  an  unreasonable  indulgence,  unless  it 
should  be  made  to  appear,  that  some  part  of  the  testimony 
was  wanting,  through  the  contrivance  or  agency  of  the  de* 
fendant. 

It  seems,  then,  that  the  position,  generally  denying  the 
power  of  the  court  to  discharge  a  jury  sworn  and  charged 
in  a  criminal  case,  has  originated  (probably  without  further 
examination  or  inquiry)  from  a  dictum,  lo  be  found  in  the 

(a)  la  «iTil  Mtions,  the  jntUcee,  apon  cause,  may  diacharge  the  jary.  (Bra. 
In^  39,  47,  63,  &c  cited  in  1  Tri.  per  Paia,  259.) 
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institutes  of  Lord  Coke,  and  that  this  dictum  rests  upon  his 
single  authority,  without  the  sanction  of  any  judicial  deci- 
sion. None  of  the  decisions  go  any  further,  than  to  prescribe 
a  rule  to  the  discretion  of  the  court  in  particular  cases.  On 
the  contrary,  there  are  many  authorities  admitting  and  esta- 
blishing the  power  of  the  court  to  discharge  the  jury,  evea 
in  capital  cases. 

In  the  case  of  Ferrars,  cited  in  Sir  T.  Raym.  84,  which 
was  on  an  information  for  forgery,  it  is  said  to  have  been 
held  by  all  the  justices,  that  after  a  jury  was  sworn  and 
charged  in  a  capital  case,  they  may  be  dismissed,  or  a  juror 
withdrawn,  though  this  was  said  to  be  contrary  to 
[•305]  common  tradition.  Again,  *on  a  trial  for  larceny, 
reported  in  1  Vent.  (p.  69,)  after  the  jury  were 
sworn,  as  the  witnesses  did  not  appear,  and  were  suspected 
to  have  been  tampered  with  by  the  defendant,  the  jury  were 
discharged,  and  the  trial  put  off;  and  Sir  John  Strange  pro- 
duced the  record  of  a  case  of  Hill,  8,  s.  7,  (Poster,  271,) 
where,  on  an  indictment  for  murder,  the  jury  delivered  a 
verdict  handed  to  them  by  the  prisoner,  and  they  were  in 
consequence  of  it  discharged  and  committed,  and  the  de- 
fendant tried  again.  In  the  spirit  of  these  decisions,  Sir 
John  Holt  (Salk.  646,)  admitted  that  even  a  new  trial  might 
be.  granted  in  criminal  cases,  if  the  verdict  was  obtained  by 
fraud  or  trick ;  and  Sir  M.  Hale,  (P.  C.  vol.  2,  p.  295,)  in 
direct  opposition  to  Coke,  says,  that  the  practice  had,  in  his 
lime,  become  ordinary  for  the  court,  after  the  jury  were 
sworn  and  charged,  and  evidence  given,  if  it  appeared  that 
some  of  the  testimony  was  kept  back,  or  that  there  might  be 
a  fuller  discovery,  and  the  offence  as  notorious  as  murder  or 
burglary,  to  discharge  the  jury,  and  remit  the  prisoner  for 
another  trial. 

In  the  case  of  the  two  Kinlocks,  (Foster,  22  to  40,)  to 
which  I  have  already  alluded,  the  single  point  decided  was, 
that  the  court  might,  in  a  capital  case,  on  motion  of  the  pri- 
soner'ti  counsel,  and  at  his  request,  and  with  the  consent  of 
the  attorney-general,  before  evidence  given,  discharge  the 
jury,  to  let  in  a  new  defence,  which  the  prisoner  could  not 
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Otherwise  have ;  but  the  general  question,  touching  the  pow- 
er of  the  court  to  discbarge  jurors,  underwent  a  full  and 
solemn  discussion,  and  all  the  cases  that  I  have  mentioned, 
were  cited  and  examined.  Ten  of  the  English  judges  gave 
(heir  opinions  seriatim^  and  according  to  the  elaborate  and 
able  argument  of  Sir  M.  Foster,  which  he  has  preserved  en- 
tire, and  which  we  may  consider  as  the  opinion  of  all  the 
judges,  except  one,  as  all  but  one  agreed  in  the  same 
principles  and  result,  the  court  came  to  this  *deci-  [*306] 
sion ;  that  the  general  rule,  as  laid  down  by  Lord 
Coke,  had  no  authority  to  warrant  it,  and  could  not  be  uni' 
versally  binding.  That  (he  question  was  not  capable  of  be- 
ing determined  by  any  general  rule,  for  that  none  could  gov- 
ern the  discretion  of  the  court,  in  all  possible  cases  and  cir- 
cumstances, and  that  the  case  in  Carthew  was  of  little  or  no 
weight,  and  must  have  arisen  from  a  mistake  in  the  reporter. 
Sir  M.  Foster  stated  several  exceptions  to  the  general  rule  of 
Coke,  and  said  that  many  more  might  be  mentioned.  Among 
other  instances,  he  admitted  the  right  of  the  court  to  dis- 
charge the  jury  after  evidence  given,  because  the  indictment 
did  not  suit  the  case,  and  bad  been  mistaken  by  the  prosecu- 
tor; and  this  power  is  also  recognized  in  several  of  the 
books.  (Comb.  401.  Kelynge,  26,  62.)  He  further  admit- 
ted the  right  of  the  court,  in  the  cases  slated  from  Ventris 
and  Hale,  where  practices  had  been  used  to  keep  the  wit- 
nesses out  of  the  way;  though  he  reprobated,  and  very 
justly,  the  extent  to  which  it  had  been  carried,  in  other  in- 
stances, where  the  evidence  was  not  sufficient  to  convict. 
(St.Tr.  vol.2,p.710,  827.) 

The  instances  in  which  the  court  has  exercised  its  discre- 
tion in  discharging  the  jury,  have  multiplied  since  the  time 
of  Foster,  and  have  now  become  very  considerable  in  point 
of  number  and  importance.  If  a  prisoner  be  found  to  be 
insane,  (1  Hale,  35,)  or  in  a  fit,  (Leach,  443,)  or  be  taken  inf 
labor,  (Foster,  76,)  ol  if  a  juror  escape  from  his  fellows  and 
go  off,  (2  Hale,  296,)  or  be  taken  in  a  fit,  or  be  intoxicated ; 
in  all  these  cases  it  has  been  ruled,  that  the  court  may  dis- 
charge the  jury^and  remand  the  prisoner  for  another  trial. 
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The  general  rule^  as  laid  down  by  Coke,  and  most  of  the 
cases  on  the  subject  relate  to  trials  for  capital  offences,  and 
even  there  we  have  seen  how  far  the  rule  has  been  justly^ 
questioned,  if  not  wholly  done  away  ;  and  the  many  excep- 
tions which  are  conceded  to  exist  against  its  univer- 
[*307]  sality.  But  the  case  now  before  the  *court  is  a  case 
of  misdemeanor  only,  and  the  precise  question  is, 
whether,  in  such  case,  it  does  not  rest  in  the  discretion  of  the 
court  CO  discharge  the  jury,  whenever  they  deem  it  requisite 
to  a  just  and  impartial  trial.  It  is  worthy  of  notice,  that 
there  is  no  general  rule,  nor  any  adjudged  case,  denying  this 
power  in  the  court,  in  the  case  of  a  misdemeanor.  The  re- 
solution of  Holt,  as  it  appears  in  its  correct  and  authentic 
state  in  Foster,  and  the  decision  of  Lord  Hardwicke,  only  go 
to  restrict  the  undue  exercise  of  this  power,  on  trials  for  mis- 
demeanors, by  denying  to  the  prosecutor  the  liberty  of  hav- 
ing a  juror  withdrawn,  because  he  happens,  after  entering 
into  his  testimony,  to  find  himself  unprepared  through  his 
own  default;  and  even  this  extraordinary  indulgence  is 
granted,  according  to  Hardwicke,  if  the  punishment  annexed 
to  the  offence  be  not  infamous. 

If  the  question  in  capital  cases  be  doubtful,  there  is  no- 
thing to  render  it  so  in  cases  of  misdemeanor.  The  power 
of  the  court  in  those  cases  is  analogous  to  their  power  in 
civil  cases ;  and  they  seem,  in  many  respects,  to  possess  the 
same  control  over  the  verdict,  in  exercising  the  power  of 
awarding  new  trials,  (6  Term  Rep.  688 ;  T.  Jones,  163 ;  1 
Lev.  9;  21  Vin.  478;  Loft.  J47;  4  Bl.  Com.  355;  Ridg. 
51 ;  1  Lev.  9,)  and  taking  a  privy  verdict ;  (T.  Raym.  193  ;) 
and  the  party  is  also  entitled  to  a  writ  of  error,  as  a  matter 
of  right.    (Laws  of  New  York,  vol.  1,  184.) 

1  conclude,  then,  that  as  no  general  rule  or  decision  that  I 
have  met  with,  exists  to  the  contrary,  in  a  case  of  misdemea- 
nor ;  and  as  the  rule,  even  in  capital  cases,  abounds  with  ex- 
ceptions, and  is  even  questioned,  if  nob  denied  by  the  most 
respectable  authority,  that  of  nine  of  the  judges  of  England, 
it  must,  from  the  reason  and  necessity  of  the  thing,  belong  to 
the  court,  on  trials  for  misdemeanors,  to  discharge  the  jury 
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whenever  the  circumstances  of  the  case  render  such  interfe* 

rence  essential  to  the  furtherance  of  justice.    It  is 

not  for  me  here  to  say,  "whether  the  same  power  ex-    [*308] 

ists  in  the  same  degree,  (for  to  a  certain  degree  it 

must  inevitably  exist,)  on  trials  for  capital  crimes,  because 

such  a  case  is  not  the  one  before  the  court ;  and  T  choose  to 

confine  my  opinion  strictly  to  the  facts  before  me. 

With  reispect  to  misdemeanors,  we  may,  with  perfect  safety 
and  propriety,  adopt  the  language  of  Sir  M.  Foster,  (p.  29.) 
which  he,  however,  applies  even  to  capital  crimes ;  "that  it  is 
impossible  to  fix  upon  any  single  rule  which  can  be  made  to 
govern  the  infinite  variety  of  cases  that  may  come  under  the 
general  question  touching  the  power  of  the  court  to  discharge 
juries  sworn  and  charged  in  criminal  cases."  If  the  court 
are  satisfied  that  the  jury  have  made  long  and  unavailing 
efforts  to  agree ;  that  they  are  so  far  exhausted,  as  to  be  in- 
capable of  further  discussion  and  deliberation,  this  becomes 
a  case  of  necessity,  and  requires  an  interference.  All  the 
authorities  admit,  that  when  any  juror  becomes  mentally 
disabled,  by  sickness  or  intoxication,  it  is  proper  to  discharge 
the  jury  ;  and  whether  the  mental  inability  be  produced  by 
sickness,  fatigue,  or  incurable  prejudice,  the  application  of 
the  principle  must  be  the  same.  So  it  is  admitted  to  be  pro- 
per to  discharge  the  jury  when  there  is  good  reason  to  con^ 
elude  the  witnesses  are  kept  aWay,  or  the  jury  tampered 
with,  by  means  of  the  parties.  Every  question  of  this  kind 
must  rest  with  the  court,  under  all  the  particular  or  peculiar 
circumstances  of  the  case.  There  is  no  alternative ;  either 
the  court  must  determine  when  it  is  requisite  to  discharge, 
or  the  rule  must  be  inflexible,  that  after  the  jury  are  ones 
sworn  and  charged,  no  other  jury  can,  in  any  event,  be 
sworn  and  charged  in  the  same  cause.  The  moment  cases 
of  necessity  are  admitted  to  form  exceptions,  that  moment  a 
door  is  opened  to  the  discretion  of  the  court,  to  judge  of  that 
necessity,  and  to  determine  what  combination  of  circumstan- 
ces will  create  one. 

*Theie  is  an  opinion  given,  in  an  ancient  book,    [*3093 
of  approved  authority,  (The  Doctor  and  Student,  ^ 
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dial.  2j  c.  52,)  which  comes  up  fully  to  the  case  before  the 
court.  In  answer  to  the  6th  question  of  the  Doctor,  whether 
it  stand  with  conscience  to  prohibit  a  jury  meat  and  drink 
till  they  be  agreed,  the  learned  author  (St.  Germain)  puts 
this  answer  into  the  mouth  of  the  Student,  <*  that  if  the  case 
happen  that  the  jury  can  in  no  wise  agree  in  their  verdict, 
and  that  appears  to  the  justices,  by  examination,  the  justices 
may,  in  that  case,  suffer  them  to  have  both  meat  and  drink 
for  a  time,  to  see  whether  they  will  agree ;  and  if  they  will 
in  no  wise  agree,  I  think  (continues  the  Student)  that  the 
justices  may  take  such  order  in  the  matter  as  may  seem  to 
them,  by  their  discretion,  to  stand  with  reason  and  conscience, 
by  the  awarding  of  a  new  inquest,  and  by  setting  a  fine  upon 
them,  that  they  shall  find  in  default,  or  otherwise,  as  they 
shall  think  best,  by  their  discretion  ;  like  as  they  may  do  if 
one  of  the  jury  die  before  verdict,  or  if  any  other  like  casu- 
alties fall  in  that  behalf." 

This  power  in  the  court,  so  far  from  impairing  the  good* 
ness  or  safety  of  trial  by  jury,  must  add  to  its  permanence 
and  value.  The  doctrine  of  compelling  a  jury  to  unanimity, 
by  the  pains  of  hunger  and  fatigue,  so  that  the  verdict,  in 
fact,  be  founded  not  on  temperate  discussion  and  clear  con- 
viction, but  on  strength  of  body,  is  a  monstrous  doctrine,  that 
does  not,  as  St.  Germain  evidently  hints,  stand  with  con- 
science, but  is  altogether  repugnant  to  a  sense  of  humanity 
and  justice.(a)  A  verdict  of  acquittal  or  conviction  obtained 
under  such  circumstances,  can  never  receive  the  sanction  of 
public  opinion.  And  the  practice  of  former  times,  of  send- 
ing the  jury,  in  carts  from  one  assise  to  another,  is 
[*3I0]  'properly  controlled  by  the  improved  manners  and 
sentiments  of  the  present  day. 

So  a  verdict,  obtained  unfairly,  by  secret  and  artful,  or  bold 
and  direct  influence  over  the  jury,  by  the  parties,  their 
friends,  or  bystanders,  would,  if  admitted  to  be  recorded,  be 


(a)  Mr.  Elwyne,  in  bis  preface  to  the  State  Trials,  (p.  6,  7,)  exposes,  in 
■trongr  terms,  the  injustice  and  absnrdity  of  stanring  a  jnry  into  unanimity  in 
criminal  < 
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a  disgrace  to  the  administration  of  justice.  The  power  of 
discharging  a  jury,  in  these  and  other  instances  which  might 
be  enumerated,  is  a  very  salutary  power^  and  calculated  to 
preserve  that  mode  of  trial  in  its  purity  and  vigor. 

In  the  present  case,  I  cannot  say  the  discretion  of  the  court 
was  unduly  exercised.  The  jury  had  been  out  a  long  time^ 
and  had  repeatedly  come  into  court  and  received  its  informa- 
tion  and  advice.  They  at  last  returned  a  verdict,  which,  for 
the  present,  I  will  assume  to  be  an  imperfect  one,  on  which 
no  judgment  could  be  given.  They  refused  to  give  any 
other  verdict,  either  general  or  special.  In  short,  the  jury, 
after  being  out  from  Saturday  evening  till  the  afternoon  of 
the  succeeding  day,  return  and  declare,  they  cannot  agree  to 
give  any  legal  verdict.  The  circumstances  constituting  a 
case  proper  for  the  discharge  of  a  jury,  must  be  more  accu- 
rately perceived  and  more  justly  felt  by  the  court  before 
whom  the  trial  is  had,  than  by  any  other  court.  It  must, 
therefore,  be  a  pretty  clear  case  of  an  abuse  of  discretion,  to 
induce  me  to  say  the  court  below  ought  not  to  have  dis* 
charged  the  jury. 

I  am,  therefore,  of  opinion,  on  the  first  point,  that  the  de- 
fendant ought  not  to  be  discharged. 

2.  The  second  ground  on  which  the  motion  was  made,  is, 
that  the  conviction  of  two  persons  is  requisite  to  consti* 
tute  the  crime  of  conspiracy ;  and  Abom  being  acquittedi 
and  Roe  being  dead,  the  defendant  cannot  legally  be  con- 
victed. 

But  the  case  of  The  King  v.  Nicolls^  (Stra.  1227,)  is  di- 
rectly in  point,  that  one  conspirator  may  be  convicted  after 
the  other  is  dead,  before  conviction.  This  was 
•a  determination  by  the  court  of  K.  B.  and  a  subse-  [*311] 
quent  case  of  The  King  v.  Scott  and  Hamesj  (3 
Burr.  1262,)  is  also  in  point,  to  show  that  the  death  of  one  of 
the  number  requisite  to  constitute  the  offence  charged,  will 
not  prevent  the  conviction  of  the  survivor.  It  was  the  case 
of  a  riot,  in  which  three  persons,  at  least,  are  necessary  to 
constitute  the  crime.  There  were  six  persons  indicted,  two 
were  acquitted  and  two  died  before  trial,  and  Lord  Mansfield 

Vol.  II.  63 
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held,  that  the  two  who  were  convicted  mast  have  been  guilty, 
together  with  one  or  ix>th  of  the  persons  who  had  died  before 
conviction,  and  yet  the  conviction  of  the  two  survivors  was 
held  good. 

3.  The  remaining  ground  of  the  motion  is,  that  the  ver- 
dict offered  by  the  jury  was  a  competent  verdict  of  acquittal, 
and  ought  to  have  been  received. 

The  offence  charged  was  a  conspiracy  to  defraud  the  bank, 
and  the  verdict  was,  '<  that  there  was  an  agreement  between 
Roe  and  the  defendant,  to  obtain  money  from  the  bank,  but 
with  intent  to  return  it  again."  This,  however,  is  no  answer 
to  the  substance  of  the  charge,  which  was  the  unlawful  and 
fraudulent  intent  to  procure  money  from  the  bank.  That 
finding  leaves  the  truth  or  falsity  of  the  accusation  in  equal 
uncertainty.  The  intent,  afterwards,  to  return  the  rooneyi 
might  consist  equally  with  a  fraudulent  or  an  innocent  intent 
to  procure  the  money,  in  the  first  instance.(a)  This  finding 
was,  therefore,  so  imperfect,  that  had  it  been  received,  the 
court  could  not  have  given  judgment  upon  it,  and  would 
have  been  obliged  to  award  a  venire  de  novo.  The  jury 
ought  to  have  found  either  a  special  verdict,  stating  the  facts 
at  large,  and  leaving  the  law  to  the  court,  or  by  a  general 
verdict  they  ought  to  have  affirmed  or  n^;atived  the  charge 

of  a  fraudulent  intent. 
[*312J  *1  am  satisfied  that  this  was  no  verdict  of  acquit> 
tal.  If  it  had  any  operation,  it  would  be  against  the 
defendant ;  for«  in  answer  to  the  indictment,  the  jury  have 
found  the  fact  that  the  defendant  and  Roe  did  agree  together 
to  obtain  money  from  the  bank,  and  they  have  not  negettived 
the  fraudulent  intent. 

We  are  of  opinion,  therefore,  on  all  the  points,  that  the 
defendant  ought  not  to  be  di8charged.(6}(c) 

Motion  denied. 

(•)  [Old  note.]    If  a  penon  do  an  act,  the  probaUe  eonaeqaeoee  of  whieh 
k  to  defraud,  it  will,  in  contemplation  of  law,  coniUtute  a  fraudulent  intent 
(Argoendo,  3  Term  Rep.  176.) 
(6)  See  StaU  t.  Woodruff,  (9  Day*!  Caaee  in  Error,  504.) 
(c)  Mr.Chilt7nnariM,aCrim.LaWfAjn.ed.l838,p.634,)UMt  it  lito 
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I)e  laid  down  ae  «  an  vncontroverted  rale  that  a  jury  awora  and  charged  in  a 
capital  case  eiinnot  be  diacharged  nntil  they  have  given  a  verdict,"  and  thia 
proposition  receivea  the  assent  of  Mr.  Stephens,  (Criminal  Law,  313,)  upon 
the  aotfaority  of  Blackstoue,  as  cited  in  the  opinion  of  Mr.  Jastice  Kent  And 
BO  eaaea  have  been  found  in  England,  with  a  single  exception,  where  the  jury 
were  in  a  fit  atata  to  render  a  verdict,  and  the  prisoner  to  receive  it,  that  thia 
power  has  been  conceded  to  the  court  Inaanity  of  the  prisoner,  or  illness 
which  prevents  him  from  understaniliag  what  is  going  forward  ;  the  sickness* 
iHeeior  v.  <9tate,  2  Mis.  166 ;  Th€  StaU  v.  Curtist  5  Humph.  601,)  the 
aSJenim  (Stone  v.  The  People,  2  Scamman,  326,)  incompetence,  {People  v. 
Damon^  13  Wend.  35  i ;  aee  Thomme  v.  Leonards  4  Boammon,  556 ;  United 
Stateo  V.  HaekeU,  4  Wash.  C.  C.  402,)  or  intoxication  or  escape  of  a  joror, 
render  it  impossible  that  a  verdict  should  he  rendered  upon  considerations  on- 
eonnected  with  the  power  of  the  court  to  diacharge  in  the  caae  pat  And 
though  aach  a  power  must  exist  where  a  legal  verdict  cannot  be  obtained,  it 
doea  not  follow  that  the  court  haa  a  disoretioa  in  any  other  case.  It  haa^ 
however,  been  held  in  England,  where  eleven  of  a  jury  were  agreed,  but  one 
aaid  he  would  rather  die  in  prison  than  asaent,  that  the  court  would  order 
a  venire  in  the  same  manner  as  if  he  had  died  previous  to  verdict ;  (1  Chit 
Grim.  Lsw,  634 ,  2  Halo,  297,  294,  295 ;  see  Doct  &  Stud.  271, 272 ;  Tri. 
per  paia,  248 ;  but  see  1  Harg.  St  Tri.  pre£  2d  ed.  vi.  and  vii. ;)  though  the 
rule  daea  not  seem  to  be  well  settled. 

Bat  in  the  courts  of  this  country,  a  rule  haa  been  adopted  in  capital  cases 
consistent  with  that  laid  down  in  The  People  v.  Oleott,  and  The  People*  v» 
Denton.  The  queation  was  distinctly  presented  to  the  supreme  court  of  the 
United  States  in  The  United  Statee  v.  Pers;r,  (9  Wheaton,  £79,)  and  Judge 
Story  there  observed :  "  The  prisoner  has  not  been  convicted  or  acquitted,  and 
may  again  be  put  upon  his  defence.  We  think,  that  in  all  cases  of  this  na- 
ture, the  law  has  invested  courts  of  justice  with  the  authority  to  discharge  a 
jury  from  giving  any  verdict,  whenever,  in  their  opinion,  taking  all  the  cir- 
cumstances into  conshieration,  there  is  a  man! rest  necessity  for  the  act,  or  the 
ends  of  public  justice  would  otherwise  be  defeated.  They  are  to  exercise  a 
aound  discretion  on  the  subject ;  and  it  is  impossible  to  define  all  the  cireum- 
stances  which  would  render  it  proper  to  interfere.  To  be  sure,  the  power 
aught  to  be  used  with  the  greatest  caution,  under  urgent  circumstances,  and 
for  very  plain  and  obvious  causes ;  and,  in  capital  cases  especially,  courts 
should  be  extremely  careful  how  they  interfere  with  any  of  the  chances  of 
life  in  favor  of  the  prisoner.  But,  after  all,  they  have  the  right  to  order  the 
discharge  ;  and  the  security  which  the  public  have  for  the  faithful,  sound  and 
conscientious  exercise  of  this  discretion,  rests,  in  this  as  in  other  caaes,  upon 
the  responsibility  of  the  judges,  uuder  their  oaths  of  office." 

A  raaaon  for  this  view  of  the  subject  is  given  by  Mr.  Jostice  Kent,  in  the 
principal  case,  that  "  there  is  no  alternative ;  either  the  court  must  determine 
when  it  is  requisite  to  diacharge,  or  the  rule  must  be  inflexible,  that,  after  the 
jury  are  once  sworn,  no  other  jury  can,  in  any  court,  be  awom  and  charged 
in  the  same  cause.  The  moment  cases  of  necessity  are  admitted  to  form  ex« 
<iq>tioiis,  that  moment  a  door  is  opened  to  the  discration  of  the  court  to  judge 
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of  that  naeeMty,  and  to  detormiBe  what  oombinatioii  of  cireoiiMlaneM  wil 
ereate  one."  This  raaaon  ia  quotod  and  approved  by  Chief  Juatice  Speneer 
in  Th4  People  t.  Goodwin,  (18  Johnaoo  R.  187,  204,)  aod  by  Chief  Joatieo 
Savage  in  The  People  v.  Oreen,  (17  Wenddll  R.  55.  56 ;)  aee  alao  opinion  of 
Mr.  JutUce  Story  in  UnUed  Stmteo  ▼.  CooUdge,  (3  Oailiaon,  364.)  The  aanio 
doctrine  will  be  fonod  eUted  in  FelPo  eooe,  (9  Leigh»  613,)  altboogh  the  Mok- 
nen  of  one  of  the  jorora  preaented  an  ondoubted  reaaon  for  the  diaeharge  of 
the  jary ;  aod  in  Tenneoeee  ▼.  Waterhouee,  (Mart.  6l  Yerg.  S78.) 

In  Mahala  t.  The  State,  (10  Yei^rer,  535,)  it  ia  aaid  that  the  diachargo 
ought  not  to  be  granted  except  in  a  caae  of  roanifeat  necoMKy ;  and  in  Caai- 
monwealth  v.  Viue,  (3  Rawle,  498,)  neither  an  inability  to  agree,  {Ned  ▼.  The 
State,  7  Porter,  187,)  nor  any  aickaen  of  a  juror,  which  can  be  removed  by 
refreabmenta,  ia  coniidered  within  thb  rnle.  Whatever  the  nooeanty  may  bo 
upon  the  caae  of  State  v.  Ephraim,  (3  Dev.  dt  Bat.  163,)  in  North  Carolina, 
it  ii  required  to  be  a^ t  forth  upon  the  reoonl.  In  Pennaylvania  the  rule  atated 
by  Loid  Coke,  (1  loat.  337,  h. ;  3  loat.  110,)  aeema  to  have  obtained  a  firm 
atation,  aubjeot  to  the  modification  of  Mmhmla  v.  Tho  State,  and  accordingly 
a  jury  will  not  be  discharged  in  a  capital  caae,  upon  a  diaagreement,  without 
the  conaent  of  the  prieoner.  {Commonwealth  v.  Cool,  6  Serg.  6l  Ra\yle,  577- 
8ee  Giorraf  v.  Oarrat,  4  Yeatea,  344  )  See  farther,  upon  this  subject,  Pto- 
pU  V.  EUio,  15  Wend.  371.  The  State  v.  Wiloon,  7  Alabaisa,  610.  The 
State  V.  Moor,  Walk.  134.  Jfex  v.  Kdwwrdo,  4  Taunt  309  ;  3  Camp.  207  ; 
D.  R.  &  R.  C.  C.  334 ;  3  Leach,  C.  C.  631.  Rex  v.  Sealbort,  3  Leach,  C.  C. 
630 ;  Barbour  Mag.  Crim.  Law,  317, 318 ;  also  13  Eng.  Com.  Law  Rep.  195 ; 
id.  196,  n.  18  id.  1 15.     The  PeopU  v.  Barrett,  3  Cainea,  100. 


Jenkins  against  Pbpoon. 

To  an  action  of  debt  on  a  judgment  in  the  circuit  court  of  the  United  Statea. 
for  the  district  of  Massaohusetts,  the  defendant  pleaded,  that  the  record  of 
the  judgment  had  been  removed,  by  writ  of  error,  according  to  law,  into 
the  supreme  court  of  the  United  Sutes,  wherefore  be  prayed  judgment, 
6lo.    On  demurrer,  the  plea  was  held  bad. 

A  writ  of  error  pending  may  be  pleaded  in  abatement  to  a  suit  on  the  judg- 
ment ;  but  the  plea  must  bo  drawn  with  precision,  and  conclude  clearly,  in 
abatement,  and  uot  in  bar.  The  plea  must  also  state  that  the  writ  of  error 
was  brought  before  the  action  was  eommouoed  on  the  judgment,  and  must 
ahow  all  thoae  steps  taken  which  are  required  by  law  to  make  it  a  anpsrss- 
deao;  aa,  in  the  preaent  caao,  that  a  copy  of  the  writ  of  error,  for  the  ad- 
verse party,  had  been  lodged  in  the  olerk'a  office,  within  ten  days  after  tho 
judgment  was  rendered. 

Tbis  was  an  aclioa  of  debt,  on  a  judgment  obtained  in 
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the  circuit  court  of  the  United  States,  for  the  district  of  Mas* 
sachuselts. 

The  plea  stated  that  the  record  of  the  judofment  was  re- 
moved into  the  supreme  court  of  the  United  States,  by  writ 
of  error,  according  to  law,  wherefore,  the  defendant  prayed 
judgment,  &c.  To  this  plea  there  was  a  general  demurrer 
and  joinder. 

Champlirif  for  the  plaintiff. 

-Rig^s,  contra. 

Kent,  J.  delivered  the  opinion  of  the  court.  The  an- 
cient authorities  lay  it  down  as  law,  that  a  writ  of 
*error  is  no  supersedeas  to  an  action  of  debt,  on  a  [*3I3] 
judgment.  (Dy.  32,  pi.  5.  T.  Raym.  100.  2  Bac. 
Abr.  211,  and  the  authorities  there  cited.)  But  it  has  since 
been  otherwise  determined,  and  seems  now  to  be  settled,  that 
a  writ  of  error  pending  may  be  pleaded  in  abatement,  though 
it  may  not  be  pleaded  in  bar,  to  a  suit  on  the  judgment. 
(Carth.  1.  1  Lord  Raym.  47.  Skin.  690.  1  Lilly's  Entr. 
11.) 

The  plea,  however,  in  the  present  case,  is,  in  several  re- 
spects, bad.  It  does  not  conclude,  either  in  abatement  or  in 
bar.  A  plea  in  abatement  is  to  be.  known  by  its  conclusion, 
(10  Mod.  112,)  and  requires  great  precision  ;  but  it  is  impos- 
sible to  tell  whether  this  was  intended  as  a  plea  in  abatement 
or  in  bar,  though  perhaps  this  objection  is  not  good  but  on  a 
special  demurrer.  (3  Term  Rep.  186.)  The  plea  does  not 
state  that  the  writ  of  error  was  brought  prior  to  the  com- 
mencement of  the  present  suit ;  which  is  an  essential  aver- 
ment to  render  a  plea  of  this  kind  good.  (Carth.  1.  1  Lil- 
ly's Ent.  11.)  Nor  does  it  state  the  requisite  steps  taken,  to 
render  a  writ  of  error  a  supersedeas^  even  to  an  execution 
on  the  judgment,  under  the  act  of  congress,  which  says,  that 
a  writ  of  error  is  no  supersedeas  to  an  execution,  unless  a 
copy  of  it  be  lodged,  for  the  adverse  party,  in  the  clerk's  of- 
fice, where  the  record  remains,  wilhiu  ten  days  after  judg- 
ment rendered.  And,  if  it  be  no  supersedeas  to  an  execu- 
tion on  the  judgment,  there  is  no  reason  why  it  should  abate 
an  action  of  debt  on  the  judgment.    So,  that  on  either  of  the 
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two  last  grounds,  we  are  of  opinion  that  the  plea  is  bad,  and 
that  judgment  must  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff.(a) 


[•314]    Vackson,  ex  dem.  Beach  and   others,  against 

DURLAND. 

Wbera  a  hosband  \m  witaeai  to  a  will  containiogr  a  devite  to  hia  wife,  such  de- 
Tise  ia  void,  and  the  husband  ia  a  competent  witneaa. 

A.  devued  landa  to  the  nae  of  hia  wife  Tor  life,  and  to  B.  in  fee,  and  if  he  died 
before  arriving  at  full  age,  then  to  the  sonriving  brothera  of  B.  in  aaccea* 
aion,  if  of  foil  age,  then  to  the  firat  aon  of  hia  niece  M.  and  hia  heira  and 
aaMgna  for  ever,  and  in  default  of  auch  iaane,  remainder  over  to  hia  own 
right  heira ;  and  directed  that  in  caae  hia  wife  ahoold  die  before  B.  or  his 
anrviving  brother  ahould  be  of  age,  tlien  hia  niece  M.  ahoold  take  poasesaion 
of  the  landa  until  hia  heir  ahould  be  of  age.  The  wife  and  niece  of  the  tea- 
tator  both  died  before  B.  came  of  age.  It  waa  held  that  B.  had  a  ▼eated 
interest  in  poaseasion,  on  the  death  of  the  widow,  and  that  the  devise  to  the 
niece  failed. 

Where  the  whole  property  ia  deviaed  with  a  particular  interest  given  out  of  it, 
it  operatea  by  way  of  exception. 

Where  an  absolute  property  is  given,  and  a  particular  intereat  ia  given,  in  the 
mean  time,  aa  until  the  devisee  comes  of  age,  thia  will  not  operate  aa  a  son- 
dition  precedent,  but  aa  a  description  of  the  time  when  the  remainder-man 
ia  to  take  poasesBion.  Where  a  precedent  limitation,  by  any  means  what- 
ever, fails,  the  subsequent  limitation  takes  effect. 

This  was  an  action  of  ejectment  for  land  in  Goshen,  in 
the  county  of  Orjinge. 

The  following  facts  appeared  from  the  special  verdict, 
found  at  the  circuit. 

Thomas  Beach,  being  seised  of  the  premises  in  question, 
on  the  18th  May,  1795,  made  his  last  will  and  testament,  as 
follows :  *<  I  give  my  loving  wife,  Martha  Beach,  the  use 
And  benefit  of  the  house  I  now  live  in,  and  all  my  lands  and 
tenements,  lying  in  the  county  of  Orange,  aforesaid,  during 
her  natural  life.    And  I  do  also  give  her,"  &c.    ''  I  give  and 

(a)  See  Graham's  Practice,  3d  ed.  voL  i.  p.  624. 
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devise  to  Thomas  Diirland,  son  of  Joseph  Durland,  and  to 
his  heirs  and  his  assigns  for  ever,  all  the  lands  that  1  am 
seised  of  at  my  death,  lying  in  the  county  of  Orange,  or 
elsewhere ;  but  if  he  shall  not  live  to  be  of  age,  then  I  give 
the  same,  in  like  manner,  to  his  surviving  brother,  Jame9 
Durland ;  but  if  James  shall  die  before  of  age,  then  I  give 
the  same  in  like  manner,  to  his  surviving  brother  Charles ; 
but  if  Charles  should  die  before  of  age,  then  I  give  the  same 
to  the  first  surviving  lawful  son,  born  of  my  niece,  Martha 
Durland,  and  to  his  heirs  and  assigns, forever ;  forde&alt of 
such  issue,  then  such  estate  to  remain  to  my  own  right  heirs, 
for  ever.  If  my  said  wife  shall  die  before  the  said  Thomas  Dur- 
land, or  before  his  survivor  be  of  age  to  take  possession  of  the 
said  lands,  in  that  caie,  I  order  that  my  said  niece,  Martha 
Durland,  shall  have  the  use  and  benefit  of  my  said  lands,  until 
my  heir  shall  be  of  age  to  take  possession."  One  of  the  sub- 
scribing witnesses  to  the  will  was  Joseph  Durland,  the  de- 
fendant, who  was,  at  the  time,  married  to  the  testator's 
niece,  *Martha  Durland.  The  testator  died  the  22d  [*316] 
May,  1795,  leaving  two  brothers  and  three  sisters,  be- 
sides his  niece,  Martha,  and  several  nephews  and  nieces,  chil- 
dren of  his  deceased  brothers  and  sisters.  Thomas  Durland 
is  still  living,  under  age.  Martha  Beach,  the  widow  of  the 
testator,  died  the  27th  October,  1795 ;  and  his  niece,  Martha, 
also  died  the  9th  December  following,  and  prior  to  the  time 
of  the  demise  laid  in  the  declaration.  The  defendant,  Jo* 
seph  Durland  and  his  wife,  lived  on  the  premises,  with  the 
testator,  until  his  death,  and  with  the  widow  until  her  death, 
and  the  defendant  has  since  remained  in  possession. 

The  lessors  of  the  plaintiff  claim  two-third  parts  of  the 
premises,  as  heirs  at  law. 

The  council  for  the  plaintiff  contended,  1.  That  the  devise 
was  void  in  tolOj  or  at  least  so  far  as  respected  the  devise  t» 
Martha,  because  her  husband  was  one  of  the  witnesses  to 
the  will. 

2.  That  upon  the  death  of  the  widow  of  the  testator,  the 
estate  descended,  ad  interim^  to  the  heirs  at  law,  until  th# 
arrival  of  Thomas  Durland  to  full  age. 
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S.  Jonesj  jun.,  and  Evertson,  for  the  plaintiff. 

Harisoti  and  Troup,  contra. 

Per  Curiam.  The  first  point  comes  within  the  decision 
of  this  court,  in  the  case  of  Jackson,  ex  dem,  Cooder  and 
others  v.  Wood.  (See  1  Johns.  Cas.  163.)  It  was  decided 
in  that  case,  that  a  devise  to  the  husband,  in  a  will  to  which 
the  wife  was  a  subscribing  witness,  was  void  by  the  statute 
equally* OS  if  the  husband  himself  had  attested  the  will ;  and 
that  tins  arose  from  the  unity  of  husband  and  wife,  who 
were  regarded  in  law  as  one  person ;  and  a  devise  to  the  one 
was  considered,  in  respect  to  the  competency  to  attest, 
[*316]  as  a  'devise  to  the  other.  The  devise  to  the  hus- 
band being  void,  the  wife  was  held  to  be  a  competent 
witness.  * 

So,  in  the  present  case,  the  devise  to  Martha,  the  niece,  her 
husband  being  a  witness,  is  void,  and  her  husband  a  compe- 
tent witness  to  the  will,  which  is  valid  as  to  all  its  other  dis- 
positions. 

The  only  real  question,  then,  in  the  present  case  is,  whe- 
ther, upon  the  just  construction  of  the  will,  Thomas  Dur- 
land had  a  vested  interest  before  he  arrived  at  full  age,  so  as 
to  prevent  the  existence  of  any  interim  estate. 

Putting  out  of  view  the  devise  to  Martha,  the  niece,  the 
will  contains  a  devise  of  the  premises  to  the  widow  for  life ; 
and  then  a  devise  of  the  same  to  Thomas,  in  fee,  with  a  re- 
mainder over,  in  case  he  should  not  live  to  be  of  age.  This 
is  obviously  creating  a  vested  remainder  in  Thomas,  and  if 
the  will  had  stopped  here,  there  could  be  no  room  to  doubt. 
The  only  difficulty  that  can  arise  is  upon  that  clause  of  the 
will  containing  the  devise  to  the  niece  of  the  use  of  the  land, 
after  the  death  of  the  widow,  until  Thomas  should  be  of  age 
to  take  possession  ;  by  which  it  would  seem  to  be  the  intent 
of  the  testator  that  Thomas  should  not  take  possession  until 
he  was  of  age.  If  that  intent  be  manifest,  and  is  to  govern, 
then,  as  no  valid  disposition  has  been  made  in  the  mean  time, 
the  estate  must  descend  to  the  heirs  until  the  contingency 
happens.  (B  Mod.  292.  Cro.  Eliz.  878.  Cases  temp.  Tal- 
bot, 51, 62.)    But  this  case  is  analogous  to  those  of  Haywood 
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V.  Whilbif,  and  Weedon  v.  Lea.  (I  Burr,  228.  3  Term 
Rep.  41.  1  Eq.  Cases  Abr.  195.)  There  is  not  a  condiiioa 
precedent  resting  in  contingency,  but  an  absolute  interest 
vested  in  Thomas ;  and  the  will  onlj'  denotes  the  time  whea 
the  remainder  is  to  take  effect  in  possession.  (Willes's  Rep. 
293,  301.)  The  devise  to  the  niece  was  an  exception  out  of 
the  absolute  property  devised  to  Thomas. 

In  the  case  of  Haywood  v.  Whitby ^  (1  Burr.  233,)  Lord 
Mansfield  said  it  was  a  general  rule,  that  where  the 
♦whole  property  was  devised,  with  a  particular  inte-  [•317] 
rest  given  out  of  it,  it  operates  by  way  of  exception 
out  of  the  absolute  property ;  and  that  where  an  absolute 
property  is  given,  and  a  particular  interest  is  given,  in  the 
mean  time,  as  until  the  devisee  shall  come  of  age,  this  should 
not  operate  as  a  condition  precedent,  but  as  a  description  of 
the  time  when  the  remainderman  is  to  take  possession.  The 
rule  in  the  construction  of  these  conditional  limitations,  as 
laid  down  by  Lord  Hardwicke,  (1  Vesey,  422 ;  2  Bro.  C.  0, 
396, 397,)  is  the  just  and  prevalent  one ;  that  if  the  precedent 
limitation  (as  in  the  present  instance,  the  devise  to  the  niece) 
is  out  of  the  case,  by  what  means  soever,  the  subsequent 
limitation  takes  place.  This  rule  was  adopted  by  Lord 
Thurlow,  in  the  case  of  Doe  v.  Brebant.  (3  Bro.  0.  C.  397.) 
Here  the  devise  to  the  niece  failed.  Thomas  had  a  vested 
interest  in  possession  on  the  death  of  the  widow,  and  the 
intent  of  the  testator  was  merely  to  provide  that  the  mother 
of  Thomas  should  be  trustee,  to  take  the  profits  after  the 
death  of  his  wife,  and  until  Thomas  was  of  age  to  take  pos- 
session, and  enjoy  and  act  for  himself.  Thomas  was  the  ob- 
ject of  the  testator's  bequest,  and  he  never  meant  that  the  re- 
mainder should  be  contingent  until  he  came  of  age,  so  that  if 
he  married  in  the  mean  time  and  died,  his  children  could  not 
inherit.  We  are  of  opinion,  therefore,  that  the  whole  legal 
estate  vested  in  Thomas  on  the  death  of  the  widow,  and  that 
the  heirs  at  law  have  no  title  to  the  premises. 

Judgment  for  the  defendant.(a) 

(a)  Se«  1  R.  S.  of  New  York,  Ist  ed.  723.    4  Kent's  Comm.  303,  tt  nq, 
Dingley  t.  Dingley,  5  Matt.  535.    Barton  on  Real  Property,  249. 

Vol.  11.  64 
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[*318]  'Alexander  against  Byron. 

Where  a  witnen,  who  wae  re^larly  wubpmnaed  by  the  defendant,  waa  ont  of 
the  way  when  the  trial  of  the  eauae  commenced,  and  did  not  appear  in 
court  until  after  the  testimony  on  both  aides  had  cloaed,  and  the  conneel  for 
the  defendant  had  proceeded  to  aum  up  the  evidence,  and  waa  then  offered 
to  be  examined,  but  was  refased  by  the  judge,  and  a  Terdict  was  found  for 
the  plaintiff;  it  was  held,  that  the  admission  of  the  witness  offered  was  alto- 
gether ditfcre tionary  with  the  judge,  who  acted  reasonably  in  refusing  to 
admit  him  under  the  circumstances,  aud  that  a  new  trial  ought  not  to  be 
granted. 

It  cannot  be  claimed  as  a  matter  of  strict  right  by  either  party  at  a  trial,  to 
open  the  cauae  to  proof  after  full  opportunity  has  been  given  to  each  side 
to  be  heard,  and  the  testimony  has  been  regularly,  and  by  mutual  consent, 
closed.    Per  Kent,  J. 

This  was  an  action  of  assumpsit  on  two  promissory 
notes.  Plea  non  assumpsit.  At  the  trial  the  defendant  set 
up  the  defence  of  usury. 

The  trial  commenced  on  Thursday,  and  lasted  till  Friday 
evening,  and  many  witnesses  were  examined  on  both  sides, 
and  a  verdict  was  found  for  the  plaintiff. 

A  motion  was  made  on  the  part  of  the*defendant  for  anew 
trial,  on  the  ground  of  a  refusal  by  the  court  to  permit  a  wit- 
ness offered  by  the  defendant  to  be  examined. 

The  witness  was  refused  under  the  following  crreumstan* 
ces :  he  had  been  subpoenaed  long  before  the  trial  of  the 
cause ;  he  resided  on  York  island,  nine  miles  from  the  city, 
and  had  a  counting-bouse  in  the  city,  where  he  usually  at- 
tended to  business.  After  being  subpoenaed,  the  witness 
went  to  Philadelphia,  and  returned  on  the  day  the  trial  be- 
gan, about  one  o'clock  P.  M.  during  the  trial,  and  appeared 
in  court  in  the  afternoon  of  the  same  day,  after  the  testimony 
on  both  sides  had  closed,  and  the  counsel  for  the  defendant 
declared  they  had  done  with  the  examination  of  witnesses, 
and  had  proceeded  in  summing  up  the  cause.  The  witness 
was  then  offered,  by  the  defendant,  to  prove  positive  confes- 
sions of  the  plaintiff,  that  he  bad  never  let  out  money  on  le- 
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ijral  interest  only.  The  counsel  for  the  plaintiff  objected  to 
his  admission  in  that  stage  of  the  <;ause,  and  because  the 
plaintiff  and  all  his  witnesses  had  left  the  court,  and  could 
not  be  procured  in  time  for  a  new  discussion  of  facts.  The 
witness  wos  accordingly  refused  by  the  judge. 

HamiUon^  for  the  defendant 

Harison,  B.  Livingston  and  Troup,  contra. 

•Kent,  J.  This  is  not  a  question  on  the  propri-  [*319] 
ety  of  the  verdict,  in  respect  to  the  evideuce  given. 
The  facts  are  not  stated  in  the  case,  nor  any  dissatisfaction 
alleged  with  the  verdict,  upon  the  evidence  received.  We, 
therefore,  cannot  say  or  intend,  that  the  verdict  is  against 
evidence ;  nor  can  we  say  how  far  this  general  confession  of 
the  plaintiff,  if  it  had  been  received,  would  have  varied  the 
decision,  because  we  have  no  lights  by  which  the  testimony 
can  be  compared. 

The  question  is,  then,  simply  whether  it  was  the  duty  of' 
the  judge,  under  the  circumstances  of  the  case,  to  have  re- 
ceived the  witness  at  the  time  he  was  offered  ? 

It  can  never  be  claimed  by  either  party,  at  trial,  as  a  mat- 
ter of  strict  right,  to  open  the  cause  to  proof,  after  full  oppor- 
tunity has  been  given  to  each  side  to  be  heard,  and  the  testi- 
nioay  has  been  regularly,  and  by  mutual  consent,  closed.  It 
was,  therefore,  properly  admitted,  upon  tlie  argument  of  this 
motion,  that  the  subsequent  admission  of  testimony  must 
rest  upon  the  discretion  of  the  court,  duly  exercised,  accord- 
ing to  the  circumstances  of  the  case.  The  parties  must  come 
to  trial  prepared,  at  their  peril ;  and  if  either  party  has  any 
good  excuse  for  not  being  prepared,  he  is  entitled,  of  right,  to 
a  postponement  of  the  trial. 

It  has,  therefore,  repeatedly  been  held  (2  Salk.  645, 753 ;  6 
Mod.  222,)  that  the  subsequent  allegation  of  a  party,  that  he 
was  not  prepared,  is  no  reason  for  granting  a  new  trial,  unless 
it  be  founded  on  the  discovery  of  testimony  of  which  the 
party  was  not  at  the  time  apprized. 

In  the  present  case  the  defendant  was  apprized  of  the  tes- 
timony of  the  absent  witness^  for  he  had  subpoenaed  him. 
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and  it  seems  he  was  willing  to  hazard  the  experiment  of  a 
defence  without  him.  It  is  not  stated  in  the  case,  although 
it  is  probably  the  fact,  and  so  I  consider  it,  that  the 
[*320]  defendant  did  not  know  the  witness  had  arrived  *from 
Philadelphia  until  he  came  into  court  on  the  second 
day.  But  when  he  was  offered,  a  long  examination  on  each 
side  had  closed,  and  the  counsel  were  commenting  on  the 
proofs.  If,  however,  the  plaintiff  and  his  witnesses  had  been 
present,  I  think  it  would  have  been  reasonable  to  have  exa- 
mined the  witness.  No  injury  to  the  plaintiff  could  have 
resulted.  But  after  the  counsel  for  the  defendant  had  de- 
clared they  had  done  with  the  examination  of  witnesses,  and 
the  plaintiff  and  his  witnesses  had,  in  consequence  of  it,  left 
the  court,  it  would  then  have  been  unreasonable  to  have  re- 
ceived the  witness,  unless  the  plaintiiSf  with  his  witnesses  had 
been  recalled.  I  do  not  think  that  witnesses  are  bound  to 
stay  after  the  parties  have  declared  they  have  done  with  the 
proofs ;  for  this  is  equivalent  to  a  discharge  of  the  parties. 
If  the  witness  had  been  received,  and  had  testified  what  he 
was  offered  to  prove,  it  might  have  made  a  decisive  change 
in  the  weight  of  the  proofs.  It  would,  in  fact,  have  been  a 
fresh  trial  of  the  cause ;  and  unless  the  plaintiff  had  full  op- 
portunity to  have  been  present  with  his  witnesses,  to  have 
repelled  the  testimony,  if  in  his  power,  he  would  have  just 
cause  to  complain,  on  the  ground  of  surprise,  and  it  would 
perhaps  have  been  sufficient  cause  for  a  new  trial  if  the  ver- 
dict, under  such  circumstances,  had  passed  against  them. 

I  cannot,  therefore,  say,  that  in  the  present  case  the  judge 
has  not  exercised  a  due  discretion.  If  the  question  was  now 
for  a  new  trial,  on  the  merits  of  the  case,  the  facts  stated 
might  probably  have  their  influence  upon  the  determination  ; 
but  as  the  merits  are  not  before  us,  we  are  confined  by  the 
case  to  the  simple  question,  whether,  under  the  circumstan- 
ces, herein  stated,  the  judge  was  bounds  in  sound  discretion, 
to  have  received  the  witness. 

I  am  of  opinion  that  the  motion  ought  to  be  de- 
nied. 
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'Lansing,  Ch.  J.  and  Lewis,  J.  were  of  the  same    [*321  ] 
opinion. 

Radcliff,  J.  was  absent. 

Rule  gTanted.(a)(&) 


Jackson,  ex  denu  Potter  and  others,  against  Sisson. 

A  patent  for  certain  lands  was  j^ranted  to  A.  B.  and  C.  for  themseWes  and 
their  associates,  being  a  settlement  of  friends  on  the  west  side  of  Seneca 
lake,  to  have  and  to  hold  the  same  to  A.  B.  and  C.  as  tenants  in  common, 
and  their  associates ;  it  was  held,  that  no  legal  estate  vested,  except  in  the 
three  persons  named  in  the  patent 

An  eqiMtable  title  cannot  prevail  in  ejectment,  a^inst  the  le^I  estate,  espe- 
cially if  such  equitable  estate  be  dabioos. 

This  was  an  action  of  ejectment  for  lands  in  the  town  of 
Jerusalem,  in  the  county  of  Ontario. 

The  declaration  stated,  1.  A  demise,  by  William  Potter,  for 
lot  No.  16  in  the  gore  land  granted  by  letters  patent  to  James 
Parker,  William  Potter  and  Thomas  Hathaway,  and  their 
associates ;  2.  A  demise  by  the  above  three  persons,  and  five 
others. 

On  the  trial,  at  the  Ontario  circuit,  in  June,  1800,  the  de* 
fendant  admitted  himself  to  be  in  possession  of  lot  No.  16, 

(a)  [Old  note.]    See  Edward$  and  otktrt  ▼.  Sherrait,  I  East,  604. 

(b)  In  the  c9Me  of  Mercer  ▼.  Smyre  et  aL  (7  Johns.  R.  306,)  it  was  decided 
that  where  the  oonnsel  for  the  defendant,  after  he  had  summed  np  the  evi- 
dence in  the  cause,  and  while  the  plaintiff's  counsel  was  addressing  the  jury, 
4iseOTered  new  and  material  evidence,  which  he  offered  to  produce  ;  but  the 
judjre,  suppoeingr  he  had  no  discretion,  refosed  to  admit  it,  unless  the  plainiiff*s 
Goansel  would  consent,  which  being  refused,  a  verdict  was  found  for  the  plain* 
tiff;  it  was  held,  that  the  judge  had  a  discretion  to  admit  the  evidence ;  and 
that,  therefore,  the  defendant  was  entitled  to  a  new  trial ;  and  in  Jaekton,  ex 
dem,  Johneon  v.  Tallmadge,  (4  Cowen,  450,)  it  was  held  that  after  the  regu- 
lar examination  of  witnesses  upon  a  trial  is  through,  and  the  counsel  for  the 
defendant  has  commenced  summing  up,  it  is  in  the  discretion  of  the  jndga 
whether  he  will  hear  further  evidence.  These  cases,  together  with  the  prin- 
cipal case,  are  cited  and  approved  in  Merrile  v.  Law,  9  Cowen,  65,  68.  (See 
also  People  v.  Rector,  19  Wend.  R.  569.  People  v.  Mather,  4  Wend.  R.  339, 
S46.  Curren  v.  Comury,  5  Binney,  488.  The  State  t.  SUver,  3  Dev.  838. 
FreUigh  t.  The  8iaU,  8  Mm.  606.    Brown  t.  Bmtm,  id.  36.) 
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and  the  lessor  of  the  plaintiffs  produced  the  letters  patent  for 
the  premises  in  question,  bearing  date  the  10th  day  of  Octo- 
ber, 1792,  by  which  the  same  were  granted,  by  metes  and 
bounds,  to  James  Parker,  William  Potter  and  Thomas  Hath- 
away, for  themselves  and  their  associates,  being  a  settlement 
of  friends  on  the  west  side  of  the  Seneca  lake ;  to  have  and 
to  hold  the  same  unto  the  said  three  persons,  as  tenants  in 
common,  and  not  as  joint-tenants,  for  themselves  and  their 
associates  as  aforesaid,  in  fee. 

The  plaintiff  then  produced  a  deed  from  James  Parker 
and  Thomas  Hathaway,  bearing  date  the  16th  Au- 
[•322]    gust,  'ITOS,  conveying  to  William  Potter,  in  fee,  for 
a  valuable  consideration,  lot  No.  16  aforesaid. 

The  defendant  then  offered  sundry  letters  from  James 
Parker,  one  of  the  patentees  aforesaid,  between  the.  I7th  Oc« 
tober,  1787,  and  the  4th  March,  1788,  addressed  generally  to 
the  Universal  Friends,  and  relating  to  the  settlement  of  the 
friends  on  the  west  side  of  the  Seneca  lake.  He  also  offered 
three  petitions  from  James  Parker,  in  the  name  of  the  settle- 
ment, and  addressed  to  the  commissioners  of  the  land  office, 
bearing  date  in  April  and  May,  1791,  respecting  the  purchase 
of  lands  of  which  the  premises  are  a  part,  and  an  acceptance 
of  his  proposal  by  the  commissioners  of  the  land  office,  at  a 
meeting  held  on  the  9(h  May,  1791. 

The  contract  with  the  commissioners  was  fulfilled  by  the 
society,  of  which  James  Parker  appeared  to  be  the  principal 
member,  on  the  29th  February,  1792.  By  another  letter  of 
James  Parker,  addressed  to  the  commissioners  on  the  15th 
September,  1792,  he  stated  his  former  contract  with  the  com- 
missioners for  12,000  acres  of  land,  for  himself  and  his  as- 
sociates, and  named  the  other  two  patentees  and  the  present 
defendant. 

The  community  of  friends  met  on  the  27th  October,  1791, 
among  whom  was  William  Potter,  one  of  the  lessors  of  the 
plaintiff.  They  came  to  sundry  resolutions,  by  which  they 
appointed  the  other  two  patentees  above  named  a  committee 
to  receive  the  contract  from  Parker,  and  to  indemnify  hiin 
for  his  contract  with  the  conunissioners  of  the  land  officei 
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and  compensate  him  for  his  trouble  ;  and  directed  the  mem- 
bers  of  the  commuDity  to  pay  their  proportion  of  the  ex< 
ponse  of  the  Ifinds,  and  that  they  should  receive  land  in  pro- 
portion to  their  advances. 

The  defendant  paid  20  dollars  to  William  Potter,  on  the 
22d  November,  1791,  towards  his  proportion  of  the  purchase- 
money  of  the  lands ;  and  he  paid,  at  another  time,  seven 
dollars  and  fifty  cents.  At  the  time  the  letters 
'patent  issued,  ther^  was  a  settlement  of  friends  on  [*323] 
the  land  contained  in  the  patent,  and  the  defendant 
was  one  of  that  society. 

There  were  then  offered  in  evidence,  on  the  part  of  the 
plaintiff,  sundry  resolutions  of  the  society,  and  among  others 
a  resolution  made  at  a  meeting  on  the  15th  August,  1793,  at 
which  the  defendant  was  present,  and  by  which  it  was  re- 
solved that  the  lands  should  be  divided  into  12  parts ;  and 
the  same  was  done  accordingly,  and  ballots  were  drawn  with 
the  approbation  of  the  meeting,  by  which  lot  No.  16,  being 
the  premises  in  question  was  included  in  class  No.  10,  and 
fell  to  William  Potter,  one  of  the  lessors  of  the  plaintiff;  and 
the  defendant  had  allotted  to  him  an  interest  in  class  Mo.  5, 
containing  two  lots.  The  defendant  advanced  only  37  dol- 
lars and  50  cents,  and  the  said  William  Potter  about  2,000 
dollars,  or  above  a  moiety  of  the  whole  purchase-money. 

Upon  these  facts,  a  verdict  was  taken  for  the  plaintiff,  by 
consent,  subject  to  the  opinion  of  the  court,  as  to  the  com- 
petency and  sufficiency  of  the  evidence  above  stated. 

Bmoti^  for  the  plaintiff. 

Rigffs,  contra. 

Kent,  J.  I  shall  confine  myself  to  one  or  two  points, 
which  appear  to  be  sufficient  to  determine  the  cause. 

There  was  no  legal  estate  created  by  the  patent,  but  what 
vested  in  the  three  patentees  named.  The  description  of  the 
association,  by  the  words,  '<  a  settlement  of  friends  on  the 
west  side  of  the  Seneca  lake,"  was  too  vague  and  uncertain 
to  constitute  a  competent  grantee  at  law,  or  a  cestuy  que  use^ 
whose  estate  the  statute  would  transfer  into  possession. 
(Saunders  on  Uses,  63, 128.)    This  would  be  like  a  grant 
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[*324]  to  the  parishioaers,  or  inhabitants  *of  a  <l^le,  or  to 
the  commoners  of  such  a  waste,  or  to  the  church<> 
wardens  of  a  parish,  which  are  held  to  be  void  grants. 
(Shep.  Touch.  235,  236.)  But  the  grant  from  the  state  is 
not  to  the  three  patentees  named  and  to  their  associates.  It 
is  to  James  Parker,  William  Parker  and  Thomas  Hathaway, 
for  themselves  and  their  associates,  being  the  settlement  afore-* 
said ;  and  therefore,  from  the  words  of  the  grant,  as  well  as 
from  the  uncertainty  of  the  description,  it  is  evident  the  as- 
sociates had  only  an  interest  in  equity,  and  that  Parker  and 
the  others  were  vested  with  the  legal  estate  as  trustees  for 
the  association. 

What,  then,  are  the  equitable  rights  of  the  associates,  and 
bow  far  the  trust  has  been  executed  by  the  grantees,  are  ques- 
tions that  do  not  belong  to  this  court  to  decide,  uor  shall  I 
undertake  to  give  any  opinion  upon  them. 

A  court  of  law  is  incompetent  to  settle  the  complicated 
and  interfering  interests  of  the  parties  to  the  trust.  Our 
duty  is,  therefore,  to  look  to  the  legal  estate,  and  to  give  it 
effect. 

But  it  is  said  that  this  court  ought  to  look  so  far  to  the 
equitable  rights  of  the  parties  as  to  protect  a  eesiuy  que  irustf 
in  possession,  against  the  legal  estate  of  his  trustee. 

There  are  several  cases  in  which  courts  of  law  have  re- 
cognised and  helped  the  equitable  estate  of  a  party ;  but  in 
those  cases  the  equitable  interest  was  clear  and  precise.  In 
the  case  of  Lade  v.  Holford,  (Bull.  N.  P.  1 10,)  the  principle 
decided  by  Lord  Mansfield  was,  that  where  the  beneficial  oc- 
cupation of  an  estate  may  possibly  suppose  a  conveyance  to 
the  person  equitably  entitled  to  it,  the  jury  may  be  directed 
to  presume  one.  This  doctrine,  however,  proceeds  on  the 
ground  of  the  conclusive  efficacy  of  the  legal  estate  in  a  court 
of  law ;  and  it  has  accordingly  received  the  subsequent  ap- 
probation of  Lord  Kenyon,(2  Term  Rep.  696 ;  8  Term  Rep. 
122,)  who  has  taken  great  pains  to  preserve  unimpaired  the 
marked  boundaries  between  the  courts  of  law  and  of 
[*325]  equity.  In  the  ^case  of  Armstrmgj  ex  dem^'Tinker 
V.  Pierce^  (3  Burr.  1901,)  the  court  of  K.  B.  looked 
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upon  it  as  a  settled  point,  that  the  formal  title  of  a  trustee 
should  not,  in  an  ejectment,  be  set  up  against  the  cestuy  que 
tntsi^  because,  from  the  nature  of  the  two  rights,  the  eestuy 
que  truei  is  to  have  the  possession.  This  position  does  not 
apply  to  the  present  case,  because  it  does  not  appear  that  the 
defendant  was  to  have  possession  of  the  premises  in  ques- 
tion. And,  besides,  the  position  is  too  general.  It  requires, 
«)d  always  has  received  qualification,  in  its  application  to 
particular  cases ;  for  the  court  of  K.  B.  afterwards,  in  the 
cause  of  QoodtUley  ex  dem.  Estvrick  v.  Way,  (1  Term  Rep. 
737|)  observed,  that  the  only  cases  where  the  principle  had 
been  adopted  were  such  in  which  the  lessor  of  the  plaintiff 
had  been  clearly  and  unequivocally  a  trustee  for  the  defend- 
ant ;  and  it  would  have  been,  of  course,  for  the  court  of 
chancery  to  have  decreed  a  conveyance  to  him ;  and  in  that 
case,  as  it  was  at  least  a  doubtful  equity  which  the  defend- 
ant set  up  against  a,  legal  title,  the  court  would  not  interfere. 

Again,  in  the  case  of  Doe^  on  the  demise  of  Bristow,  t. 
Pegge^  (1  Term  Rep.  768,  in  note,)  it  was  decided  that 
where  a  legal  term  was  created  for  a  particular  purpose,  if 
the  purpose  was  satisfied,  or  if  it  was  unsatisfied  and  not 
connected  with  the  litigating  parties,  it  should  never  h6  set 
up  against  them  in  ejectment. 

It  is  obvious  that  this  case  does  not  apply,  for  here  the  trust 
itself  is  the  thing  in  litigation,  and  these  are  the  strongest 
decisions  thai  have  regarded  and  given  effect  to  equitable 
titles,  in  an  action  of  ejectment.  Even  this  latter  decision 
has  since  been  receded  from,  and  the  party  clothed  with  the 
legal  estate  has  repeatedly  been  permitted  to  prevail  against 
any  equitable  title ;  (2  Term  Rep.  684 ;  7  Term  Rep.  43, 
47 ;  8  Term  Rep.  2, 122 ;)  and  the  only  way  in  which  it  can 
now  be  assisted  is,  by  permitting  the  jury,  in  certain 
cases,  to  presume  the  *legal  estate  not  to  exist  any  [*326j 
longer  out  of  the  ceetuy  que  trust. 

Whether  this  court  ought  to  follow  the  former  or  the  lat* 
ter  decision,  it  will  be  in  season  to  determine  when  the  ques- 
tion arises.  At  present,  it  is  sufficient  to  say  that  no  case 
goes  so  far  as  to  pwmit  an  equitable  claim,  so  involved  and 
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dubious  R8  the  present  one,  which  is  litigated  between  the 
parties,  to  prevail  against  the  legal  e8tate.(a) 

I  am  of  opinion,  therefore,  that  the  verdict  for  the  plaintiff 
ought  not  to  be  disturbed. 

Lansing,  Ch.  J.  was  of  the  same  opinion. 

Lewis,  J.  w:as  of  opinion  that  a  good  estate  in  law  was 
vested  in  Parker  and  his  associates,  under  the  patent,  accord* 
in<r  to  the  description  ;  but  he  agreed  that  the  plaintiff  was 
enritled  to  recover  as  tenant  in  common. 

Radcliff,  J.  was  absent. 

Judgment  for  the  plaintiff. 

(m)  la  wilw  to  enable  &  claimant  to  anpport  aa  action  of  ejeetmontt  bo 
must  be  clothed  with  the  le|^  title.  (Adama  on  Ejectment,  33.  Roaooe  on 
Actions  relative  to  real  property,  490.  Ooodtitle  ex  dem.  Jonet  ▼.  Jonet,  7 
T.  R.  43,  47.  Doe  ex  dem.  La  Costa  t.  Wharton,  8  id.  3.  Doe  ex  dem. 
JUadeY,Read€,id.UB,lS3.  Doe  ex  d€m.BUkew.Liixton,^\d.St8B.  Do$ 
ex  dem,  Skewen  ▼.  Root,  5  Eaot,  138,  oTorralMifr  U>.<»  doctrine  of  Lord  Manc- 
field's  time.  Lade  v.  Holford,  B.  N.  Priui,  110.  '  Keech  ex  dem.  HaU  ▼. 
Warne,  Dougl.  21.  Doe  ex  dem.  Brietowe  v.  Pegge,  1  T.  R.  759  (n.)  Jack' 
ton  ex  dem.  Smith  ▼.  Pierce,  3  Johnson,  381.  Jaekoon  ex  dem,  Simmont  et 
ml  T.  Ckmoe,  id.  86.  Jaekim  ex  dem,  WkUUek  t.  Deyo,  3  Jobnoon,  433, 432. 
Jackoon  ex  dem,  Kemkall  t.  Van  Siyek,  8  Jobnoon,  487.  JodtcMi  ex  dtm. 
Livimgoton  v.  Sclover,  10  JohnooOf  368.  Jackton  ex  dem,  Colden  ▼.  Paul^ 
3  Cowen,  502.  Thompeon  v.  Wheatley,  5  Smedes  and  Marshall,  489.  Winn 
Y.  Cole,  Walker,  119.  Leeeee  of  Spencer  r,  Mackle,  Ohio,  Con.  R.  356. 
Jared  y.  Ooodtitle,  1  Blackford,  S9.  Doe  ex  dem.  Wood  y,  Weet,  id.  133. 
Skne  Y.  Irmme,  3  Dalian,  485.  Cooper  y.  Qalbraitk,  3  Wash.  C.  C.  546. 
Botte  Y.  Skielde,  3  little,  33.  Eggleston  y.  Brmdjard,  10  Ohio,  313.  WU^ 
eon  Y.  Julvee,  11  Gill  &  Johnson,  351.) 

Many  other  cases  might  be  cited  if  it  were  desirable  to  confirm  this  princir 
pie,  which  is  so  fiied  and  immutable,  that  a  trustee  may  maintain  ejectment 
against  his  eeotuy  que  iruet,  (See  Adams,  ui  sap.  Rococo,  ut  emp.  Boa 
ex  dem.  Reade  ?.  Reade,  7  T.  R.  118, 133.)  And  a  trnstoe  holding  the  legal 
litle  may  maintain  ejectment  even  after  the  troat  is  satisfied.  (^Hopkine,  ^, 
Y,  Stephene  et  al.  3  Randolph,  433.  See  farther,  on  this  subject,  TiIlioghast*a 
Adams  on  Ejectment,,  ed.  1846,  p.  33.) 
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•Poster  against  Hoyt  and  Tom.  f*327] 

A.  the  raaitor  of  &  ▼wm1»  dinetod  B.  u  his  aceiit»  to  cot  his  aonimiwioM  m 
master  insured,  and  C.  the  broker,  had  the  policy  effected  in  the  name  of 
B.  on  the  commiesions  of  the  master,  who  was  named  in  the  policy,  and 
the  agency  of  B.  was  known  to  the  broker.  A  total  loss  having  been  reco- 
Tered  by  the  broker,  A*  brought  an  action  against  him  for  the  amount  of 
the  money  received ;  and  it  was  held  that  the  broker  had  no  right  to  retain 
it  for  a  debt  to  him  from  B.  the  agent 

If,  however,  B.  had  acted  as  the  ostensible  principal,  C.  wonld  have  been  en* 
titled  to  consider  him  as  such,  and  to  regulate  his  claims  accordingly.  Per 
Kent,  J. 

This  was  aa  action  of  assumpsit  for  money  had  and  re- 
ceived. A  verdict  was  taken  for  the  plaintiff  for  600  dol* 
lars  and  72  cents,  subject  to  the  opinion  of  the  court,  on  a 
case  stated. 

John  Saunders,  as  agent  of  the  plaintiff,  emplo]^  the  de- 
fendants, who  are  insurance  brokers,  to  effect  an  insurance 
for  the  plaintiff,  on  his  commissions^  as  master  of  the  sloop 
Clermont,  on  a  voyage  from  New-Fields,  in  Connecticut,  to 
Martinique.  The  defendant  accordingly  caused  an  insur- 
ance to  be  made,  by  a  policy  dated  23d  April,  1799,  in  the 
name  of  Saunders,  *but  on  the  captain? s  commissions  on 
goods  on  the  voyage  above  mentioned,  and  the  plaintiff  was 
specified  to  be  the  master.  The  commissions  werd  valued  at 
600  dollars.  The  letter  of  the  plaintiff  to  his  agent,  direct- 
ing the  insurance,  said  it  was  in  part  for  the  agent.  A  total 
loss  ensued,  and  the  agent  delivered  the  policy  to  the  defen- 
dants to  collect,  with  orders  to  pass  the  net  amount,  when 
received,  to  his  credit  with  them,  on  condition  that  th^"  de- 
fendants did  not  recover  a  debt  due  the  agent,  and  which 
they  were  prosecuting  in  Connecticut,  towards  paying  a  ba- 
lance due  them  from  the  agent,  and  if  they  did  recover  the 
debt,  d&c.  then  with  orders  to  pay  the  net  amount  to  him. 

The  debt  was  recovered  by  the  defendants.  When  the 
agent  delivered  the  policy  to  the  defendants  to  collect,  the 
plaintiff  owed  him  46  doUars  and  60  cenU  on  book  account, 
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and  200  dollars  by  a  promissory  note.  The  note  the  agent 
soon  after  passed  away ;  and  it  was  notorious,  at  the  time  of 
the  delivery  of  the  policy,  that  the  agent  was  insolvent. 

The  defendants  recovered  for  a  total  loss  on  the  policy,  the 
net  amount  of  which  was  equal  to  the  verdict  fouodi 
[*3281    *aner  deducting  their  charges,  and  the  book  debt  of 
46  dollars  and  60  cents. 

The  balance  still  due  to  the  defendants  from  the  agent  is 
equal  to  the  amount  of  the  verdict,  and  the  question  is,  whe- 
ther they  are  entitled  to  retain  it  against  the  claim  of  the 
plaintiff. 

Troup  and  B.  Livingston,  for  the  plaintiff. 

HarisoHj  contra. 

Kent,  J.  delivered  the  opinion  of  the  court  The  defen* 
dants  knew  Saunders  in  this  transaction,  only  in  the  capa* 
city  of  agent  for  the  plaintiff,  whose  exclusive  interest  appear- 
ed evidently  on  the  face  of  the  policy.  This  is  not  like  the 
case  where  the  principal  is  masked,  and  the  agent  acts  as  the 
ostensible  principal.  (7  Term  Rep.  360.)  In  that  case  it  is 
admitted  that  whoever  deals  with  the  agent  has  a  right  to 
consider  him  as  the  principal,  and  to  regulate  his  claims  ac- 
cordingly. Here  the  defendants  appear  to  have  acted  under 
a  full  knowledge  of  the  relation  between  Saunders  and  the 
plaintiff.  The  only  circumstance  that  could  raise  any  possi- 
ble doubt  in  the  case,  is  the  observation  in  the  plaintiff's  let- 
ter:  '<  I  beg  you  will  not  neglect  nie,  as  it  (meaning  the  in- 
surance) is  for  yourself  in  part."  But  whatever  may  be  the 
meaning  of  this  note,  it  does  not  appear  to  have  been  disclos- 
ed to  the  defendants,  or  if  it  was,  that  they  acted  under  its 
influence,  or  that  it  was  true  in  point  of  fact,  that  Saunders 
had  any  interest  in  the  commissions.  It  is  possible  the  let- 
ter had  reference  only  to  the  interest  which  Saunders,  as  a 
creditor  of  the  captain,  must  have  had  in  the  success  of  his 
voyage.  When  the  policy  was  deposited  with  the  defend- 
ants for  the  collection,  the  agency  under  which  it  was  origi- 
nally effected,  the  plaintiff's  sole  interest  as  master  of  the 
sloop,  and  what  appeared  on  the  policy,  were  known 
[^329]    to  *the  defendants ;  and  under  these  circumstances, 
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there  cannot  be  any  just  pretence  to  permit  them  to  con* 
eider  the  agent  as  the  principal,  and  to  set  off  their  claim, 
founded  on  other,  matter  against  Saunders,  to  a  suit  by  the 
plaintiff.  The  money  was  received  by  intendment  of  law, 
for  the  use  of  the  plaintiff;  and  the  defendants  are  bound  in 
equity  and  good  conscience  to  refund  it. 

Judgment  for  the  plaintiff  accordingIy.(a}(&) 

(a)  [Old  note.  J  See  Manhall  on  Ins.  301,  303, 94  ed.  Add  1  Phinips  on 
loBoraiioe,  ed.  1840,  p.  105 ;  King  t.  Olover,  5  Bos.  6l  Pull.  206,  to  the  eflbot 
that  the  wages  and  commisrions  of  Uie  captain,  or  his  pri?ilege  on  board  of  the 
yesael,  are  an  insurable  interest. 

(b)  The  general  rule  that  an  insiiranee  broker  has  a  lien  on  the  policy  that 
he  effects,  against  his  immediate  employer,  not  only  for  the  preminm  and 
commissions  arising  and  paid  upon  the  particular  transaction,  but  also  for  the 
general  balance  of  his  insurance  account,  is  too  well  established  to  require 
more  than  a  passing  reference  to  the  leading  authorities.  (See  Dunlap's  Pa- 
ley's  Agency,  137, 147, 148,  150, 151.  Duer  on  Insurance,  vol.  2,  pp.  281, 
989.  Story  on  Agency,  ^  379.  Cu9kmg  ▼.  ii»6crl,  2  £ast,  38&  Oeorgt  y. 
Claggeit,  7  Term  R.  357.  WhiUhwd  v.  Vaughan,  Parker  t.  Carter,  Cooke's 
Bank.  579.  Oliver  t.  Smith,  5  Taunt  56.  Strmey  y.  Deey,  7  Term,  357,  n. 
Spring  T.  S.  C.  /fts.  Co.  8  Wheat.  268.  Moody  y.  Webeter,  5  Pickering,  424. 
Welle  y.  Archer,  10  Serg.  &  Rawle,  412.)  And  it  matten  not  that  the  em. 
ployer  was  an  agent,  unless  this  fact  was  known  to  the  broker  when  the  in- 
surance was  made.  (Dunlap's  Paley,  150,  and  references.  Duer  on  Insur- 
ance, ut  eup.  and  references.) 

In  Weetwood  y.  B^U,  (4  Campb.  352 ;  1  Holt,  122,)  Chief  Justice  Gibba  ob- 
served, that  '*  the  party  who  seeks  to  depriye  him,"  (the  policy  broker,)  *'  of 
his  lien,  must  make  out  the  affirmatiye.  The  employer  is  to  be  taken  to  be 
the  principal,  until  the  contrary  is  preyed."  It  is,  therefore,  of  importance  to 
determine  what  constitutes  a  sufficient  notice  to  the  broker,  that  the  person 
who  obtains  the  policy  as  agent,  is  acting  in  that  capacity.  The  leading  case 
vpon  this  subject  in  England  is  the  case  of  Maane  y.  Hendereon,  (1  East,  335,) 
decided  just  before  the  principal  case.  In  that  case,  Jennings,  an  English 
merchant,  resident  iu  England  in  time  of  war,  received  orderi  from  a  neutral 
foreigner  to  effect  insurance  upon  a  ship,  the  property  of  the  latter.  Jennings 
employed  his  usual  broker  to  get  the  policy  done  in  his  own  name,  but  inform- 
ed him  that  the  interest  was  neutral.  The  broker,  having  received  tbe 
amount  of  the  loss  upon  the  policy,  refused  to  pay  it  over  to  the  owner  of  a 
ship,  insisting  upon  a  right  to  retain  for  a  demand  which  he  had  upon  Jeu'* 
sings.  A  yerdict  was  found  for  the  plaintiff,  the  owner  deducting  only  the 
premiums  upon  that  particular  policy ;  for  Lord  Kenyon  was  of  opinion,  that  the 
information  conveyed  by  Jennings  to  the  broker  that  the  interest  was  neutral, 
was  a  sufficient  indication  that  he  was  only  acting  as  agent  for  another, 
though  the  principal  name  was  not  then  disclosed ;  and  consequently  that  tbtt 
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A  policy  of  inrarftnco  was  efleetod  oo  tbo  cargo  of  a  ship  from  Calcatta  to 
Baltimoro,  by  A.  •■  the  agent  of  B.  and  for  hw  aeconnt  The  poliey  was 
in  the  name  of  A.  fenerally,  for  35,000  dottan»  aa  intoreat  might  appear. 
The  cargo  belonged  to  B.  and  four  other  penona,  and  was  parehaaed  with 
the  proceed!  of  the  outward  cargo.  B.  carried  on  bosineai  for  himself,  and 
was  unconnected  in  trade  with  the  other  personsi  who  knew  nothing  of  the 
insurance.  The  proportion  of  the  return  cargo  belonging  to  B.  in  fact 
amounted  only  to  about  13,000  doUart.  B.  brought  an  action  for  a  return 
of  premium,  for  the  diflbrence  of  the  sum  subscribed  to  the  poliey,  and  the 
amount  of  his  interest ;  it  was  held,  that  B.  and  the  four  others  were  not 
partners,  and  that  B.  was  entitled  to  recover  back  the  premium  for  the 
amount  of  his  interest  orer  ralved  in  the  poliey. 

If  property  be  insured  to  a  larger  amount  than  the  real  Talue,  the  overplus 
premium  is  reeoverable  by  the  assured,  because  the  insurer  shall  not  re* 
ceive  the  price  of  a  risk  which  he  has  not  run.    Per  JTsnl,  J. 

To  constitute  a  partnerihip,  there  must  be  a  reciprocal  choice  and  agreement 
of  the  parties  to  unite  their  stock  and  to  share  in  all  risks  of  profit  and  losa. 
They  must  not  only  be  jointly  conoemed  in  the  purchase,  but  jointly  con- 
cerned in  the  future  sale.    Per  Kent,  J. 

This  was  an  action  of  assumpsit  for  a  return  of  premium 
on  a  policy  of  insurance. 

defendant,  the  broker,  had  no  lien  upon  the  policy  aa  against  the  plaintiff  for 
his  general  balance  against  Jennings.  And  this  direction  was  confirmed  by 
the  court  of  king's  bench,  on  a  motion  for  a  new  trial.  And  upon  the  same 
principle  it  was  decided  in  another  case,  where  an  inauranoe  brdker  had  em- 
pk»yed  a  sub-agent  to  ellect  policies,  informing  him  at  the  time  that  they  wers 
for  a  eorrespondent  in  the  country ;  that  the  sub-agent  had  not,  as  against  the 
principal,  a  lien  on  the  policies  for  the  general  balance  due  to  him  from  the 
broker,  but  a  particular  lien  only  for  the  premiums  and  commisnons.  (Snook 
T.  Daeidson,  9  Camp.  318.)  In  Lsnyoa  ▼.  Blanekmrd,  (9  Campb.  597,)  an 
action  was  brought  to  reooTor  the  amount  of  a  loss  received  by  the  defendant, 
upon  a  policy  of  insurance  which  he  had  effected  as  broker.  The  plaintiff^ 
being  at  Montevideo,  wrote  to  one  Crowgy,  at  Falmouth,  enclosing  an  unen« 
dorwd  bill  of  lading  of  some  tallow  deliverable  to  the  shipper's  order,  and  di« 
rooted  him  to  effect  an  insurance  on  the  tallow,  and  to  employ  a  good  house 
at  Liverpool  to  sell  it  for  the  plaintiff's  benefit.  Crowgy  came  to  London* 
employed  the  defendant  to  efibct  the  insurance,  represented  that  he  had  au« 
thority  to  endorse  the  bill  of  lading,  and  actually  did  endorae  it  accordingly  to 
a  person  at  Liverpool  named  by  the  defendant  The  ship  having  been  lost, 
and  the  defendant  having  received  the  money  from  the  underwriteri,  he 
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In  December,  1796,  Gou^erneur  and  Kemble,  as  agents 
for  the  plaintiff,  effected  an  insurance  on  the  cargo  of  the 

claimed  a  ri(|rht  to  retain  it,  to  ealisfy  a  balance  due  to  him  from  Crowg^. 
Bat  Lord  EUeaborooj^li  was  of  opinaosi  that  in  traiMactiona  of  tbie  sort,  if  aa 
a^nt  repfeeents  himeelf  to  have  power  which  ie  not  entratted  to  htm,  hie 
principal  is  not  bound  by  hie  acta ;  that  tho  person  who  gives  faith  to  the  re- 
presentations of  the  agent,  ronst  mn  the  risk  of  their  being  tme  or  false :  and 
that  as  Crowgy  had  so  anthority  to  endorse  the  bill  of  lading,  or  to  act  as  pro- 
prietor of  the  tallow,  the  defendant  was  only  a  snbagont,  and  coold  not  retain 
the  sum  he  had  received  upon  the  policy  from  the  peraon  for  whose  nltimate 
benefit  it  was  effected.  Speakmg  of  this  case,  (Ltmyon  ▼.  Blanekard,)  Mr. 
liivermore,  (Pr.  &,  Ag.  vol.  9,  p.  97,)  says :  "  This  case  is  not  inconsistent 
with  the  preceding  cases  of  Oevrge  ▼.  Claggett,  (7  Term  Rep.  359  ;)  jRa6ens 
T.  WUHafM,  (cited  7  Term  Rep.  360,  n. ;)  Maim  ▼.  JPWrtfster,  (4  Campb.  60,) 
diCt  nor  does  it  at  all  sapport  Mr.  Campbell's  statement  in  the  marginal  note 
to  the  case.  The  bill  of  lading  showed  that  Lanyon  was  the  principal,  and 
Crowgy  hot  an  agent.  Then  can  be  no  donbt  that  where  a  person  deals  €x 
mandato,  and  this  is  known  to  the  person  with  whom  he  deals,  sach  person 
must  look  to  the  agents  anthority.  If  by  the  bill  of  lading  the  goods  had  beoB 
deliverable  to  the  order  of  Crowgy,  or  if  then  had  been  a  general  endoise- 
ment  which  would  havex  enabled  him  to  hold  himself  out  as  the  owner  of  the 
goods,  then,  upon  the  authority  of  the  above  cases,  the  broker  would  have 
been  entitled  to  consider  him  as  principal,  and  to  rotain  for  the  balance  of  his 
aeconnt  against  him.  But  when,  by  the  bill  of  lading,  the  goods  were  to  be 
delivered  to  the  order  of  the  plaintiff,  and  thero  was  no  endoisementy  Crowgy 
appeared  upon  the  face  of  the  transaction  to  be  acting  only  as  agent,  and  his 
mero  declaration  cannot  clothe  him  with  another  character."  (Bee  Dunlap's 
Paley,  149,  n.  17.)  Mr.  Duer  comments  upon  this  case  as  follows ; — **  Look- 
ing at  the  facts  of  the  case,  and  disregarding  the  marginal  note,  it  is  evident 
that  the  agent  not  only  did  not  reprssent  himself  as  the  owner  of  the  goods 
insured,  but  that  the  defendant,  the  broker,  was  bomid  to  know,  and  did 
know  that  he  was  merely  an  agent  Tho  aaendorsed  bill  of  lading  was  eo»- 
elusive  to  show  that  the  ownership  of  the  goods  was  still  vested  in  the  plain- 
ti6^  the  shipper,  and  that  it  could  only  be  divested  by  an  endossement  made 
by  him,  or  by  his  authoriied  agent  It  was  this  authority,  that  the  por«m 
who  employed  the  defendants,  nprosented  himself  as  pomesring,  and  the  re- 
jweeentatioB  was,  in  its  very  terms»  an  admlmion  of  his  agency.  The  broker 
had  no  light  to  infer  that  his  employer  had  any  interest  of  bis  own  that  ha 
meant  to  eove^  by  the  hunrance."  (Doer  on  Insnraaoe,  vol  9,  p.  356, 357.) 
Mr.  Dnnlap  remarks,  (Agency,  149,  n.  17,)  '<  The  reason  of  the  ra|e  was  well 
•zplaiaed  by  Lord  Chief  Justice  Undal,  in  a  leoent  ease« — whero  the  ques- 
tion was  as  to  the  right  of  a  banker  to  ntain  tha  property  of  a  third  parMui 
deposited  with  him  by  the  agent  of  that  person  for  a  debt  due  from  the  agent 
himself.  The  contract  of  lien '  being  made  between  the  banker  and  the  cus- 
tomer only  cannot/ said  his  loiMip,*  bind  tho  righU  of  other  partiei.  Ittei 
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ship  George  and  Patty  Washington,  to  the  amount  of 
26,000  dollars, 'interest  as  may  appear,  at  and  from  Calcutta 
to  Baltimore ;  and  the  defendants  accordingly  underwrote  the 
policy  to  the  amount  of  $25,000  on  the  cargo  generally,  in  the 
name  of  the  agents.  The  premium  was  seven  per  cent, 
amounting  to  1760  dollars  and  26  cents,  and  was  paid  to  the 
defendants  on  the  6th  of  August,  1797.  The  cargo  of  the 
ship  belonged  to  the  plaintiff  and  four  other  persons,  and  was 
purchased  with  the  proceeds  of  the  outward  cargo,  which 
also  belonged  to  the  same  persons.     One-eighth  of  the  ship, 

and  of  the  outward  and  return  cargoes  belonged  to . 
[*330]    the  plaintiff,  *who  carried  on  business  for  himself, 

unconnected  in  trade  with  the  other  four  persons. 
The  other  four  persons  had  no  direction  or  concern  in  the 
insurance,  or  any  other  insurance  effected  by  the  plaintiff. 
The  plaintiff's  instructions  to  his  agents  were  to  effect  in- 
surance to  25,000  dollars  on  the  cargo  of  the  said  ship,  on 
his  account.  The  whole  cargo  of  the  ship  amounted  to 
103,439  dollars  and  54  cents,  of  which  the  plaintiff's  one- 
eighth  were  12,929  dollars  and  94  cents,  so  that  14,200  dol- 
lars would  cover  the  interest  of  the  plaintiff  and  the  premi- 
um, &c.  The  plaintiff  directed  the  supercargo  of  the  ship 
to  apply  at  Calcutta  for  a  credit  for  him,  and  to  make  a  ship- 
ment. But  the  supercargo  did  not  obtain  credit,  nor  make 
any  shipment  other  than  the  plaintiff's  share  above  mention- 
ed.   The  plaintiff  claimed  for  a  return  of  premium,  on  the 

petant  to  the  banker  and  hie  eaatomer  to  agree  that  the  banker  ihall  have  a 
lien  on  all  property  on  whieh  the  onstomer  can  lawftilly  give  it,  which  may 
oome  to  the  haode  of  the  banker ;  and  this  agreement  may  be  ezprened  in 
wordi,  or  may  be  inferred  from  the  coane  of  trade ;  but  it  if  not  competent 
lor  them  to  agree  exprewly  or  in  any  other  manner,  that  the  bankeri  shall 
have  a  lien  on  the  property  of  other  perMina  on  which  the  cnstomer  had  no 
aothority  to  give  one.'  {Brandno  ▼.  BwrmtU  9  Scott,  N.  R.  113  ;  Rosb.  Fact 
dcr  Brok.  900.)  And  eo  it  is  manifest,  that  a  factor  or  broker  and  his  princi- 
pal aie  not  competent  to  enter  into  any  snch  agreement"  (Ross.  Fact  & 
Brok.  901.  Consult  Mr.  Doer's  review  of  Snook  v.  Davidmm,  Lanytm  v. 
BUmckardt  Mmant  v.  Htndorton,  Mann  v.  Ffrrottert  4  Campb.  SO ;  Wett' 
wood  V.  Bell,  Lety  v.  Bmrnard,  8  Tannt  149 ;  8.  C.  9  Moote,  34 ;  and  Footer 
V.  Heyl;  9  Dner  on  Ins.  353-361.  See  the  remarks  of  Mr.  Paley  upon 
Mmnm  v.  Skifimt  9  East,  fi93, 599,  Agency,  149.) 
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difference  between  the  subscription  of  the  defendants  and 
the  interest  of  the  plaintiff,  amounting  to  891  dollars  and 
62  cents.    The  ship  arrived  safe  at  Baltimore. 

S.  JbneSf  jun.  for  the  plaintiff. 

IVot/p,  contra. 

Kent,  J.  delivered  the  opinion  of  the  court.  There  is  nd 
doubt  but  that  if  property  be  insured  to  a  larger  amount  thaii 
Che  real  value,  the  overplus  premium  is  recoverable  by  the 
assured,  because  the  insurer  shall  not  receive  the  price  of  a 
risk  which  he  has  not  run.(a) 

On  the  other  hand,  if  the  risk  has  once  commenced  or  ex* 
isted,  there  shall  not  be  any  return  of  premium,  as  the  con- 
sideration for  it  has  then  been  given.(6)  (Park,  367.)  The 
recovery  in  the  present  case,  therefore,  depends  on  the  solu- 
tion of  the  question,  whether  the  other  persons  interested 
in  the  cargo,  could,  in  case  of  loss,  have  covered 
any  part  of  their  interest  under  this  policy.  *If  [♦331] 
they  could  not,  then  the  defendants  have  ran  no  risk 
beyond  the  amount  of  the  plaintiff's  interest  on  board ;  and 
I  think,  from  the  facts  before  me,  that  such  must  be  the  con- 
clusion of  law. 

To  constitute  a  partnership,  by  which  the  act  of  one  will 
bind  or  enure  to  the  benefit  of  the  rest,  there  must  be  a  reci- 
procal choice  and  agreement  of  the  parties  to  unite  their 
stock,  and  to  share  in  all  risks  of  profit  and  loss.  (Watson, 
1, 6.  1  Doug.  371.  2  Bl.  Rep.  998.)  They  must  not  only 
be  jointly  concerned  in  the  purchase,  but  jointly  concerned 
in  the  future  sale.  (1  H.  Bl.  48.)(c)  In  the  case  of  Hoare  v. 
Dawest  (1  Doug.  371,)  a  broker  was  employed  by  a  number 
of  persons  to  purchase  a  lot  of  tea,  of  which  each  was  to 
have  his  separate  share ;  and  he  purchased  the  lot  of  tea  for 

(a)  See  2  Pbillipfl  on  Inraranee,  539, 530  ;  Loccenias,  1. 2,  e.  5,  $  8  ;  Amtry 
▼.  Rodgert,  1  Esp.  207  ;  Pollock  ▼.  Donaldoon,  3  Dallu,  510. 

{b)  See  ovpra,  toI.  1,  p.  313,  n.  (a)  to  Doknigw  t.  The  UfuUd  Imurmnf 
Co. 

(e)  See  Story  on  Part  ed.  1841,  p.  47  ;  3  Kent'e  Comm.  85, 26 ;  CoIIyer  m 
Partn.  by  Perkins,  14-19  ;  Po9t  t.  Kimberly,  9  JohnMn,  470;  Harding  t. 
Foxeraft,  6  Greenleaf,  76. 
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the  benefit  of  bis  employers ;  and  it  was  held  that  they  wer4 
not  partners  in  the  lea,  because  there  was  do  undertakio^  by 
oiie  to  advance  money  for  another,  nor  any  agreement  to 
share  with  one  another  in  the  profit  or  loss.  And  Lord 
Mansfield  observed  that  it  would  be  most  dangerous  if  the 
credit  of  a  person  who  engages  for  a  fortieth  part,  for  in- 
stance, should  be  considered  as  bound  for  all  the  other  parts. 
And  in  the  case  of  Coape  and  others  v.  Ej/re  and  others^ 
(1  U.  Bl.  37f)  several  persons  entered  into  an  agreement  to 
purchase  a  quantity  of  oil  in  the  name  of  A.  only,  and  to 
^ke  aliquot  shares  of  the  purchase ;  but  as  it  did  not  appear 
that  they  were  jointly  to  resell  the  goods,  they  were  held  not 
to  be  partners.  There  was  no  communication  between  the 
buyers  as  to  the  profit  or  loss.  Each  party  was  to  have  a 
distinct  share,  and  to  manage  it  as  he  judged  best ;  and  of 
consequence,  the  profit  or  loss  of  the  one  might  be  more  or 
less  than  that  of  the  other. 

In  the  present  ease,  there  is  no  evidence  of  any  agreement 
or  communication  between  the  parties  as  to  profit  or  loss,  but 

what  arises  as  a  matter  of  intendment,  from  the  facti 
[''332J    that  the  cargo  of  the  ship  belonged  to  the  ""plaintiff 

and  four  oiher  persons,  and  was  purchased  with  the 
proceeds  of  the  outward  cargo,  which  also  belonged  to  the 
same  persons.  To  repel  this  iniference,  we  have  the  other 
fact  found,  that  the  plaintiff  carried  on  business  for  himself 
unconnected  in  trade  with  the  other  persons;  and  that  the 
present  insurance  was  made  for  himself,  and  that  the  other 
persons  had  no  direction  or  concern  therein. 

It  is  a  strong  and  decisive  fact  in  this  case^  that  there  was 
DO  agreement  between  the  parties  to  share  in  the  future  sale 
of  the  return  cargo ;  and  the  presumption  is  directly  other* 
wise  since  the  parties  were  unconnected  in  trade.  J?his 
brings  the  case  within  the  decision  in  Coope  and  others  v. 
Eyre  and  others, '  The  parties  were  not,  in  fact,  partnerS| 
as  amongst  themselves,  nor  did  they  professedly  act  or  ap- 
pear as  such.  The  plaintiff  appears  to  have  acted  with  can- 
dor, and  to  have  directed  an  insurance  on  his  own  account, 
as  interest  should  api)ear.     The  over  valuation  must  have 
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originated  in  mistake,  in  too  high  an  estimate  of  the  result 
of  the  outward  cargo,  and  in  the  expectation  of  nn  additional 
cargo  to  be  procured  on  credit  at  Calcutta. 

We  are,  therefore,  of  opinion  that  the  plaintiff  was  not  a 
partner,  and  that  he  is  consequently  entitled  to  the  return  of 
premium,  as  liquidated  in  the  case. 

Judgment  for  the  plain4iff.(</) 

(tf)  At  t  gvmral  propoaitioB,  an  iararaiiM  mada  by  oaa  partuar  for  tha  ba- 
nafit  of  his  flrdi»  will  ba  valid  to  covar  tha  intaratC  af  tha  finn.  (Story  oa 
Fartn.  ed.  1841,  p.  160,  and  Mfanncaa  in  n.  (1.)  9  Daar  on  Im.  98,  99.  9 
Kent's  Comm.  p  41.  1  Phillipt  on  Inf.  161.  Collyar  on  Parta.,  Parkins  ad. 
438.)  Bat  the  mle  is  otherwise  where  an  Insnranea  is  made  on  account  of 
panoBs  who  are  merely  tonaata  in  common  or  joint  ownank  In  that  case, 
tha  rifbt  of  a  pact  owner  to  insure  is  limited  to  his  own  indiridoal  share*  (1 
Phillips  on  Insur.  161,  €t  teq.  3  Duer  on  Insar.  99,  157.  Abbott  on  Shipp. 
77,  n.  Turner  ▼.  Burroiot,  5  Wend.  541.  S.  C.  8  id.  144.  French  v.  Back- 
AoMse,  5  Borr.  2727.  Bell  ▼.  Htunpkriet,  2  Staik.  345.  Hooper  ▼.  Ltuby,  4 
Campb.  67.  Fotter  ▼.  U.  S.  Ins.  Co.  11  Fickerinf ,  85.  Consult  Mr.  DearVi 
laviaw  of  these  aasee,  3  Ins.  157-160.)  Mr.  Doer  remarks,  (9  Ins.  99,) 
'*  This  distinction  between  the  ri||rh(s  of  a  partner  and  of  a  part  owner,  is  a 
necessary  result  of  the  esseotial  difference  in  the  nature  of  their  respective  in- 
tereets.  The  interest  of  a  partner  Is  in  the  entirety  of  the  joint  property,  and 
his  ri||rhts  of  disposition  and  control  are  ao-axtansiva  ;  bat  tha  share  of  a  pait 
owner,  although  undivided,  is  his  dtstinot  property,  and  aoase^inantly,  he  haa 
tha  sola  power  to  make  or  autborixe  any  contract  in  relation  to  its  disposi* 
tion  or  use.  The  several  owners  of  a  ship  are  i^enerally  part  owners ;  but  tha 
ship  may  be  in  whole  or  in  part  partnership  property,  and  when  it  is  so,  tha 
rifht  of  aach  partner  to  make  an  insoranaa  on  the  Tassel  or  freif ht,  oo-aS'> 
lensiTa  with  the  interest  of  the  ftrm»  is  nndoabtad.  Bat  a  part  owner  has  na 
oneh  rifht  even  when  he  is  tha  managing  owner,  that  is,  when  the  fitting  out 
and  employment  of  the  ship  are  confided  to  bis  direction.  A  ship's  husband 
has  no  such  anthority,  and  it  cannot  spring  firom  the  union  in  the  same  peN 
■on  of  two  oharaotsmy  to  naithar  of  which  it  tepaimtaly  belongs." 
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[*333]    *JuHEL  AND  Dblonguembre  agaiust  Church. 

A.  hmviog  ohartorad  a  ■bip  to  }ukikg  a  eargo  from  the  SpanUi  Main  to  New 
York,  efiected  a  policy  of  ineorance  on  the  profits,  Talued  at  13,000  doUan  ; 
no  other  proof  of  interest  to  be  required  bat  the  policy ;  and  if  the  goods  did 
not  irrive,  the  insared  was  to  recover  for  a  total  loss  ;  and  the  goods  were 
warranted  free  from  average  and  withoat  benefit  of  salvage  to  the  insurer. 
The  venel  finding  no  cargo  at  the  Spanish  Main,  returned  to  New  York  in 
ballast,  without  any  goods.  A.  brought  an  action  agamst  the  insamr  for  a 
jretnrn  of  premium ;  and  it  was  held,  that  the  inanrer  having  ran  the  riska 
•numerated  m  the  policy,  and  the  ship  having  returned  in  safety,  A.  waa 
■  not  entitled  to  a  return  of  premium. 

This  action  was  brought  for  a  retam  of  premiam.    At 

the  trial,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 

^  opinion  of  the  court,  on  a  case ;  and  if  the  court  should  be 

of  opinion  against  the  plaintiffs,  a  judgment  of  nonsuit  was 

to  be  entered. 

The  plaintiffs  chartered  the  ship  Three  Sisters  to  bring  a 
cargo  of  wines  from  the  Spanish  Main  to  New  York ;  and 
had  insured,  by  a  valued  policy,  12,000  dollars  on  goods  for 
the  voyage.  But  although  in  the  printed  part  of  the  policy 
the  same  was  stated  to  be  on  goods^  yet  by  a  memorandum 
in  writing  at  the  bottom  of  the  policy,  it  was  declared  to  be 
on  profitSy  and  that  no  other  proof  of  interest  was  to  be  re- 
quired than  the  policy,  and  that  if  the  goods  did  not  arrive, 
the  assured  was  to  recover  for  a  total  loss,  and  the  same  was 
warranted  free  from  average  and  without  benefit  of  salvage 
to  the  insurer.  The  ship  found  no  cargo  at  the  Spanish 
Main,  and  returned  to  New  York  in  ballast,  without  any 
goods  whatever. 

B.  Livingston^  for  the  plaintiffs. 

Pendleton^  contra. 

Kent,  J.  I  consider  this  as  a  wager  policy.  It  has  the 
indicia  of  a  wager  policy,  as  they  are  pointed  out  by  the 
cases  on  the  subject.  (Doug.  468.  Park,  269.)  Here  waa^ 
to  be  no  other  proof  of  interest  required  than  the  policy  it* 
aelf^  and  if  the  goods  did  not  arrive  the  insurer  was  to  pay. 
It  was  in  fact  betting  on  the  return  of  the  ship,  and  if  she 
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had  not  Teturoed,  in  consequence  of  any  peril  enumerated  in 
the  policy,  the  plaintiff  would,  on  its  production, 
have  been  entitled  to  the  sum  insured.  *As  the  [*334] 
plaintiffs  claim  a  return  of  premium,  it  has  been  made 
a  question  whether  this  be  a  valid  policy.  If  it  be  unlawful 
and  consequently  void,  on  the  ground  of  its  being  a  wager 
policy,  the  assured  is  not  entitled  at  any  rate  to  a  return  of 
premium,  for  in  pari  delicto  potior  est  conditio  possidentis.{a) 
It  was  so  decided  in  the  cases  of  Launy  v.  Bourdieu^  (Doug. 
46S,)  and  Andre  v/  Fletcher,  (3  Term  Hep.  266.)  But  sup* 
posing  the  policy  to  be  good,  (and  I  wish  not  to  be  under- 
stood as  intimating  any  opinion  to  the  contrary ,)  I  am  equal- 
ly of  the  opinion  that  the  plaintiffs  are  not  entitled  to  reco- 
ver, because  the  defendant  has  run  a  risk,  which  is  the  con- 
sideration for  the  premium.  I  consider  this  policy'as  amount- 
ing to  a  bet  on  the  return  of  the  ship.  If  she  had  not  return- 
ed, and  the  plaintiffs  could  have  shown  it  was  in  consequence 
of  some  peril  within  the  purview  of  the  policy,  they  must 
have  been  entitled,  as  a  matter  of  course,  to  the  sum  insured, 
without  proving  any  interest  or  goods  on  board.  The  de- 
fendant must,  therefore,  be  considered  as  having  run  the  risk 
of  the  ship  during  the  voyage.  But  as  the  ship  returned  in 
safety,  1  do  not  consider  him  responsible,  because  the  goods 
did  not  arrive.  It  could  never  have  been  the  meaning  of  the 
parties,  that  whether  the  ship  did  or  did  not  arrive,  the  de- 
fendant was  at  all  events  to  pay  the  12,000  dollars.  This 
would  be  a  contract  without  any  reciprocity  and  altogether 
absurd.  The  plaintiffs,  by  the  form  of  this  action,  have 
given  a  different  interpretation  to  it.  The  policy  enumerates 
a  variety  of  perils  or  risks,  which  the  defendant  assumed  to 
run ;  and  there  must  have  been  some  subject  to  which  they 
could  be  applied,  and  this,  in  the  present  case,  could  be  no 
other  than  the  ship.  When,  therefore,  the  policy  says  that 
no  other  proof  of  interest  was  to  be  required  than  the  policy, 
and  that  if  the  goods  did  not  arrive,  the  assured  was  to  reco^ 
ver,  its  meaning  was,  that  if  the  ship  did  not  arrive  in  con- 

(a)  Sm  Bro.  Mu.  333. 
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sequence  of  any  peril  mentioned,  the  assured  was  to 
[*335]    recover  the  value  of  his  ^profits,  without  proving 
any  goods  on  board  from  which  the  profits  were  to 
arise. 

As  the  defendant  has,  therefore,  run  the  risk  intended  by 
the  policy,  I  see  no  pretence  for  a  return  of  premium,  and 
judgment  of  nonsuit  ought  to  be  entered.(6) 

Radclipp,  J.  and  Lewis,  J.  were  of  the  same  opinion. 
Lansing,  Ch.  J.  dissented. 

Judgment  of  nonsuit. 

{h)  It  Memi  to  b8T6  been  coDceded,  tbat  Buchanan  ▼.  Ocean  Int,  Co.  (6 
Cowea,  S18,)  CUndtnning  <f  at  ▼.  Churek,  (3  Cainee*  141,)  and  the  princU 
pal  eaae»  eatabliahed  the  ▼aiiditj  ef  wager  polieiea  im  New  York.  (I  Daer  on 
loa.  94.  1  PbiUipe  on  loa.  3,  4.  See.  bowoTer,  per  Ogden,  arg.  6  Cowen, 
325.)  Tbe  ReTued  Statntea,  (1  Rev.  Sutntee,  eh.  2,  p.  666,  §  8, 9, 10,)  how- 
ever dedare  that  *'  all  wa^n,  beta  or  ftakes,  made  to  depend  upon  any  gram- 
inf  by  bet  or  ebanee,  or  upon  any  bet,  chanee,  easnaity,  or  nnkoown  or  con- 
tingent erent  whatOTer,  ehall  be  anltwfni ;  and  that  all  eontraete  for  or  on 
aoconnt  of  any  money  or  property,  or  thing  in  action  oo  wagered,  bet,  or 
ataked,  ehall  be  ▼oid."  Mr.  Daer  remarks  upon  thie  aeetion  or  tbe  etatnte, 
that  "  the  prohibition  ia  ao  general  in  ita  terma,  that  it  might  well  be  constnied 
to  embrace  all  inanrances  whatever ;  bat  to  guard  againat  tbia  eonatrnetion, 
inanrancea  made  in  good  faith,  for  the  aecurity  or  indemnity  of  the  party  in<- 
anred,  and  not  otberwiae  prohibited  by  law,  are,  by  a  anbaequent  dauae,  ex- 
cepted from  ita  operation."  (1  Inaarance,  94)  Wager  polieiea  are  held  Toid 
in  Maaaachuaetta  ;  {Amory  ▼.  Oillman,  2  Maaa.  I ;  Babcoek  ▼.  Thompson,  3 
Pickering,  446  ;)  in  Pennaykania ;  {Pritehett  t.  Inc.  Co,  of  N.  A,  3  Teatea, 
464;  Craig  ▼.  Mutgatroyd,  4  Teatea,  161 ;  iiiamt  ▼.  Penn.  Ino.  Co.  I 
Rawie,  107 :  BdgoU  v.  itLanghlin,  6  Wbeaton,  176 ;)  tad  generally  throngb- 
ont  the  United  Statea.  (1  Daer  on  Inauranee,  95.  See  1  Daer  on  laanrancOf 
(p.  154|  155,)  for  a  eonatrnetion  of  the  foreign  authoritiea  upon  thia  queation. 
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Corporation  of  New  York  against  Dawson. 

An  action  for  use  and  occnpation  b  not  UeaL  in  iu  natore,  being  fonnded  in 
privity  of  contract  and  not  in  privity  of  estate. 

The  wnUB  In  a  caose,  in  which  the  corporation  of  New  York  was  a  party, 
was  laid  in  the  city  of  New  York ;  and  the  court  refused  to  change  it  mere- 
ly on  that  account,  on  the  bare  allegation  that  an  impartial  trial  conld  not 
be  had  in  the  city  and  connty  of  New  York. 

This  was  an  action  of  assumpsit^  for  the  use  and  oc* 
cupation  of  certain  premises  at  Brooklyn,  in  King's  county. 
The  venue  was  laid  in  New  York^  and  the  defendants  mov- 
ed to  change  it  to  Kings.  1.  Because,  from  the  declaration, 
it  appeared  that  the  cause  of  action  arose  in  that  county ; 
and  the  action,  in  its  nature,  is  local.  2.  Because  a  fair  and 
impartial  trial  cannot  be  had  in  New  York. 

Bvertaon^  for  the  defendant. 

Harison^  contra. 

Per  Curiam.  This  action  is  founded  on  the  privity  of 
contract^  and  is  not  local  iu  its  nature.  It  was,  therefore, 
not  indispensable  to  lay  the  venue  in  Kings.  Actions  foun- 
ded on  the  privity  of  estate  are  local,  as  in  debt  by  the  as- 
signee  or  devisee  of  the  lessor,  against  the  lessee,  or  by 
the  lessor  against  the  assignee  of  a  lease,  or  in  co- 
venant'*by  the  grantee  of  the  reversion,  against  the  [*336] 
assignee  of  a  lease.  (1  Wils.  165.  6  Mod.  194. 
1  Salk.  80.)  In  this  case,  the  action  is  founded  on  the  pri- 
vity of  contract  onl/,  either  expressed  or  implied.  It  fol- 
lows that  the  venue  is  not  necessarily  controlled  by  the  cir« 
Gumstance  of  the  premises  being  situated  in  King's  county.(a) 
It  is  settled,  that  in  transitory  actions  the  court  may,  and 
ought,  to  change  the  venue  for  the  purpose  of  an  impartial 
trial.  (2  Burr.  1664.)  But  no  special  ground  is  here  stated 
to  show  that  a  fair  trial  cannot  be  had  in  New  York.  The 
interest  supposed  to  exist  in  favor  of  the  success  of  the  cor- 

(a)  See  2  Rct.  Statntea  of  New  York,  409 ;  Bat  we  Code  of  Fiocedore» 

103-105.  .     : 
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poration  is  too  uncertain  and  remote.  It  is,  in  truth,  seldom, 
if  ever,  felt  or  known  ;  and  an  independent  jury  may  as  pro- 
babhy  be  obtained  in  this  as  in  any  other  county.  It  would 
be  extremely  inconvenient  to  change  the  venue,  on  this  for- 
mal objection,  in  all  cases  in  which  the  corporation  may  be 
concerned ;  and  we  think  it  ought  not  to  be  done,  unless 
there  appear  substantial  reasons  to  support  the  objection. 

Motion  denied.(&] 


Shuts  against  Davis  and  another. 

A  declaimtioD  may  be  amended  after  a  plea  in  abatement ;  but  not  by  adding 
the  name  of  another  defendant,  against  whom  a  eeparate  rait  waa  brongbi 
for  the  same  demand. 

Strong,  for  the  plaintifif,  moved  for  leave  to  amend  the 
capias  and  declaration  in  this  cause,  by  adding  the  name  of 
another  defendant.  After  ihe  writ  was  issued  against  the 
present  defendants,  the  plaintiff's  attorney  discovered  that 
T.  D.  was  a  partner  with  them  ;  and  thereupon  issued  a  writ 
against  him  to  answer  together  with  the  present  defendants. 
The  first  writ  was  returnable  in  January  term,  and 
[*337]  the  other  in  April  term  last.  In  *June,  the  plaintiff 
declared  against  the  defendants  separately  in  this  suit ; 
and  on  the  9th  July,  against  T.  D.  separately  in  the  other 
suit.  To  the  declaration  in  the  first  suit,  there  is  a  plea  in 
abatement,  that  T.  D.  ought  to  have  been  joined  with  the 
present  defendants. 

Per  Curiam.  There  is  no  doubt  that  a  declaration  may, 
in  many  cases,  be  amended,  after  a  plea  in  abatement.  (1 
Sir.  1 1.  2  Ld.  Raym.  859,  1472.  2  Str.  739.)  But  here 
the  plaintiff  moves  to  add  another  defendant,  against  whom 
a  second  suit  has  been  brought  for  the  same  demand.  If  the 
plaintiff  apprehended  a  plea  in  abatement,  or  wished  to  make 

(b)  See  9upra,  116,  n.  (6)  to  Scott  t.  Oihht;  Graham's  Practice,  3d  ed. 
564. 
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the  other  defendant  a  party,  be  ought  to  have  discontinued 
the  first  suit,  and  commenced  another  action  against  all  the 
defendants,  instead  of  bringing  a  new  action  against  the  other 
defendant.  The  effect  of  granting  this  application  would  be 
to  allow  separate  suits  against  each  joint  debtor,  and  after- 
wards to  consolidate  them  into  one,  or  to  unite  all  the  defen- 
dants in  one  suit,  and  discontinue  the  others.  This  is  not 
warranted  hj  any  former  practice,  and  might  lead  to  incon- 
venience and  vexation.    The  motion  must  be  denied. 

Rule  refused.(a) 


Reedy  against  Seixas. 

There  a  no  particular  form  of  notice  to  the  endonwr  of  a  note,  prescribed  by 
law.  It  18  enoagh,  if,  under  all  circamstancea,  it  was  sufficient  to  put  him 
on  inquiry ;  and  this  is  properly  a  question  of  fact  for  the  jury  to  decide. 

This  was  an  action  by  an  endorsee  against  an  endorsor 
of  a  promissory  note.  At  the  trial,  the  note  in  question  was 
produced ;  which  was  for  1216  dollars  and  50 
•cents.  At  the  bottom  of  the  note,  were  the  figures  [*338] 
1216  dollars  and  52  cents ;  and  the  notary,  in  the  no- 
tice given  by  him  to  the  endorsor,  of  the  non-payment,  had 
expressed  the  latter  sum.  It  was  objected,  that  the  notice 
did  not  refer  to  the  same  note.  The  judge  left  it  to  the  jury, 
whether  the  note  produced  and  the  one  described  and  inten- 
ded by  the  notice  were  the  same ;  and  the  jury  found  a  ver- 
dict for  the  plaintiff.  A  motion  was  now  made  to  set  aside 
the  verdict,  and  for  a  new  trial. 

Wilkins,  for  the  plaintiff.  ^ 

B,  Livingston^  contra. 

Per  Curiam.  The  question  was  properly  left  to  the  jury. 
The  law  does  not  prescribe  any  form  of  notice  to  an  endor- 
sor.    It  is  not,  perhaps,  requisite,  to  specify  the  amount  of 

(a)  See  tufra,  p.  390,  n.  (h)  19, 13,  to  Bognri  ▼.  itDondUL 
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the  note.  The  notice  was  sufficient  to  put  the  defendant  on 
inquiry,  and  co  prepare  him  to  pay  it  or  defend.  It  is  enough 
if  the  jury  was  satisfied  that  the  notice  referred  to  the  same 
note  intended  by  the  plaintiff,  and  was  so  understood  by  the 
defendant.  It  was  incumbent  on  the  defendant  to  show 
some  uncertainty  in  the  notice,  tending  to  mislead  him ;  as 
other  notes  endorsed  by  him  under  similar  circumstances. 
The  motion  must  be  denied. 

Rule  refused.(a) 


[*339]    *HiLLDRETH  agaitist  Becker  and  Harvey. 

Where  a  declaration  commenced  thoe,  "  Jamee  Hilldreth  complain  of  Peter 
B.  and  Jamei  Harvey,  the  eaid  Jamee  beings  in  cnetody,  &c.  and  the  eaid 
Peter  being  returned  not  found,  of  a  plea,  &c. :  it  waa  hold  to  contain  enf- 
ficient  certainty ;  and  that  J.  Harvey,  the  defendant,  and  not  Jamea  H.  the 
plaintiff,  was  the  person  in  coatody,  &C. 

The  declaration  in  this  cause  was  against  the  defendants 
jointly  on  a  bond  to  the  sheriff.  It  commenced  thus.: ''  James 
Hilldreth  complains  of  Peter  Beclcer  and  James  Harvey,  the 
said  James  being  id  custody,  &c.  and  the  said  Peter  being 
returned  not  found,  of  a  plea,"  &c. 

There  was  special  demurrer  to  the  declaration,  because  it 
was  uncertain  whether  James  Hilldreth,  the   plaintiff,  or 

(a)  No  particular  form  of  notice  ia  indispeiuable  to  charge  an  endorMr,  if  it 
contain  a  deeeription  of  the  note  or  bill,  and  an  aawrtion  of  due  preaentment 
and  dishonor  made  in  terma  tufliciently  certain  to  put  tha  endorMr  upon  hia 
guard.  It  if  not  ueceaBary,  therefore,  that  it  ahould  otata  at  whose  request  it 
was  given,  nor  who  is  the  owner ;  (Short  v.  Bnti,  1  Pick.  401 ;  see  Mills  v. 
Bank  of  ths  United  Statet,  11  Wheaton,  431 ;)  nor  that  the  holder  looks  to 
the  party  notified  for  payment  (CoioZes  v.  Harts,  3  Connecticut,  516.)  In 
confirmation  of  Reedy  v.  SeixoM,  see  the  following  authorities : — (Chitty  on 
Bills,  ed.  1833,  p.  501 ;  Bayley  on  Bills,  ed.  1830,  p.  356  ;  Story  on  Bills,  466  ; 
jRansom  v.  Maeh,  3  HUl,  587  ;  Sanger  v.  Stimpwn,  8  Mass.  R.  350 ;  Bank 
of  I/.  S.  V.  Cameal,  3  Peters,  543  ;  Skrieve  v.  Duckham,  1  Litt  194 ;  Smith 
V.  Whitingt  13  Mass.  R.  6;  Bank  of  Cape  Fear  v.  SeaweU,  3  Hawkos  R. 
660 ;  Furze  v.  Sharwood,  3  iQale  &  David.  116.) 
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James  Harvey,  was  the  person  alleged  to  be  in  custody ;  and 
because  it  is  not  stated  that  any  process  issued  in  the  suit, 
by  virtue  of  which  Peter  Becker  was  returned  not  found, 

Per  Curiam.  In  a  declaration,  certainty  to  a  common 
intent  is  sufficient  (Cowp.  682.)  It  is  like  the  case  of  Con^ 
n^r  V.  Connor^  (2  Wils.  386,)  where  John  Connor,  of  Fri- 
day street,  declared  on  a  bond  against  John  Connor,  of  Bar- 
nett,  but  the  addition  to  the  defendant's  name  was  not  repeat- 
ed afterwards  in  the  declaration,  and  the  defendant,  after 
craving  oyer,  demurred  specially,  because  it  did  not  appear 
which  John  Connor  executed  the  bond ;  but  the  court  decid- 
ed that  there  was  sufficient  certainty  appearing  on  the  re- 
cord that  John  Connor,  of  Barnett,  was  indebted  on  a  bond 
to  John  Connor,  of  Friday  street,  and  gave  judgment  for  the 
plaintiff.  So  in  the  present  case,  it  appears  with  sufficient 
certainty,  that  James  Harvey  executed  a  bond  to  James  Hill- 
dreth,  and  as  James  Hilldreth  complains  thereon  of  James 
Harvey,  it  must  be  intended  that  the  latter  is  the  person  in 
custody* 

This  is  a  proceeding  according  to  the  provision  in  the  act, 
in  regard  to  joint  debtors,  (see  24  sess.  c.  90,  s.  13,)  <<  that 
the  creditor  may  issue  process  against  joint  debtors,  in  the 
manner  now  in  use ;  and  in  case  any  of  such  joint 
debtors  be  taken,  and  brought  'into  court,  he  or  they  [*340] 
so  taken  and  brought  into  court  shall  answer  to  the 
plaintiff;  and  in  case  judgment  shall  pass  for  the  plaintiff,  he 
shall  have  his  judgment  on  execution,  against  such  of  them 
as  were  brought  into  court,  and  against  the  other  joint  debt- 
ors named  in  the  process,  in  the  same  manner  as  if  they  had 
all  been  taken  and  brought  into  court,  by  virtue  of  such  pro- 
cess," &c.  The  defendants  in  the  present  case  were  joint 
debtors,  and  the  plaintiff  declares  against  both  of  them  in  the 
same  manner  as  if  both  had  been  taken  ;  and  only  one  was 
taken  and  brought  into  court.  It  appears  certain,  to  a  gene- 
ral intent,  from  the  facts  and  the  averment,  that  one  defen^ 
dant  was  in  custody  and  the  other  returned  not  found  ;  that 
process  did  issue  in  the  suit,  and  that  by  virtue  thereof^  one 
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of  the  defendants  was  returned  not  found.  Pleadings  are  to 
receive,  if  the  words  will  admit  it,  a  reasonable  intendment, 
and  are  to  be  construed  secundum  subjectam  materiam. 
There  must  be  judgment  for  the  plaintiff.(a) 

Judgment  for  the  plaintiff. 


Treadwell,  Assignee,  &c.  against  M'Keel  and  others. 

Bail  to  the  ■beriff  are  nepoMible  only  for  the  priooipal  and  interaet  doe  on  the 
bond  in  the  original  rait,  and  not  for  any  matten  dehors  the  condition  for 
which  the  penalty  ia  claimed  as  tecnrity. 

This  was  a  suit  on  a  bail-bond,  in  which  judgment  was 
obtained.  The  original  suit  was  on  a  bond  conditioned  for 
the  payment  of  money. 

Riker^  for  the  defendants,  now  moved  that  they  be  dis- 
charged from  this  judgment,  on  payment  of  the  amount 
of  the  bond  in  the  original  suit,  with  the  costs  of  both 

suits. 
[•341]  ^Evertson,  contra,  stated,  that  the  principal  de- 
fendant and  one  Whitney  entered  into  an  agree- 
ment for  the  sale  and  purchase  of  the  defendants'  farm,  on 
which  there  was  a  mortgage,  to  secure  the  payment  of  the 
bond  in  question ;  and  Whitney  engaged  to  take  up  that 
bond,  and  another  bond  against  the  defendant,  which  he  did. 

(d)  See  Stephens  on  Pleading,  Am.  ed.  1837,  380 ;  1  Chitty'a  Pleading, 
Am.  ed.  1828,  949,  350,  254,  et  tq.  The  Code  of  Procedure  of  New  York 
requiree  that  *'  the  complaint,"  (or  declaration)  ahall  contain  1.  The  tiUe  of 
the  caoM,  apecifying  the  name  of  the  court  in  which  the  action  is  breast, 
the  name  of  the  county  in  which  the  plaintiff  deeiree  the  trial  to  be  had,  and 
the  namea  of  the  partiee  to  the  action,  plaintiff  and  defendant  2.  A  state- 
ment of  the  facta  conatitnting  the  cause  of  action,  in  ordinary  and  conciae 
language,  without  repetition,  and  in  such  a  manner  as  to  enable  a  person  of 
common  nndentanding  to  know  what  is  intended.  S,  A  demand  of  the  re« 
lief,  to  which  the  plaintiff  supposes  himself  entitled.  If  the  reeoTory  of  mo- 
ney be  demanded,  the  amount  thereof  shall  be  stated.  (Code  of  Procedure, 
4120.) 
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The  principal  defendant  having  refused  to  fulfil  his  agree- 
ment, Whitney  has  resorted  to  the  court  of  chancery  to  com- 
pel a  specific  performance,  or  a  return  of  all  the  money  he 
has  paid ;  and  has  also  brought  the  principal  suit  on  the  bond 
in  the  name  of  the  original  obligee  from  whom  he  received 
it,  as  assignee.  He  also  stated  that  the  bail  were  colluding 
with  the  principal  defendant,  and  that  one  of  them  has 
taken  possession  of  the  farm,  so  agreed  to  be  sold  to  Whit- 
ney. 

On  these  facts,  whiph  were  admitted,  he  contended,  that 
the  plaintiff  had  a  right  to  the  penalty  of  the  bond  in  the  ori- 
ginal suit. 

Per  Curiam.  We  are  of  opinion  that  the  bail  to  the  ar- 
rest are  only  responsible  for  the  principal  sum  and  interest 
of  the  bond  on  which  the  defendant  was  arrested.  It  would 
be  of  dangerous  consequence,  and  deter  persons  from  becom- 
ing bail  to  the  sheriff,  to  extend  their  responsibility  further. 
It  is  settled  in  England,  (Str.  922,)  that  special  bail  can  never 
be  made  liable  for  more  than  they  are  bound  in,  let  the  plain- 
tiff's demand  be  ever  so  much  more ;  and  there  is  no  reason 
that  bail  to  the  arrest  should  be  liable  for  more  than  the 
plaintiff  would  be  on  becoming  bail  to  the  action.  On  bonds 
conditioned  for  the  payment  of  money,  the  plaintiff  can  never 
recover,  under  the  penalty,  any  debt  or  demand,  however 
just,  beyond  the  amount  of  the  condition.  The  statute  de- 
clares that  on  bringing  the  principal,  interest  and  costs  into 
court,  it  shall  be  deemed,  in  favor  of  the  defendant,  a  full 
discharge  of  the  bond.  The  equitable  jurisdiction  of 
the  courts  of  law  over  the  bail-bond  suit,  cannot  *be  [*342] 
extended  to  other  matters  dehors  the  original  suit. 
The  offer  of  the  present  defendants  must,  therefore,  be  re- 
ceived and  the  motion  granted. 

Motion  granted.(a) 

(a)  See  Graham's  Practice,  2d  ed.  175 ;  1  Graham's  Practice,  3d  ed.  565, 
566.    See  Code  of  Procedure  of  New  York,  §  162,  tt  teq. 


342  CASES  IN  THE  SUPREME  COURT. 


The  People  ▼.  ThompMo. 


The  People  against  Thompson. 

Forgfing^  the  followingr  order :  "  Sir,  the  bearer,  Mr.  Ricbardsoiii  betn;  oar  par- 
tiealar  friend,  haTing^  ocoaalon,  &«.  we  have  reqaeeted  him  to  call  on  joo, 
desiring  yon  to  accept  hie  draft  on  na,  on  demand  for  15  dollars ;  your  com- 
pliance will  much  oblige/'  &«.  is  not  forging  an  order  for  the  payment  of 
money  within  the  statute.  But  see  a  snbseqaent  statute,  (24  sess.  c  54,) 
by  which  it  is  declared  to  be  forgery. 

The  prisoner  was  convicted  of  forging  and  uttering  an 
order  for  the  payment  of  money.  The  paper  set  forth  in  the 
indictment  was  as  follows:  "  New-Port,  15th  July,  1801. 
Captain  Godfrey,  sir,  The  bearer,  Mr.  Richardson,  being  our 
particular  friend,  who  has  occasion  to  proceed  from  New 
York  to  Philadelphia,  we  have  requested  him  to  call  on  you, 
desiring  you  to  accept  his  draft  on  us,  on  demand,  for  fif- 
teen dollars ;  your  compliance  will  much  oblige,  sir, 
Your  humble  servants, 

OlBBS  AND  ChANNINQ." 

W.  Morion,  in  behalf  of  the  prisoner,  now  moved  in  arrest 
of  judgment,  on  the  ground,  1.  That  the  paper  set  forth  in 
the  indictment,  is  not  an  order  for  the  payment  of  money, 
within  the  statute.  2.  That  it  does  not  appear  in  the  paper, 
nor  is  it  averred  in  the  indictment,  that  Gibbs  and  Channing 
bad  any  authority  to  make  the  order. 

Coldeuy  District  Attorney,  contra. 

Per  Curiam.  Admitting  the  paper  to  be  an  order  for  the 
payment  of  money,  it  is  not  an  order  of  the  kind  intended  by 
the  act.  It  has  long  been  settled  in  England,  upon  a 
similar  statute,  that  the  order  within  its  purview, 
[*313]  *mu8t  be  one  importing  a  right  on  the  part  of  the 
person  who  is  supposed  to  have  made  it,  and  a  duty 
on  the  part  of  the  person  on  whom  it  is  made:  (1  Leach, 
111,  note.)  That  where  it  seems  to  leave  compliance  or  re- 
fusal optional,  and  applies  rather  to  the  favor  than  the  jus- 
tice of  the  person  on  whom  it  is  drawn,  it  is  not  within  the 
statute,  as  not  being  an  order  on  which  the  party  taking  it 
can  place  any  reliance.     It  is  the  usurpation  of  another's 


NEW  YORK,  JULY,  1801.  343 

The  People  ▼.  Thompsoo. 

right  which  the  legislature  intended  to  punish  and  prevent. 
In  MitchelVs  case,  (Post.  19,)  the  order  was,  "  I  desire  you 
to  let  A.  have,  &c.  and  I  will  see  it  paid  for."  So  in  the 
case  of  George  Williams,  (1  Leach,  134,)  the  order  was, 
^'  please  to  let  the  bearer  have  twelve  barrels  of  tar,  and  you 
will  oblige,"  &c.  In  the  case  of  Elier,  (1  Leach,  365,)  the 
order  was,  '<  please  to  send  ten  pounds  by  the  bearer,  as  I 
am  so  ill  I  cannot  wait  on  you ;"  and  in  ChurcVs  case,  (2 
Leach,  615,)  the  order  was,  "  please  to  send  by  the  bearer 
eight  pounds  of  silk."  In  all  these  cases  it  was  ruled  that 
the  order  was  not  within  the  act,  because  it  did  not  purport 
to  be  the  order  of  a  person  who  had,  or  assumed  to  have  au- 
thority  to  make  it. 

In  tlie  present  case,  there  is  no  pretence  of  right  in  Gibbs 
and  Channing  to  make  the  order.  It  is  a  mere  request  as  a 
favor.  It  states  the  bearer  to  be  their  particular  friend,  and 
had  occasion  to  go  to  Philadelphia;  which  circumstances 
are  totally  idle,  unless  to  fortify  the  application  for  a  favor. 
It  says,  we  requested  him  to  call  on  you,  desiring  you  to  ac- 
cept, d^c.  your  compliance  will  much  oblige^  &c.  The 
whole  is  matter  of  favor^  and  not  the  usurpation  of  a 
right;  and  according  to  the  English  decisions,  we  must 
declare,  that  this  is  not  an  order  for  the  payment  of  money 
within  the  meaning  of  the  statute. 

The  legislature  of  this  state  have  been  sensible  of  this 
construction  and  have  accordingly,  on  the  revisfon  of  the 
statute  relative  to  forgery,  which  will  go  into  ope- 
ration *in  October,  amended  the  act  so  as  to  extend  [*344] 
it  to  orders,  purporting  to  be  made  without,  as  well 
as  with  right  or  authority,  in  the  person  whose  name  may  be 
forged.  But  the  act,  thus  amended,  cannot  now  help  the 
present  indictment.  We  are,  therefore,  of  opinion  that  the 
judgment  ought  to  be  arrested. 

Judgment  arrested.(a) 

(a)  The  Reviled  Statutes  of  New  York  provide  that  "  every  penon  who, 
with  iatent  to  injure  or  defraud,  ahall  falsely  make,  alter,  forge,  or  eoanter- 
feit  any  instrament  or  writing,  being,  or  purporting  to  be,  the  act  of  another, 
by  which  any  pecuniary  demand  or  obligation  shall  be,  or  shall  purport  to  be, 
created,  increased,  discharged  or  diminished,  or  by  which  auy  rights  or  proper- 
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ty  whitever,  thall  be,  or  parport  to  be,  truiaferred,  eonveyed,  diMhai|[ed,  di- 
miniahed  or  in  any  manner  affected,  the  punwbment  of  which  is  not  herein- 
before preecribed :  by  which  falie  making,  for^riog,  altering  or  connterfeiting, 
any  person  may  be  aflTected,  bound,  or  in  any  way  injured  in  his  person  or  pro- 
perty, npon  conviction  thereof,  shall  be  adjudged  guilty  of  forgery  in  the  third 
degree.  (2  R.  Stat.  Sd  ed.  p.  560,  ^  33.  See  also  id.  ^  32.)  The  principal 
case,  however,  arose  upon  a  statute  similar  to  7  Geo.  IL  c.  22,  (sea  also  11 
Geo.  IV.  and  1  Will.  IV.  c.  66,)  within  which  Mr.  Chitty  observes,  (3  Chit 
Grim.  Law,  Am.  ed.  of  1832,  p.  1033,)  "  it  has  been  holden  that  the  docu- 
ment forged,  must  be  such  as  appears  to  give  to  the  bearer  a  disposing  power 
over  the  property  which  he  demands  ;  it  must  aaanme  to  tranafer  the  right  at 
leaat  of  the  cnatody  of  the  gooda  to  the  offender ;  and  not  be  a  mere  reqneat 
to  a  third  peraon  to  deliver  the  articles  in  question  which  he  may  evidently  re- 
fuse if  he  pleases.  (Fost  119.)  But  in  general,  the  esaence  of  the  crime 
doea  not  conaiat  in  the  order  being  aucb  aa  not  only  auppooea  the  right  in  the 
party  auppoaed  to  make  it,  but  as  will  appear  to  the  party  to  whom  it  is  direc- 
ted, to  throw  on  him  the  duty  of  compliance.  It  is  sufficient  if  it  aaaume  on 
the  face  of  it,  to  be  an  inatrument  of  this  kind.  The  distinction  is,  that  when 
an  order  is  so  drawn  as  to  induce  a  belief  in  the  person  to  whom  it  is  uttered, 
that  it  will  be  complied  with,  the  offence  is  within  the  act,  though  it  could 
not  deceive  the  party  to  whom  it  is  drawn  ;  but  if  it  seems  to  have  the  com- 
pliance optional,  and  applies  rather  to  the  favor  than  the  justice  of  the  per- 
son to  whom  it  is  addressed,  it  is  not  within  the  meaning  of  the  statute,  be- 
cause the  individual  taking  it  can  place  no  reliance  on  its  credit  (1  Leach, 
95,  in  notU.)  Thus,  a  note  as  from  an  overaeer  of  the  poor  to  a  tradesman, 
desiring  him  to  deliver  goods  to  the  prisoner,  ia  not  an  object  of  forgery  with- 
in the  act  (Fost  119.)  So  where  the  prisoner  drew  a  bill,  *  Plea§e  to  pay 
on  demand  15/.'  and  signed  it  with  his  own  name,  but  it  was  not  addresaed  to 
any  one,  there  were  forged  upon  thia  inatrument,  when  uttered,  the  worda  and 
aignature,  *  Payable  at  Meeere.  Masterman  j-  Co.  White  Heart-court,  WiL 
liam  ISrinerheny.*  M*Ioerheny  kept  cash  at  Maaterman  6l  Co.*a  who  were 
bankera ;  the  judgea  held  that  this  was  not  an  order  for  payment  of  money, 
there  being  no  special  averments  in  the  indictment  that  thb  was  intended  for 
an  order,  or  that  Masterman  6l  Co.  were  bankers.  (Russ.  St,  Ry.  C.  C.  161.) 
An  order  drawn  in  the  name  of  another  in  these  words,  "  Messrs.  D.  St,  D. 
please  to  let  the  bearer  trade  ten  dollars  out  of  your  atore,  and  oblige  youra,"  dtc. 
haa  been  held  a  forgery  within  the  Connecticut  atatute ;  {State  v.  Cooper,  5 
Day,  250  ;)  aud  an  order  so  drawn  in  the  following  words,  '<  Mr.  S.,  Sir,  let 
the  bearer  trade  thirteen  dollars  twenty. five  cents,  and  you  will  oblige,"  &c. 
has  been  held  within  the  New  York  Sutute,  sees.  24,  c.  54 ;  (People  v.  Shaw, 
5  Johnson,  236  ;)  and  in  Massachusetts,  an  order  in  these  words,  "  Mr.  P., 
Sir,  deliver  my  son  one  pair  of  walking  shoes,  and  charge  the  same  to  me» 
yours,  J.  F."  has  been  held  within  their  statute.  (Commonwealth  v.  Fiohor,  17 
Masa.  R.  46.  See  further,  Amee  caee,  2  Greenleaf,  2C5.  PeoplU  ▼.  Farrimg- 
ton,  14  Johna.  R.  348.  People  v.  Finch,  5  id.  237.  Foulker'o  eaee,  2  Robin- 
aon,  836.  Barbour'a  Ma.  Grim.  Law,  101,  102,  108.  Stephens'  Criminal 
Law,  207.) 
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The  case  of  Peters,  an  Indian. 


The  case  of  Gteorge  Peters,  a  BrotSe&town 
Indian. 

The  BrOthertown  IndtaHi  are  rabjeet  to  the  civil  and  criminal  jariadietion  of 
tfaia  state. 

George  Peters,  a  Brothertown  Indian,  was  convicted 
at  the  last  oyer  and  terminer,  held  in  Oneida  county,  of  the 
murder  of  his  wife,  who  was  also  an  Indian.  The  murder 
was  committed  in  the  village  of  Rome.  The  Brothertown 
Indians  reside  in  the  town  of  Paris  ;  and  the  teacher  of  the 
tribe  attended  at  the  trial. 

The  question  submitted  to  the  consideration  of  the  court 
was,  whether  the  prisoner  was  amenable  to  the  laws  of  this 
state  for  the  crime. 

Per  Curiam.  The  Brothertown  Indians  are  not  a  dSsr 
tinct  nation  or  tribe.  They  came  from  New  England,  and 
settled  under  the  jurisdiction  of  this  state.  They  have  ne- 
ver claimed  or  exercised  any  criminal  jurisdiction  among 
themselves.  What  civil  jurisdiction  they  exercise,  is  under 
the  several  acts  of  the  legislature  which  have  been  made  for 
their  civil  government ;  and  they  have  never  been  consider- 
ed or  treated  as  an  independent  tribe.  They  are  not,  in  this 
respect,  like  some  of  the  Indian  tribes  within  this  state,  whose 
situation  is  peculiar,  and  who,  as  to  offences  committed  by 
the  individuals  within  their  tribes  against  each  other, 
have  ^claimed  and  exercised  a  criminal  jurisdic-  [*345] 
tion.  But  without  giving  any  opinion  what  would 
be  the  case  with  respect  to  other  Indians,  we  think  that  the 
Brothertown  Indians  are  clearly  subject  to  our  laws,  and  to 
the  jurisdiction  of  this  court. 
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Palmer,  qui  tam^  &c.  against  Doney. 

In  an  action  qui  tarn  for  the  penalty  ipyen  by  the  tavern  aet,  for  retailing 
■troog  liquosm  without  a  license :  it  was  held,  that  a  license  granted  by  two 
of  the  commisiionen  of  the  ezeise,  withont  the  presence  or  consent  of  the 
soperrisor,  and  when  they  were  not  assembled  for  the  purpose  of  granting 
licenses,  was  illegal  and  void ;  and  each  a  license,  though  regular  on  the 
face  of  it,  is  no  jostification  of  the  tarern-keeper,  who  is  liable  for  the  pen* 
alty. 

Bat  a  tavern-keeper  who  has  a  legal  and  competent  license,  is  not  liable  for 
the  penalty,  for  retailing  liquors  after  his  license  has  expired,  and  before 
the  time  of  the  next  meeting  of  the  commissioners  of  excise,  for  the  pur- 
pose of  granting  licenses. 

This  was  an  action  of  debt^  for  several  penalties  alleged 
to  be  incurred  under  the  act  to  lay  a  duty  of  excise  on 
stroni;  liquors,  and  for  the  better  regulating  inns  and  ta- 
verns. 

The  defendant,  on  the  8th  day  of  April,  1799,  applied  to 
the  plaintiff,  who  was  supervisor  of  the  town  of  Ballstown, 
and  two  justices,  White  and  Waters,  then  sitting  as  commia^ 
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sioners  under  the  act,  for  a  license  to  retail  splritu- 
[*347]  ous  liquors,  for  the  purpose  of  keeping  *an  inn  or  ta- 
vern. The  defendant  paid  White,  one  of  the  jus- 
tices, five  dollars,  the  sum  required  for  such  license ;  who, 
without  the  assent  of  the  other  commissioners,  received  the 
same  and  paid  it  over  to  the  overseers  of  the  poor  of  the  town. 
The  two  justices  had  given  the  defendant  encouragement  to 
expect  a  license,  but  the  plaintiff  and  Waters  afterwards  re- 
fused it.  The  defendant  sold  liquors  both  before  and  after 
the  8th  day  of  April.  On  the  3d  day  of  May  ensuing,  the 
plaintiff,  with  White  and  Ball,  justices,  being  met  to  canvass 
the  votes  taken  at  the  preceding  election  for  senators,  &c. 
the  defendant  renewed  his  application)  which  was  rejected 
by  the  plaintiff,  on  the  ground  that  they  were  not  then  as- 
sembled as  commissioners  under  the  act.  But  White  and 
Ball  retired  into  another  room,  and  gave  the  license  required. 
The  judge  who  tried  the  cause  suffered  the  license,  though 
objected  to,  to  be  given  in  evidence,  and  charged  the  jury 
that  though  irregularly  obtained,  it  was  sufficient  to  protect 
the  defendant  as  a  third  person,  and  that  it  should,  by  rela- 
tion, be  considered  as  having  been  given  on  the  8th  day  of 
April  preceding ;  and  that,  as  there  had  been  no  board  of 
commissioners  between  the  1st  day  of  March,  (on  which  day 
all  permits  expired,)  and  the  8th  day  of  April,  the  defendant 
was  justified,  ex  necessitate,  in  continuing  to  retail  spiritu- 
ous liquors  during  such  interval.  They  accordingly  gave 
a  verdict  for  the  defendant. 

The  plaintiff  now  moved  to  set  aside  this  verdict,  on  the 
ground  of  a  misdirection. 

Woodworth,  for  the  plaintiff. 

Foot,  contra.  • 

Lewis,  J.  delivered  the  opinion  of  the  court.  This 
prosecution  appears  to  be  a  hard  one  against  the  de* 
{*348]  fendant.  *Having  paid  for  a  license,  and  two  ma- 
gistrates having  considered  him  properly  qualified  for 
an  innholder,  we  are  at  a  loss  to  discover  the  motive  of  it. 
On  the  argument,  I  thought  the  law  with  the  defendant,  on 
all  the  points  raised ;  and  could  my  opinion  be  controlled  by 
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my  wishes,  I  should  think  so  still.  But  on  reflection  and 
exaaif nation,  we  all  believe  the  charge  to  be  incorrect  in  one 
important  particular,  and  the  verdict  of  course  wrong.  The 
point  Co  which  I  allude  is  the  protection  set  up  under  the  li- 
cense of  the  3d  of  May,  which  we  do  not  consider  such  as 
4he  act  requires.  Two  questions  arise :  1.  Is  the  license  a 
legal  one?  2.  If  not,  is  the  defendant  nevertheless  protected 
by  it  ?  By  the  second  clause  of  the  act,  the  authority  is 
given  to  the  supervisor  and  any  two  justices ;  and  by  the 
proviso  to  the  same  olause,  no  license  is  to  be  granted  unless 
three  commissioners  shall  be  present  at  the  granting  there- 
of. Mow  it  is  stated  in  the  case,  that  White  and  Ball  retired 
from  the  room  where  the  supervisor  was,  and  signed  and  de- 
livered the  license,  &c.  Three  commissioners  then  were  not 
present  at  this  part  of  the  ceremony,  and  it  does  not  appear 
that  even  a  majority,  when  the  three  were  together,  granted, 
or  even  agreed  to  grant  a  license ;  so  that  the  act  has  in  no 
way  been  complied  with.(a) 

Another  objection  is,  that  Ball  does  not  appear,  from  the 
case,  to  have  been  legally  a  commissipner  of  excise  for  that 
year.  For  the  jurisdiction  is  vested  in  the  supervisor  and 
any  two  justices  ;  and  of  course,  though  every  justice  resi- 
dent within  the  town,  might,  perhaps,  have  attended  the 
first  meeting ;  yet  as  White  and  Waters  only  did  attend  with 
the  supervisor,  the  jurisdiction  attached  exclusively  to  them, 
(4  Term  Rep.  451.) 

One  further  objection  occurs:  It  is  at  least  a  question 
whether  any  jurisdiction  of  excise  vests  in  the  justices,  until 
noticed  by,  and  associated  with,  the  supervisor.  This  is  cer- 
tainly the  case,  where,  for  default  of  resident  justices, 
others  are  to  be  resorted  to.  Now  it  dues  not  *ap-  [349] 
pear  that  Ball  resided  within  the  town,  or  was  ever 

(a)  Where  a  public  act  is  to  be  done  by  commiflsioners  appointed  under  a 
statute,  and  a  competent  number  have  met  and  conferred,  though  they  sepa- 
rate, and  then  a  majority  do  the  act,  without  the  presence  of  the  other,  the 
act  seems  good  in  construction  of  law,  though  it  is  otherwise  where  there  is  a 
{>oaitiYe  statute  or  charter  requiring  that  a  full  board  should  be  present  at  the 
consummation.  (See  an  elaborate  examination  of  this  subject  by  the  late  Mr« 
Justice  Coireii,  7  Cowen'i  Rep.  530|  n.  (a)  to  Ex  parte  RogerB.) 
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notified  by,  and  associated  with,  the  supervisor ;  and  the 
presamptioa  is  against  it  from  his  not  having  attended  the 
first  meeting.    If  either  of  these  reasons  be  sound,  the  license 
set  up  as  a  justification,  is  illegal,  from  a  want  of  authority 
to  grant  it ;  and  the  only  remaining  question  is,  whether  it 
was,  notwithstanding,  a  competent  defence  to  the  defendant 
If  the  objection  to  it  rested  on  the  ground  of  irregularity 
alone,  its  incompetence  might  be  doubted  ;  but  it  goes  to  a 
want  of  a  jurisdiction  or  power  to  grant  in  the  justices  who 
signed  it ;  and  the  defendant  is  certainly  liable  to  the  penally, 
if  his  license  is  not  derived  from  the  competent  authority.  He 
]cnew  all  the  circumstances,  and  the  precise  situation  in 
which  the  two  magistrates  who  signed  the  license  stood ;  and 
be  is  bound  to  know  that  his  license  is  derived  from  a  pure 
and  legal  source,  before  he  acts  under  it;  at  least,  there 
ought  to  be  strong  color  of  right  on  his  side.    In  the  case  of 
Calcraft  v.  Qibbs^  (6  Term  Rep.  19,)  on  a  penalty  under 
vthe  game  laws,  a  verdict  for  the  defendants  was  set  aside,  on 
the  principle  that  the  power  of  appointing  a  gamekeeper  is 
inseparable  from  a  manor ;  though  it  was  shown  by  Gibbs 
that  he  was  appointed  gamekeeper  by  Roebuck,  who  had 
purchased  an  estate  in  the  manor,  and  had  stipulated  for  the 
deputation  with  the  plaintifl^  who  was  lord  of  the  nianor.(6) 

(()  la  Ooff  ▼.  Fowler,  (3  Pickeriog,  300,)  «a  aotioa  of  debt  was  brooght 
for  peaaUiee  alleged  to  have  beea  incarred  by  the  defeadaot  ander  the  statute 
0f  1786,  eh.  68,  mgalating  lioeosed  hoases.  It  appeared  that  the  defeadant 
was  lieenfed  as  aa  ionbolder,  bat  the  plaiotiff  iasisted  that  the  license  was 
Toid,  beeaose  the  eertifieate  of  the  selectmen  of  Rehoboth  did  not  oonform  tc 
^he  ttatate,  (^  2,)  bi;t  merely  recommended  the  defendant  **  as  being  a  soita- 
ble  person  to  receive  a  license."  Upon  these  facts,  Chief  Justice  Parker  oh- 
ienres : — ^*  The  objection  to  the  license  on  the  ground  that  the  certificate  of 
the  selectpoen  was  not  conformable  to  the  statute,  we  think  oaght  not  to  pre* 
rail.  The  act  of  the  court  of  sessione,  in  granting  the  license,  is,  we  thinkt 
ponclusive,  and  ought  not  to  be  vacated  on  account  of  the  informality  of  an- 
terior proceedings.  It  is  the  doty  of  that  court  to  inspect  such  certificates 
^nd  adjudicate  thereon,  aud  they  are  the  proper  judgres  of  their  sufficiency. 
|t  would  be  laying  a  snare  for  persons  who  obtain  i^  license  and  pay  the  ex- 
cise thereon,  to  leave  them  subject  to  prosecution  for  keeping  an  inn  without 
license,  by  allowing  any  informer  to  nurayel  the  proceedings  of  the  couit  In 
order  to  detect  some  irregularity  therrin."  In  CommowwoeaUk  v.  BolkoM,  (3 
Pickering,  981 1)  the  attorney  general  ofiered  ia  evidence  a  book  parporting  to 
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We  arej  thererorej  of  opinion,  that  the  verdict  must  be  eet 
aside,  and  a  new  ttial  awarded ;  but  that  on  such  trial  na 
testimony  of  any  forfeiture  previous  to  the  meeting  of  the 
commissioners  on  the  8th  of  April  be  admitted ;  for  public' 
inns  being  for  the  public  convenience,  a  traveller  is  not  to  be 

be  the  book  of  records  of  the  coart  of  sessions  of  ihh  coanty  of  Bristol,  and 
kept  by  the  clerk  of  that  court,  in  which,  nhder  the  bead  of  "  LioentfBs,  Sep- 
tember term,  1833,"  was  entered  the  name  of  the  defendant,  with  tlM  name* 
of  bis  sureties  in  the  reco|pizance  required  by  law.  The  defendant  Objected 
to  this  evidence,  until  it  were  proved  by  record  Evidence  or  oCtierwise, 
that  the  defendant  had  previously  been  approved  of  by  the  selectmen,  or 
upon  their  unreasonable  refusal  to  give  their  approbation,  had  made  «p- 
jAication  for  a  license.  The  objection  was  overruled,  and  upon  a  considera- 
tion of  the  question  by  the  court,  they  say : — "  It  is  objected  that  it  does  not 
appear  that  the  judges  proceeded  upon  a  dertificate  of  the  sele'ctmen,  &c  It 
was  not  necessary  that  it  should  appeflr  upon  the  record  itself,  arid  as  is 
many  other  cases  of  limited  jurisdiction,  it  is  to  be  presumed,  since  the  jodgM 
have  granted  the  license,  that  they  had  proper  evidence  before  them." 

But  although  mere  irregularities,  not  a^cting  the  jorisdiction  of  the  board 
or  officer  grantmg  the  Ficense,  will  not  invalidate  it,  yet  the  act  of  licensing 
must  be  regular  in  itself.  Indeed  this  s^ems  essentiol  to  the  jorisdictiott  of  the 
board  or  officchr,  for  a  jurisdiction  to  gn&nt  one  kind  of  license  is  not  a  jurisdic- 
tion to  grant  another.  In  Lawrence  v.  Oraey,  (11  Johnson,  179,)  the  defen- 
dant was  sued  under  the  act  of  7th  April,  1801,  (1  Rev.  L.  176,)  for  retailmg 
spirituous  liquors  without  license,  and  he  proved.  In  justifidation,  that  he  paid 
the  supervisor  of  the  town  six  dollars  for  the  license,  and  that  the  license  or 
permission  to  sell  liquor  was  by  paroL  Upon  this  the  court  held,  that  "  the 
0tfttttte  requires  the  license  to  be  in  writing,  under  the  hand  and  seal  of  the 
respective  commissioners  authorized  to  grant  the  same.  The  clause  under 
which  this  suit  is  brought  declares,  that  if  any  person  shcdl  sell  by  retail,  any 
strung  or  spirituous  liquors,  without  having  such  license  as  aforesaid^  &o.  he 
shall  forfeit  the  sum  of  twenty-five  dollars.  The  license  proved  by  tb^  defev-' 
dant  was  not  such  a  one  as  the  act  requires.  The  evideuce  of  a  parol  license 
ought  not,  therefore,  to  have  been  received,  and  could  sot  amount  ia  an  au- 
thority to  sell  liquors." 

In  Furman  v.  Knapp,  (19  Johnson,  248,)  it  was  proted  that  the  defendant 
had  been  duly  licensed  to  sell  liquor  by  the  mayor  of  the  city  of  New  York* 
but  that  he  had  not  taken  out  a  license  frtom  the  commissioner  of  exeise» 
which  he  was  required  to  do  under  the  act,  (1  Rev.  L.  176,)  and  the  court 
held,  that  inasmuch  as  the  charter  of  the  city  of  "NeUr  York  requires  a  license 
from  the  mayor,  and .  the  statute  requires  a  license  from  the  commissioner 
also,  the  defendant  should  have  obtained  both.  (See  Stokee  t.  PritebiU 
4  B.  Munroe,  37.  Godfrey  t.  The  SUtie^  5  Blackf.  151.  Alger  y.  WeeUmi  , 
U  JohosoD,  331.    Btameo  v.  CommomoeaUk,  S  Dana,  388.) 
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barred  the  necessary  refreshments  they  afford  from  the  ne- 
glect of  public  ofScers* 

New  trial  granted. 


[*360]      *JacR80n  ex  dem.  Staats  and  others  against 

Carey. 

What  is  the  true  cosatraction  of  the  patent  of  Springfield  ?  The  third  cotuaar 
given  in  the  deacription  ia  to  be  run  ao  aa  to  atrike  the  Otaegp  lake  at  the 
nearest  point,  at  the  diBtanc9  given,  without  regard  to  the  cowr99  taken^ 
and  ao  aa  to  preaerve  the  anbaequent  courae. 

This  was  an  action  of  ejectment  for  lands  in  the  county 
of  Otsego. 

The  lessor  of  the  plaintiff  claimed  the  premises  in  q[aes- 
tion,  which  lie  in  the  county  of  Otsego,  as  being  within  the 
bounds  of  the  patent  of  Springfield ;  and  the  case  turned  oa 
the  construction  cf  that  patent.  The  words  of  the  patent 
material  in  the  present  instance  are  as  follows :  "  All  that 
certain  tract,  &c.  on  the  south  side  of  the  Mohawk  river,  and 
on  the  bank  of  a  lake,  &c.  beginning  at  a  black  oak  tree,  &c. 
and  runs  thence  N.  61  deg.  E.  110  ch.,  thence  N.  60  deg. 
W.  464  ch.,  thence  S.  30  deg.  W.  450  ch.  to  the  aforesaid 
lake,  then  along  the  banks  of  the  said  lake,  easterly  and 
southerly,  to  a  large  birch  tree,  &c.  at  which  tree,  a  point  of 
land,  jutting  into  the  lake,  bears  from  it  N.  36  deg.  W., 
thence  N.  72  deg.  E.  298  ch.  to  the  W.  corner  of  the  land 
granted  to  John  Lindsley  and  others ;  then  along  the  same 
N.  37  deg.  and  40  m.  E.  239  ch.  to  the  place  of  beginning.^ 
The  only  question  was,  as  to  the  manner  of  running  the  third 
course  of  the  patent.  If  the  line  should  be  run  according  to 
the  course  and  distance,  it  would  not  strike  the  lake  within 
30  chains,  but  terminate  at  that  distance  north  of  the  lake. 
I  If  the  line  be  run,  so  as  to  touch  the  lake  without  regarding 

{  the  distance,  with  the  least  variation  from  the  course,  the 

I  premises,  or  a  part  thereof  will  be  included  within  the 
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bounds  of  the  patent  If  the  line  be  run  according  to  the 
course  and  distance,  and  then  a  line  as  nearly  enst  as  might 
be,  is  run  to  the  lake,  or  if  the  line  be  run  so  as  to  strike  the 
lake  at  the  nearest  distance  from  the  third  station,  a  small 
part  (if  any)  of  the  premises  will  be  included.  If  after  run- 
ning the  third  line  according  to  the  course  and  dis- 
tance, a  *line  be  run  from  its  termination,  so  as  to  [*351] 
come  to  the  lake  at  the  shortest  distance,  and  upon 
a  south-easterly  course,  then  the  premises  will  be  included 
within  such  lines.  It  was  agreed,  that  a  survey  should  be 
made  upon  such  principles  as  the  court  might  direct,  and  if 
anypar^  of  the  premises  be  included  therein,  the  plaintiff  waa 
lo  have  judgment  for  such  part. 

HamiUon  and  Spencer^  for  the  plaintiff. 
'  Harison,  contra. 

Per  Curiam.  The  plaintiff  claims  under  the  patent  of 
Springfield,  and  the  question  between  the  parties  depends 
on  the  just  construction  of  that  patent,  in  respect  to  one  of  its 
boundaries.  The  line  in  controversy  is  susceptible  of  being 
variously  run,  so  as  to  exclude  wholly,  or  to  comprehend 
different  parts  of  the  premises.  The  parties  have  agreed  to 
adopt  the  mode  of  survey  directed  by  the  court,  and  the 
plaintiff  is  to  have  judgment  or  not,  according  to  the  result* 
The  first  station  given  in  the  patent  is  not  disputed.  Its 
boundaries  from  thence  are  described  by  courses  and  dis- 
tances, without  any  certain  or  natural  noonument  until  they 
come  to  the  line  in  question.  This  line  is  also  given  by  a 
course  and  distance,  but  is  to  run  to  Lake  Otsego.  The 
words  are  "  thence  south  30  degrees,  west  450  chains  to  the 
aforesaid  lake."  It  is  found  that  the  course  thus  given  will 
run  wide  of  the  lake,  and  different  modes  of  ascertaining  the 
line  have  been  suggested.  One  is  to  depart  from  the  course 
so  far  as  is  necessary  to  strike  the  object  with  the  least  devi- 
ation, which  would  carry  the  line  to  the  north-western  ex- 
tremity of  the  lake ;  another  is,  to  run  to  a  station  at  the 
lake,  which  would  exactly  correspond  with  the  distance  of 
diains  ;  a  third  is,  to  run  to  the  nearest  point  in  the 
northern  extension  of  the  lake;  and  a  fourth  is,  lo  rua 

Vol-  II.  69 


3SS  CASES  IN  THE  SUPREME  COURT. 

JarluoD  V.  Carey. 

[*3S2]    *the  course  and  distance  as  given,  and  to  close  by  a 

supplementary  line. 
It  is  evident  that  a  single  line  was  here  intended,  and  it 
was  supposed  this  ]ine,  when  run  according  to  the, course 
and  distance  expressed  in  the  patent  would  reach  the  lake. 
The  particular  situation  of  the  premises  in  relation  to  the 
lake  was  probably  not  well  understood  ;  but  the  lake  was 
the  terminus  ad  quem^  the  defined  object  which  the  line 
was  intended  to  reach.  In  order  to  carry  this  intent  into  ef- 
fect, we  must  exclude  the  idea  of  a  supplementary  line,  and 
pursue  a  single  course  to  the  lake.  For  this  purpose,  a  de^ 
viation  from  the  course  is  unavoidable.  The  least  possible 
variation  in  order  to  touch  the  lake,  would  exceed  three  de- 
grees, and  would  then  strike  the  lake  on  its  western  instead 
of  its  northern  extent.  This  could  not  have  been  intended, 
for  it  does  not  comport  with  the  general  position  of  the  lake 
as  viewed  from  the  preceding  station,  and  would  require  the 
next  line  to  extend  northerly,  instead  of  running  easterly 
and  southeasterly  along  the  banks  of  the  lake,  as  described 
in  the  patent.  It  is  therefore  necessary  to  incline  the  course 
still  further  to  the  east ;  and  the  most  material  question  is, 
whether  it  shall  be  drawn  to  its  north-western  extremity,  or 
to  that  station  which  will  correspond  with  the  distance  of 
chains.  In  determining  on  either  of  those  stations,  the  devi- 
ation from  the  course  given,  does  not  appear  to  be  the  roost 
important  consideration.  The  magnetic  course  is  subject  to 
greater  variation,  and  perhaps  the  most  uncertain  of  any  cri^ 
terion  that  can  be  given.  In  the  present  case  it  must  have 
be^n  wholly  mistaken,  and  roust  necessarily  be  abandoned 
to  an  extent  which  renders  it  no  longer  any  sort  of  guide. 
Rejecting  the  course^  and  considering  the  lake  as  the  great 
and  natural  object  intended,  no  station  appears  to  me  more 
probable  than  the  one  which  corresponds  with  the  distance 

of  chains.  Its  position  is  nearly  central  on  the 
[*3S3]    northern  bank  of  the  *lake,  as  opposite  to  the  precede 

ing  station,  and  as  likely  lo  have  been  in  view  from 
thence  as  any  that  can  be  named.  It  agrees  with  the  nuni* 
ber  of  chains,  and  in  this  respect  conforms  more  than  any 
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Other  to  the  description  in  the  patent ;  and  on  the  whole,  in 
a  case  attended  with  to  much  uncertainty,  no  construction 
appears  inore  equitable  and  probably  more  consistent  with 
the  intent  of  the  grant.  Another  course,  running  to  the 
nearest  station  approaching  the  north-eastern  extremity  of 
the  lake  has  also  been  proposed,  but  there  appears  to  be  no 
circumstance  which  entitles  it  to  a  preference.  It  deviates 
from  both  course  and  distance,  and  its  general  position  with 
reference  to  the  previous  station  seems  less  probable  than  the 
one  already  mentioned.  We  are,  therefore,  of  opinion,  under 
all  the  circumstances,  that  the  line  in  question  ought  to  be 
run  to  the  station  at  the  lake,  (marked  F.  on  the  map  accom- 
panying (he  case,)  which  agrees  with  the  number  of  chains, 
and  more  than  any  other  with  the  description  in  the  patent, 
and  the  probable  intent  of  the  grant. 

Judgment  accordingly. 


Jackson  ex  dem.  Viely  and  Clark  against  Cuerdem. 

Where  A.,  who  had  been  many  yeais  in  poneesion  of  land  ooder  B ,  the  sop- 
poeed  proprietor*  applied  afterwards  to  C.  at  tlie  real  owoer,  to  parcbaa«> 
and  reqaeated  to  be  oooaidered  as  tenant ;  in  an  action  of  ejectment  by  C. 
a^inat  A.  it  was  held,  that  A.  might  show  that  be  made  the  application 
under  a  mistake,  and  prove  a  title  out  of  C.  though  he  could  not  set  up  an 
adrcrse  possession  of  twenty  years. 

A.  was  not  tenant  to  C.  so  as  to  be  entitled  to  a  notice  to  quit 

This  was  an  action  of  ejectment  for  lands  in  Saratoga 
county ;  and  was  tried  at  the  June  circuit  in  1800. 

The  plaintiff  gave  in  evidence  a  letter  written  by  the 
defendant  to  Mary  Clark,  one  of  the  lessors  of  the 
"plaintiff,  dated  at  HaifMoon,  the  4ih  September,  1*254] 
1797,  in  which  he  informs  her  that  "  he  is  in  posses* 
sion  of  a  piece  of  land,  which  appears  from  the  map  to  be 
hers,  and  which  he  had  occupied,  in  company  with  one  Ro- 
gers, for  a  number  of  years,  under  Mr.  Gansevoort  as  soil- 
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owner.  That  as  it  then  appeared  to  belong  to  her  and  Mr. 
Daniel  Camphell,  he  had  purchased  Campbell's  part  at  six 
dollars  per  acre,  and  was  willing  to  pay  her  immediately  at 
the  same  rate  for  hers,  which  was,  he  believed,  between  40 
and  50  acres.  He  hopes  she  wilK consider  him  and  the  wi« 
dow  Rogers  as  the  tenants  in  possession,  as  they  wished  to 
pay  her  for  the  soil  as  high  as  any  other  person/'  6^. 

The  plaintiff  further  proved,  that  the  defendant  confessed 
he  was  in  possession  of  some  lands  claimed  by  the  widow 
Clark,  but  said  he  went  into  possession  under  the  Half-Moon 
title,  and  that  in  1795,  the  defendant  offered  to  purchase  the 
land  of  an  agent  of  the  widow  Clark.  That  before  and  after 
the  offer  to  purchase  of  the  agent,  and  before  and  after  the 
writing  of  the  said  letter,  the  defendant  claimed  under  the 
Half-Moon  patent,  and  that  Viely,  one  of  the  lessors,  to  whom 
Mary  Clark  conveyed  the  premises  in  October,  1797,  had,  in 
May  or  June,  1798,  before  bringing  the  suit,  ordered  the  de« 
fendant  to  leave  the  premises. 

The  defendant  then  offered  to  give  evidence  of  more  than 
20  years  adverse  possession  in  himself;  but  it  was  overruled 
by  the  judge,  who  said  that  the  defendant,  by  his  letter,  was. 
a  tenant,  and  could  set  up  no  title.  The  defendant  then  ob- 
jected to  the  want  of  six  mouths  notice  to  quit,  which  point 
was  reserved. 

Etnottf  for  the  plaintiff. 
Foot,  contra. 
[•365]  *Per  Curiam.  The  letter  of  the  defendant  was 
sufficient,  prima  facie^  for  the  plaintiff  to  recover ; 
but  it  did  not  make  the  defendant  a  tenant  to  the  plaintiff. 
The  defendant  only  wished  to  be  deemed  the  tenant  in  pos* 
session,  or,  in  other  words,  the  occupier,  having  the  equita* 
ble  right  of  pre-emption.  This  was  sufficient  evidence  to 
enable  the  plaintiff  to  recover ;  but,  on  the  other  hand,  the 
defendant  was  not  precluded  from  showing  that  he  grounded 
his  letter  on  a  mistake,  or  that  the  fee  existed  in  himself,  or 
out  of  the  plaintiff.  He  might  be  precluded  from  setting  up 
twenty  years  adverse  possession,  for  that  is  only  setting  up 
the  statute  of  limitations;  and  his  acknowledgment  by  his 
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letter  takes  away  the  statute.  (Bull.  N.  P.  104,)  The  idea 
of  Dotice  is  inapplicable.  Here  was  no  tenancy,  but  an  ad- 
verse holding.    (Cowp.  622.) 

A  new  trial  must  be  granted,  for  the  misdirection  of  the 
judge. 

New  trial  granted.(a) 


Van  Schaick  against  ESdwaads. 

A*  i^estdiug^  in  the  state  of  Matsachasetts,  and  owning  lands  in  this  statOi  en* 
tered  into  a  contract  in  that  state,  with  B.  residinff  in  this  state,  for  the  sale 
of  lands  to  him.  B.  gave  A.  his  bond  for  the  consideration  money  payable 
in  four  years,  and  also  four  promissory  notes,  payable  in  one,  two,  three 
and  four  years,  for  the  interest  on  the  bond}  at  the  rate  of  six  and  a  half 
per  cent  and  A.  executed  a  bond  to  B.  conditioned  to  execate  to  him  a  con- 
veyance for  the  land,  on  payment  of  the  bond  and  notes.  An  action  was 
brought  by  A  against  B.  in  this  court,  On  three  of  the  notes,  to  which  the 
defendant  pleaded  asnry.  Whether  the  notes  were  ttearions?  Qutare^ 
And  whether  the  law  of  MasBachaaetto  or  of  this  state  is  to  govern? 
Qti«re. 

This  was  an  action  of  assumpsit  on  three  promissory 
notes.  The  defendant  pleaded  usury.  The  cause  was  tried 
at  the  Albany  circuit  in  September,  1800,  before  Mr.  Justice 
Benson. 

*The  plaintiflT  being  seised  of  certain  lands  in  the  [^356] 
county  of  Tioga  in  this  state,  on  the  1st  day  of  July, 
1796,  at  Pittsfield,  in  Massachusetts,  sold  the  same  to  the  de- 
fendant, and  in  consideration  thereof  took  his  bond  for  1223 
dollars  and  50  cents,  payable  in  four  years,  and  four  promis- 
sory notes  for  25  pounds  each,  lawful  money  of  Massachu- 
setts, payable  in  one,  two,  three  and  four  years ;  and  the 
plaintiff  thereupon  executed  a  bond  to  the  defendant,  condi- 
tioned to  convey  the  land  to  the  defendant,  upon  his  paying 

(a)  See  TUIinghast's  Adams  on  Ejectment,  ed.  1846,  pp.  33,  56, 105,  275, 
notes. 
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the  bond  and  notes.  The  notes  were  giren  for  interest,  on 
the  principal  sum  mentioned  in  the  bond,  from  the  time  of 
sale  until  the  time  limited  for  payment,  at  the  rate  of  six  and 
a  half  per  cent. 

The  plea  of  usury  set  forth  the  statute  of  Massachusetts 
of  the  16th  of  March,  1784,  which  declares  void  all  contracts 
for  the  payment  of  any  principal  or  money  lent,  upon  a  great- 
er interest  than  six  per  cent. 

The  plaintiff,  at  the  time  of  making  the  notes,  resided,  and 
now  resides,  at  Pittsfield,  in  the  state  of  Massachusetts,  and 
the  defendant  in  Tioga  county,  in  this  state,  where  the  lands 
lie. 

At  the  time  of  making  the  notes,  the  defendant  insisted 
that  the  interest  should  be  calculated  at  six  per  cent,  being 
the  lawful  interest  of  Miissachusetts ;  but  the  plaintiff  urged, 
that  as  the  lands  were  situated  in  the  state  of  New  York,  he 
ought  to  be  allowed  seven  percent,  the  lawful  interest  of  this 
state ;  and  the  interest  was  finally  calculated  at  six  and  a 
half  per  cent.  A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  cose  containing  the 
above  facts. 

Harison,  for  the  plaintiff. 

Emoitj  contra. 

Radclipp,  J.  The  plaintiff  has  declared  on  the  three 
notes  separately,  and  in  another  count,  on  an  insi- 
[•367]  mill  *computa^sent ;  to  each  of  the  counts  on  the 
note  the  defendant  has  pleaded  the  statute  of  Massa- 
chusetts against  usury,  and  the  general  issue  to  the  last  count. 
Two  questions  have  been  raised. 

1.  Whether  the  statute  of  Massachusetts  applies  to  the  case 
of  a  bonajide  sale  of  lands,  where  there  is  no  actual  loan  of 
money  ? 

2.  Whether  the  contract,  being  in  Massachusetts,  relative 
to  lands  in  this  state,  ought  not,  under  the  circumstances  of 
the  case,  to  be  governed  by  the  law  of  this  state  ? 

Another  question,  relative  to  a  variance  between  the  evi- 
dence and  the  plea,  was  made  on  the  argument ;  but  I  under- 
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Stand  this  objection  has  been  relinquished,  and  that  the  par-. 
ties  expect  a  decision  on  the  merits. 

In  what  light  the  statute  of  Massachusetts  against  usury 
is  considered  in  the  courts  or  that  state,  has  not  been  shown. 
We  have  not,  therefore,  the  benefit  of  their  decisions,  and  are 
left  to  adopt  our  own  construction.  It  has  been  stated  to  be 
less  extensive  in  its  operation  than  our  own  or  the  English 
statutes ;  but  on  examination,  I  do  not  perceive  any  essential 
difference.  They  all  profess  the  same  object,  and  are  ex- 
pressed in  terms  equally  significant  and  comprehensive.  I 
shall,  therefore,  consider  them  as  susceptible  of  the  same  ap- 
plication. 

On  the  first  question,  I  have  no  doubt  that  the  statute  ap- 
plies to  existing  debts  as  well  as  to  immediate  loans  of  mo- 
ney ;  and  equally  so  whether  such  debts  have  arisen  from 
the  sale  of  iandtt,  or  from  any  other  source.  The  statute  it- 
self speaks  onljr  of  loatis  ;  but  the  forbearance  or  giving  time 
of  payment  foi  a  debt,  is  in  substance  a  loan.  It  cannot  be 
material  whether  the  money  or  its  value  be  thus  lent,  or  has 
been  previously  received.  Tliere  appears  to  have  been  no 
controversy  on  this  point,  in  the  cases  that  have  been  cited.* 
They  relate  principally  to  the  question,  whether  a  loan  was 
masked  under  cover  of  a  sale,  not  whether  a  debt 
arising  *from  a  sale  might  be  the  subject  of  usury.  [*35S] 
Usury  is  defined  to  be  the  taking  of  more  than  the 
law  allows  upon  a  loan,  or  for  the  forbearance  of  a  debt.  (1 
Veeey,  jun.  631.)  In  the  case  of  Dewar  v.  SpaUi  (3  Term 
Rep.  426,)  the  forbearance  of  a  debt  arising  from  the  sale  of 
a  real  estate,  in  consideration  of  interest  at  six  per  cent,  was 
held  to  be  usurious. 

The  inquiry  in  the  present  case,  therefore,  is,  whether  the 
contract  created  a  debt,  and  whether,  for  the  forbearance  of 
that  debt,  more  than  lawful  interest  was  reserved. 

The  plaintiff  sold  to  the  defendant  two  tracts  of  land,  for 
which  the  latter  undertook  to  pay  a  stipulated  price.  The 
value  of  the  land  was  agreed  upon  and  ascertained,  and  a 
bond  executed  for  the  amount.  Although  the  contract  was 
still  executory  as  to  some  of  its  objects,  this  immediately  con- 
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^stituted  a  debt  due  from  the  defendant,  to  be  paid  in  futuro. 
For  the  forbearance  of  this  debt,  the  notes  on  which  this  ac- 
tion was  brought  were  given.  If  the  interest  reserved  on 
these  notes  was  unlawful,  the  contract  was  usurious,  and  void 
by  the  law  of  Massachusetts. 

On  the  second  point,  the  general  rule  of  the  les  loci  con- 
tractuSf  if  applicable  to  the  case,  is  fully  settled,  and  has  be- 
come a  principle  of  universal  law  in  the  construction  of  all 
contracts.  The  reason  of  the  rule  I  apprehend  to  be,  that 
the  parties  are  considered  to  have  in  view  the  law  of  the 
country  where  the  contract  is  made,  and  in  many  cases  are 
bound  to  be  governed  by  it.  It  would,  therefore,  be  unjust 
to  invalidate  this  engagement,  or  alter  its  operation  or  ex- 
tent, by  the  law  of  any  other  country.  If  no  circumstances 
attend  the  present  case  to  fake  it  out  of  this  rule,  there  will 
be  an  end  to  the  question,  as  far  as  respects  the  validly  of  the 
notes*  by  the  law  of  Massachusetts.  But  it  is  certain  that 
circumstances  may  exist,  arising  from  the  situation 
[*3o9]  of  the  parties,  the  nature  of  the  transaction,  *or  the 
object  of  the  contract,  essentially  to  vary  the  rule. 

•  Thus,  in  the  case  of  Bland  v.  Robinson,  (3  Burr.  1077,)  a 
bill  of  exchange  drawn  in  France  and  made  payable  in  Eng- 
land, was  held  to  be  governed,  not  by  the  law  of  France,  but 
by  the  English  law.  So  on  the  question  of  interest,  where 
a  bond  was  executed  in  England  and  sent  over  to  Ireland, 
conditioned  to  be  paid  there,  without  specifying  the  rate  of 
interest,  it  was  held  to  carry  Irish  interest.  (Free,  in  Ch. 
128.)  In  these  cases  the  place  of  performance  was  made  the 
criterion  by  which  to  discover  the  sense  of  the  parties,  and 
ascertain  the  law  of  the  country  which  sh9uld  govern.  la 
another  case,  (2  Atk.  372,)  where  the  debt  was  contracted  in 
England,  and  a  bond  to  secure  the  payment  given  in  Irelandi 
Irish  interest  was  allowed ;  and  Lord  Hardwicke  there  ob- 
served, that  the  debt  must  be  considered  as  referable  to  the 
place  where  the  security  was  made ;  or  who  would  lend  mo- 
ney upon  Irish  security  ? 

But  in  cases,  (1  Yesey,  427 ;  3  Atk.  727 ;  Powell  on  Cont. 
421,)  where  the  contract  for  the  debt,  and  the  seciuityi  were 
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both  made  in  Englaod,  although  the  security  was  taken  on 
an  estate  in  the  colonies,  it  was  held,  in  order  to  prevent  an 
opportunity  of  evading  the  statutes  against  usury,  that  no 
more  than  English  interest  could  be  reserved.  This  occa- 
sioned the  statute  of  14  Geo.  111.  which  declared  that  such 
securities  should  be  valid,  although  they  reserved  more  than 
English  interest,  if  they  did  not  exceed  the  interest  of  the 
place  where  the  property  was  situated.  The  rule  adopted 
previous  to  this  statute,  although,  perhaps,  originally  ques* 
tionable  in  itself,  has  been  since  confirmed  by  the  English 
decisions  in  other  cases,  and  still  prevails,  particularly  in  re- 
lation to  personal  contracts. 

The  residence  of  the  parties  has  also  been  regarded  with  a 
view  to  this  subject.  In  the  case  of  Phipps  v.  The  Earl 
of  AngleseGj  (3  Yin.  209,  pi.  8,)  where  portions 
*were  secured  by  a  marriage  settlement  and  by  will,  [*360J 
both  of  which  were  made  in  England,  but  the  por- 
tions charged  on  an  estate  in  Ireland,  Lord  Parker  decreed, 
that  as  the  contract  and  will  were  made  in  England,  and  all 
parties  resided  there,  the  money  should  be  paid  into  court 
with  English  interest,  and  without  deducting  the  charges  of 
return  from  Ireland. 

From  these  cases  it  appears,  that  where  the  contract  is  to 
be  performed,  or  the  interest  is  to  be  paid,  or  the  security  to 
be  taken  in  another  place,  deviations  from  the  rule  have  been 
admitted,  and  the  law  of  that  place  adopted.  The  residence 
of  the  parties  alone  has  not  been  regarded  as  decisive ;  but  it 
has  its  weight,  in  order  to  show  their  probable  intent,  and 
the  law  of  the  country  they  had  in  view.  In  the  present 
case  it  is  admitted,  that  the  defendant  resided  in  this  state 
and  the  plaintiff  in  Massachusetts.  Their  residence  alone 
could  not,  therefore,  form  a  criterion,  if  it  was  otherwise  more 
essential. 

But  there  is  stronger  evidence  than  this  circumstance  af- 
fords, of  the  intent  of  the  parties  in  this  instance.  The 
plaintiff  expressly  claimed  New  York  interest,  because  the 
lands  were  situated  here.  The  defendant  resisted  the  claim, 
and  contended  for  the  interest  of  Massachusetts.    Finally, 
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they  agreed  to  a  medium  between  both,  which  could  only 
have  been  done  with  a  view  to  the  law  of  this  state.  So  far, 
then,  as  the  sense  of  the  parties  is  material  on  this  subject,  it 
i»  expressly  ascertained  that  they  made  the  law  of  this  state 
the  basis  of  the  contract. 

Bui  I  think  there  are  circumstances  inherent  in  this  case, 
which  show  that  the  law  of  this  state,  and  no  other,  was  con- 
templated, and  ought  to  govern.    All  the  parts  of  this  trans- 
action must  be  deemed  to  compose  one  contract    It  is  entire 
and  indivisible,  and  the  whole  must  be  subject  to  the  law  of 
Massachusetts  or  of  this  state.     It  cannot  be  divided 
[^361]    and  controlled  by  different  •laws.    It  is  also  execu- 
tory in  its  operation.     The  defendant,  it  is  true, 
bound  himsQif  absolutely  to  pay  the  money,  but  the  plaintiff 
was  unwilling  to  rely  on  his  personal  responsibility.    He 
therefore  retained  the  tiile  of  the  land,  as  a  security  for  its 
performance.     The  title,  in  its  nature,  is  local,  and  exists 
here,  and  the  security  must,  of  course,  be  equally  so.     The 
security,  therefore,  exists  in  this  state ;  and  is  equivalent,  at 
least,  to  a  mortgage  of  the  premises  executed  here.    Had  the 
title  been  conveyed,  and  a  mortgage  executed,  the  debt,  ac* 
cording  to  the  principle  maintained  by  Lord  Hardwicke, 
would  have  been  referable  to  the  place  where  the  security 
was  made.     So,  in  the  present  case,  although  the  security 
does  not  appear  in  the  form  of  a  mortgage,  it  is  equally  effec- 
tual, and  exists  here  as  the  original  title  did  ;  and  it  seems 
the  debt  must  equally  refer  to  the  place  where  it  exists.     If 
this  analogy  be  just,  the  plaintiff  would  be  entitled,  by  means 
of  this  security,  to  the  benefit  of  the  law  of  this  state,  in  rela- 
tion to  the  interest. 

In  another  view,  the  question  will  be  attended,  and  I  think 
more  satisfactorily,  with  the  same  result.  The  contract,  as 
has  been  stated,  is  executory.  It  is  precisely  the  same  as  if 
the  defendant  had  covenanted  to  pay  the  money,  and  the 
plaintiff,  on  receiving  it,  to  convey  the  premises.  Its  per- 
formance, on  the  part  of  the  plaintiff,  has  evidently  an  imme- 
diate reference  to  the  law  of  this  state ;  for  it  is  an  established 
maxim,  that  the  mode  of  conveyance  must  be  regulated  by 
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the  law  of  the  country  where  the  estate  is  situated.  From 
the  nature  of  the  thing,  the  parties  must,  therefore,  have  had 
in  view  a  conveyance  according  to  our  law.  The  convey- 
ance must  also  be  considered  as  intended  to  be. executed  here. 
I  do  not  mean  to  be  understood  that  it  might  not  be  executed 
abroad ;  but  the  legal  presumption  is,  that  it  should 
be  done  here,  and  that  possession  *be  delivered  with  [*363] 
it.  The  performance  of  the  contract,  on  the  part  of 
the  plaintiff,  is,  therefore,  clearly  to  be  made  here,  or,  at  least, 
according  to  our  law ;  and  if  the  contract  be  entire,  as  with 
regard  to  this  question  it  must  certainly  be  considered,  it  fol* 
lows,  that  the  law  of  this  state  must  govern  it  wholly.  It  ap* 
pears  to  me  to  be  irreconcilable  to  suppose  the  contract  ca- 
pable of  beine'parcelled,  for  the  purpose  of  governing  differ- 
ent parts  of  it  by  the  laws  of  different  states.  The  notes  be- 
ing payable  before  the  time  limited  for  the  ultimate  perform- 
ance of  the  contract,  may,  in  one  sense,  be  denominated  in- 
dependent contracts ;  but  they  are  so  for  the  purpose  of  the 
remedy  only.  In  this  sense,  mutual  agreements  are  frequent- 
ly deemed  independent  of  each  other,  although  contained  in 
the  same  instrument  and  relative  to  the  same  subject ;  but 
they  are  not  separate  contracts  ;  they  still  compose  one  whole, 
and  are  more  properly  termed  independent  parts  of  the  same 
contract. 

On  the  question  of  usury,  the  investigation  of  which  ne- 
cessarily embraces  the  whole  transaction,  I  think  they  can 
never  be  separated.  Had  the  agreement  been  completely  ex- 
ecuted, and  the  notes  been  given  for  the  consideration  mo- 
ney simply,  they  might,  as  subsequent  and  unconnected  se- 
curities, be  considered  as  forming  a  separate  debt,  and  as 
coming  within  the  case  of  Dewar  v.  Span^  already  cited. 
In  that  case,  there  was  a  sale  of  an  estate  in  the  West  Indies, 
and  a  bond  given  in  England  for  the  purchase  money,  re- 
serving six  per  cent,  interest.  This  bond  was  afterwards 
cancelled,  and  another  given,  carrying  the  same  interest. 
The  transfer  of  the  property  was  complete ;  and  in  a  suit 
brought  on  the  second  bond.  Lord  Kenyon  observed,  that 
the  simple  question  was,  whether  a  bond  given  by  one  per* 
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son  to  another,  both  resident  in  England,  was  valid,  though 
it  reserved  more  than  English  interest.    The  question  in  the 

present  case  is  very  different,  inasmuch  as  it  depends 
[*363]    on  the  ^original  contract  of  sale,  which  is  still  open, 

and  to  be  executed  within  this  state. 
I  think  this  case  is  equally  to  be  distinguished  from  that  of 
Sfaphtan  v.  Conway^  (1  Yes.  427,)  in  which  Lord  Hardwicke 
is  reported  to  have  held,  that  a  mortgage  made  in  England 
on  an  estate  in  the  West  Indies  should  carry  no  more  than 
Englirii  interest.  His  Lordship^s  opinion  is  plainly  founded 
on  the  idea  of  a  simple  loan  or  debt,  created  in  England^  be- 
tween parties  residing  there,  and  unconnected  with  any  cir* 
cumstances  arising  from  the  nature  or  the  objects  of  the  con- 
tract, to  entitle  it  to  India  interest.  Although  this  opinion 
seems  to  have  been  questioned,  and  probably  produced  the 
statute,  which,  after  reciting  doubts,  prescribes  a  different 
rule.  I  should  be  inclined  to  respect  the  high  authority  of 
Lord  Hardwicke,  if  it  were  applicable  to  the  case  before  us. 
Bat  the  circumstances  here  are  essentially  different.  The 
premises,  which  are  the  consideration  of  the  contract,  are 
situated  within  this  state ;  the  parties  themselves  had  an  ex- 
press view  to  our  law ;  one  of  them  resided  here ;  the  title 
was  retained  as  a  security  for  the  performance  on  the  part  of 
the  defendant ;  the  agreement  was  executory,  and  on  tlie 
part  of  the  plaintiff  was  clearly  to  be  executed  according  to 
the  law  of  this  state,  and  being  entire,  it  must  be  wholly  go- 
verned by  it. 

For  these  reasons,  I  am  of  opinion,  that  the  law  of  this 
state,  and  no  other,  must  decide,  and  of  course,  that  no  usury 
exists. 

It  may  also  be  a  question  how  far  the  statute  of  Massa- 
chusetts, in  relation  to  this  subject,  is  to  be  regarded  as  a  pe- 
nal act ;  and  whether  our  courts  will  enforce  the  penal  laws 
of  another  state ;  but  believing  the  grounds  already  stated  to 
be  sufficient  for  the  present  decision,  I  forbear  to  examine  the 
latter  points.(a) 

(«)  See  1  H.  Black.  143 ;  1  Johns.  Rep.  95 ;  Cowp.  343. 
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*Eent,  J.  1.  The  act  of  Massachusetts  is  sub-  [*364] 
stantially  the  same  as  the  statute  of  Anne  and  the 
act  of  this  state,  on  the  subject  of  usury  ;  and  is  accordingly 
to  receive  the  same  construction.  1  have  compared  them, 
and  the  act  of  Massachusetts  is  equally  extensive  in  its  ope- 
ration. It  reaches  expressly  to  all  usurious  contracts,  "for 
the  loan  or  forbearance  of  moneys,  or  oth^  things  actually 
lent  or  sold.'' 

Usury  is  taking  more  than  the  lav  allows,  for  forbearance 
of  a  debt ;  and  whenever  a  debt  is  created,  and  there  is  an 
agreement  to  pay  more  than  legal  interest  for  forbearance  of 
payment  of  it,  such  agreement  is  usurious.  (1  Yes.  jun.  531. 
Gowp.  115.)  If  a  loan  be  necessary  to  constitute-a  usurious 
contract,  yet  it  is  not  necessary  to  the  creation  of  a  loan,  that 
the  money  should  be  paid  on  the  one  hand,  and  received  on 
the  other ;  for  the  circumstance  of  a  man's  money  remaining 
in  another's  hands,' in  consequence  of  an  agreement  for  that 
purpose,  will  constitute  a  loan.  (Cowp.  113.)  In  the  cases 
of  Flayer  v.  Edwards^  (Cowp.  112,)  and  of  Spurrier  v. 
MayosSf  (1  Ves.  jun.  527,)  no  doubt  seems  to  have  been  en- 
tertained in  the  court  of  K.  B.  or  by  the  commissioners  in 
chancery,  but  that  upon  the  sale  of  lands  or  goods,  an  agree- 
ment reserving  excessive  interest  for  forbearance  of  payment 
of  a  debt  might  be  usurious.  To  make  an  agreement  usuri- 
ous, it  was  held  necessary  only  that  there  should  be  a  debt 
created  on  such  sale,  and  a  corrupt  agreement,  to  take  illegal 
interest  thereon,  for  forbearance  of  payment. 

In  the  present  case,  there  was  a  debt  created  absolutely,  in 
the  first  instance,  and  an  action  would  lie  on  the  bond,  after 
the  time  limited  for  payment.  It  is  also  stated  to  have  been 
proved,  that  the  notes,  at  the  rate  of  six  and  a  half  per  cent, 
were  taken  by  the  express  understanding  of  the  parties,  as 
interest  for  forbearance  of  payment  of  the  principal.  It  is  as- 
certained  and  stated,  that  this  was  the  view  of  the 
parties  at  the  time.  This  'precludes  all  doubt  as  to  [*365] 
the  true  intent  and  meaning  of  the  parties,  and  all 
pretence  for  saying  the  interest  was  here  part  of  the  price  of 
the  estate,  and  not  a  satisfaction  for  delay  of  payment. 
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2.  The  second  point  is,  whether  the  lawful  interest  of  this 
state  is  not  to  be  the  rale  by  which  the  contract  is  to  be 
governed,  notwithstanding  it  was  executed  in  Massachu- 
setts. 

It  is  the  general  rule,  that  interest  must  be  paid  according 
to  the  law  of  the  country  where  the  debt  was  contracted,  and 
not  according  to  that  where  the  debt  is  sued  for,  (1  Eq.  Cas. 
Abr.  28S,  289 ;  IP.  Wms.  396,)  and  I  see  nothing  to  take 
the  present  case  out  of  the  rule.  It  is  true,  the  consideration 
of  the  debt  was  lands  within  this  state ;  but  it  has  re- 
peatedly been  decided,  that  such  a  circumstance  makes  no 
alteration  in  the  law.  In  the  case  of  Siapletan  v.  Conwayj 
(1  Yes.  428 ;  3  Atk.  727,)  Lord  Hardwicke  observed,  that  if 
a  contract  was  made  in  England  for  a  mortgage  of  a  planta- 
tion in  the  West  Indies,  and  there  be  a  covenant  in  the  mort- 
gage for  the  payment  of  eight  per  cent.-  interest,  it  would  be 
within  the  statute  of  usary,  notwithstanding  that  was  the 
rate  of  interest  where  the  lands  lay.  For  if  the  courts  were 
to  sufler  a  mortgage  made  in  England,  on  lands  abroad,  to 
carry  at  foreign  interest,  it  would  be  a  method  to  evade  the 
statute  of  usury.  Such  a  contract  would  be  as  much  against 
|he  statute  as  any  other  contract. 

The  case  of  Dewar  v.  Span^  (3  Term  Rep.  425,)  is  to  the 
same  effect.  A  bond  was  given  in  England  upon  the  pur- 
chase of  an  estate  in  the  West  Indies,  with  the  reservation 
of  interest  at  six  per  cent  and  although  it  was  contended 
on  the  argument,  that  though  the  bond  was  executed  in  Eng- 
land it  arose  out  of  a  contract  for  the  purchase  of  a  West 
India  estate ;  yet  the  court  unanimously  held  the  bond  to  be 
usurious ;  and  that  if  that  attempt  were  to  succeed,  it  would 
sap  the  foundation  of  the  statute  of  usury.  And  to 
[*366j  prevent  certain  ^inconveniences  from  the  operation 
of  this  rule,  it  was  provided  by  the  statute  of  14 
Geo.  III.  that  all  mortgages  and  securities  executed  in  Eng- 
land, concerning  lands  in  Ireland  or  the  West  Indies,  and 
bearing  an  interest  not  exceeding  six  per  cent,  should  be 
valid ;  but  this  statute  did  not  extend  to  personal  con- 
tracts. 
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It  was  admitted,  in  the  case  of  Robinson  v.  Bland^  (2 
Burr.  1078,)  that  the  law  of  the  place  where  the  contract  was 
made  was  not  to  be  the  rule  by  which  it  was  to  be  governedi  if 
the  same  was  entered  into  with  an  express  view  to  the  law 
of  another  country ;  as  in  that  case  the  bill  of  exchange  for 
a  gaming  debt,  although  drawn  in  Paris,  was,  by  the  ex- 
press terms  of  it,  made  payable  in  England.(6)  But  in  the 
present  case,  there  is  no  such  language  ;  and  the  law  will  in- 
tend the  contract  was  to  be  executed  where  it  was  made,  and 
to  have  a  reference  to  the  law  of  that  state. 

Though  it  be  admitted  that  the  parties  had  in  view  the 
law  of  this  state  in  the  establishment  of  the  rate  of  interest, 
that  makes  no  alteration,  as  I  apprehend,  in  the  result.  In 
the  case  of  Dewar  v.  Span,  the  parties  equally  had  in  view 
the  West  India  rate  of  interest  where  the  land  lay.  Sup- 
pose an  inhabitant  of  this  state  had  gone  to  the  plaintiff  at 
Pittsfield  for  the  loan  of  money,  and  the  plaintiff  had  exact- 
ed seven  per  cent,  and  declared  in  his  bobd,  that  as  the  bor- 
rower lived  in  this  state,  and  the  money  was  to  be  used 
here,  the  parties,  deeming  it  reasonable,  had  agreed  that  the 
rate  of  interest  on  the  loan  should  be  seven  per  cent,  accord- 
ing to  the  rate  of  interest  here.  Would  such  a  bond  with 
such  an  express  reference  to  our  law,  be  valid  under  the  sta- 
tute of  Massachusetts  ?  I  conclude  not ;  for  notwithstanding 
the  borrower  lived  here,  yet  the  rule  in  Huberus  applies,  that 
"  whoever  makes  a  contract  in  any  particular  place, 
is  subjected  *to  the  laws  of  the  place  as  a  temporary  f*367] 
citizen."  It  is  not  enough  that  the  parties  have  a 
view  or  reference  to  the  law  of  another  state,  in  the  forma- 
tion of  their  contract ;  for  if  that  were  suflScient,  the  statute 
of  usury  would,  in  every  case,  at  the  option  of  the  parties^ 
become  a  dead  letter.  The  rule  is,  that  the  parties  must 
have  a  view  to  the  laws  of  another  state  in  the  execution  of 
the  contract,  and  then  undoubtedly  the  contract  is  to  be  go- 
verned by  such  foreign  law.     Had  the  money,  for  instance 

(b)  See  also  1  Johns.  Rep.  436.  1  Caines'  Rep.  413.  Hnber.  lib.  I,  tit 
111,  de  eonflietu  leg.  3  Johns.  Rep.  235.  3  Dallas,  370.  1  H.  Black.  684. 
4  Johns.  Rep.  385.    1  Johns.  Cas.  139. 


367  CASES  IN  THE  SUPREME  COURT. 

Van  Schaick  ▼.  Edwards. 

in  this  case,  been  made  payable  at  Albany  or  elsewhere,  in 
this  state,  then,  perhaps,  the  decision  in  Robinson  v.  Bland 
would  have  applied,  and  our  law  would  have  governed  ;  but 
no  place  being  appointed,  the  law  will  intend  the  place  to  be 
where  the  contract  was  made,  and  where  the  person  resides, 
to  whom  the  money  is  payable. 

The  parties,  it  is  true,  must  have  had  in  view  the  law  of 
this  state  in  the  execution  of  the  deed  for  the  land  ;  for  the 
requisite  solemnities  of  conveyance  of  land  must  be  conform- 
able to  the  law  of  the  country  where  the  lands  are  situated. 
But  I  cannot  suppose  that  the  circumstance  of  the  conveyance 
has  any  influence  upon  the  reservation  of  interest,  by  the 
contract  for  the  payment  of  the  money,  any  more  than  the 
West  India  purchase  had  in  the  case  of  Dewar  v.  Span. 
The  payment  of  the  money  was  a  distinct  and  prior  duty. 
The  bond  is  absolute.  The  notes  for  which  the  present  suit 
is  brought  were  made  payable,  one,  two  and  three  years,  be- 
fore the  time  for  the  execution  of  the  deed.  They  are, 
therefore,  to  be  considered  as  a  distinct  and  independent  con- 
tract, completely  executed  on  the  part  of  the  defendant.  The 
plaintiff,  by  retaining  the  title  in  himself  until  the  money 
was  paid,  has  preserved  a  lien  upon  the  land  to  the  same 
purpose  and  effect  as  a  mortgage ;  and  suppose  the  lien  had 
been  retained  in  the  shape  of  a  common  mortgage,  would 
that  have  altered  the  case  7  The  circumstance  of  a  mort- 
gage being  given  to  secure  the  payment  of  a  bond, 
[*368]  reserving  usurious  interest,  has  *never  been  deemed 
sufficient  (o  take  the  case  out  of  the  statute,  though 
the  mortgage  be  on  lands  abroad,  and  intended  by  the  par- 
ties to  be  governed  by  the  foreign  law.  This  was  the  case 
in  Siapleton  v.  Conway. 

Suppose  then  a  person  in  this  state  had  gone  to  the  plain- 
tiff in  Pittsfield  to  borrow  money,  and  the  plaintiff  had  loan- 
ed money  at  seven  per  cent,  and  to  secure  the  payment  bad 
taken  a  mortgage  on  lands  here,  executed  as  it  must  be  ac- 
cording to  our  law,  and,  for  greater  security,  had  got  the 
same  recorded  in  the  county  where  the  lands  lie,  would  a 
suit,  in  that  case,  on  the  bond,  in  the  courts  of  Massachu- 
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setts,  be  governed  by  our  law  or  by  their  own  ?  If  by  our 
law,  then  their  statute  becomes  a  nullity,  whenever  the  U8U« 
rious  lender  in  that  state  is  prudent  enough  to  take  thd  real 
security  abroad  for  the  debt.  Then  the  statute  in  England 
of  14  Geo.  III.  was  unnecessary  and  idle,  for  it  says,  mort- 
gages taken  in  England  on  lands  abroad,  and  bearing  an 
interest  above  their  legal  rate,  may  be  good.  But  if  the 
bond  in  that  case,  would  be  void,  then  I  ask,  where  is  the 
substantial  difference  between  the  case  stated,  and  the  pre- 
sent ?  The  plaintiff  has  not  taken  a  mortgage  in  form,  but 
he  has  done  substantially  the  same  thing;  he  has  retained 
the  equitable  lien  in  his  own  hands.  It  is  true,  that  when 
the  money  is  paid,  a  deed  is  to  be  executed  so  as  to  be  valid 
by  our  law ;  and  so  in  the  other  case,  of  a  mortgage,  when 
the  money  is  paid  the  fee  is  to  be  revested,  and  the  mortgage 
cancelled,  in  a  valid  manner,  according  to  our  laws.  I  see 
no  difference  in  the  cases  so  material  as  to  render  the  con-^ 
tract  in  the  one  case  null  and  in  the  other  good. 

The  notes  are  given,  by  the  express  terms  of  them,  for 
lawful  money  of  Massachusetts;  and  this  being  a  personal 
contract,  and  operating  distinctly  and  independently,  and 
payable  where  the  parties  reside,  it  must  be  governed 
by  the  law  of  the  pl«ce  where  it  was  made.(c)  *I  [•369] 
cannot  distinguish  this  case,  in  reference  to  the  usury, 
from  the  cases  I  have  cited. 

It  being  then  to  be  considered  that  the  notes  are,  by  the 
law  of  Massachusetts,  usurious  and  void,  and  that  the  law 
of  that  state,  and  not  of  this,  is  the  rule  by  which  the  con- 
tract for  the  payment  of  the  money  is  to  be  governed,  it  fol- 
lows, that  we  are  bound  to  pronounce  upon  it  according  to 
the  law  of  Massachusetts.  It  was  a  principle  admitted  by 
this  court  in  the  case  of  Lodge  v.  Phelps^  (1  Johns.  Gas. 
139,)  that  the  lex  loci  contractus  was  to  govern  in  the  de- 
termination of  personal  contracts ;  and  this  is  a  rule  of  jus- 
tice in  practice  among  all  civilized   nations.     (1  Bos.  ic 

(e)  See  2  Esp.  Cas.  533.    7  Tenn  Rep.  841. .  1  Jobni.  Rep.  94. 
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PiiIL  141,  142.  2  Ersk.  Inst.  473,  474.  Huberus,  loe. 
cit) 

I  am,  accordingly,  of  opinion,  that  judgment  ought  to  be 
rendered  for  the  dcfendent. 

Lewis,  J.  How  far  the  lex  loci  contractus  is,  in  this 
case,  to  govern,  or  whether  usury  is  applicable  to  any  con- 
tracts but  (hose  which  respect  loans,  I  shall  not  consider,  be- 
cause, in  my  view  of  the  subject,  it  cannot  be  affected  by 
them.  For  admitting  that  the  decision  must  be  according  to 
the  law  of  Massachusetts,  and  that  the  statutes  of  usury  ex- 
tend  to  cases  of  forbearance,  where  there  has  been  no  loan, 
in  my  opinion,  this  would  in  no  country  be  considered  a 
case  within  them.  The  amount  of  the  bond  and  notes  to- 
gether constitute  the  price,  upon  payment  of  which  the 
lands  were  to  be  conveyed ;  and,  upon  whatever  priaciple 
the  plaintiff  may  have  calculated  the  difference  between  his 
cash  and  his  credit  price,  whether  on  that  of  a  certain  rate  of 
interest,  or  of  an  equivalent  for  the  probable  increased  value 
of  the  land  at  the  period  of  payment  and  execution  of  the 
conveyance,  is  perfectly  immaterial.  He  may,  certainly, 
without  exposing  himself  to  the  penalties  of  usury,  ask  one 
price,  in  cash,  for  his  lands,  and  any  greater  sum  on  credit ; 
and  although  he  should  assign  as  a  reason  that  lands 
[*370]  sold  on  credit  *ought  to  yield  more  than  legal  inter- 
est, the  nature  of  the  contract  would  not  be  more  af- 
fected thereby  than  if  he  should  say,  my  lands,  if  kept  to 
such  a  day  will  yield  me  so  much,  therefore,  1  will  ask  it. 
The  notes  speak  not  of  interest,  and  the  plain  and  simple 
language  of  the  contract  is,  on  your  paying  me  333  dollars 
and  33  cents,  in  four  equal  annual  payments,  and  the  further 
sum  of  1228  dollars  and  60  cents,  at  the  end  of  four  years, 
I  will  convey  to  you,  &c. 

I  am  of  opinion,  the  plaintiff  ought  to  have  judgment. 

Lansing,  Ch.  J.  concurred  with  Lewis,  J.  on  the  first 
point,  that  the  notes  were  part  of  the  price  for  the  land,  and 
not  usurious ;  and  that  the  plaintiff  was,  therefore,  entitled  to 
judgment ;  on  the  second  point,  he  concurred  with  Kent,  J. 
that  the  lex  loci  cor^tracius  ought  to  govern.     He  gave 
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his  reasons  at  large,  but  the  Reporter  is  unaUe  to  state 
them. 

Three  of  the  judges,  (contra,  Kent,  J.)  were,  therefore,  in 
£ivor  of  a  J4idgment  for  the  plaintiflf. 

Judgment  for  the  plaintiff.(cQ(e) 


•Mayell  agabist  Potter,  [•371J 

Where  a  master  of  a  vessel  sig-ned  a  bill  of  lading^  to  deUver  foar  cases  of 
goods  to  N.  T.  at  Norfolk,  who  was  a  transient  person,  and  not  a  resident 
at  Norfolk,  ^nd  the  master,  on  arriving  at  Norfolk,  inquired  for  N.  T.  and 
conld  not  find  him,  and  delivered  the  goods  to  merchants  there  for  N«  T. 
it  was  held,  that  the  master,  having  acted  bona  fide  and  acoordjng  to  the 
usage  of  trade,  was  not,  under  the  particular  cirenmstauces  of  the  ease,  lia- 
ble to  the  consignor  on  the  biil  of  lading. 

This  was  a  special  action  on  the  case,  on  a  bill  of  lading 
signed  by  the  defendant,  as  master  of  the  schooner  Dove,  at 

.  (J)  [Old  note.]  Bnt  on  the  points  of  law,  the  judges  may  be  considered  as. 
equally  divided. 

1.  Lansinq,  Ch.  J.  and  Lewis,  J.  were  of  opinion,  that  the  notes  were  not 
usurious  by  the  law  of  Massachosetts.    Radglitp,  J.  and  Kent,  J.  contra. 

S.  LAifsiNo,  Ch.  J.  and  Kent,  J.  were  of  opinion,  that  the  Ux  loci  eowtrae" 
tu»t  or  law  of  Massaehuselta  ought  to  govern.  Raucuvv,  J,  (Oontr* ;  and 
Lewis,  J.  gave  no  opiniou  as  to  the  point  So,  on  both  grounds  two  of  the 
judges  were  in  favor  of  the  defeodant. 

(e)  The  question  presented  in  this  case  has  not  been  decided  to  the  know- 
ledge of  the  editor.  If  the  bond  had  been  made  payable  in  the  state  of  New 
York,  there  would  have  been  no  difficulty  in  determining  the  case.  The  transae- 
taon  would  have  been  valid  upon  the  ground  that  the  contract  ws^  to  be  execnt- 
ed  in  New  York,  and  also  upon  the  ground  that  there  may  be  two  places  of  con- 
tract— that  where  it  is  made,  and  that  where  it  is  to  be  paid  or  performed, 
and  that  the  rate  of  interest  may  be  stipulated  according  to  either,  according 
to  the  rule  in  Depau  v.  Humphr^9t  (20  Martin,  1«>  approved  in  Chafmam 
T.  RoberUon,  (6  Paige's  Rep.  634,)  by  Walworth,  Ch.  Consult  Story's 
Conflict  of  Laws,  ed.  1846,  §§  387  a,  298  and  293  e,  n.  1,  where  the  opinion 
of  Walworth,  Ch.  in  Chapman  v.  Robertton  is  considered,  and  the  dissent  of 
Mr.  Justice  Story  from  the  reasoning  ezpreesed,  though  the  eoncloston  of  th« 
chancellor  is  admitted  to  be  corrsct. 
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New  York,  on  the  31st  January,  1799,  in  which  he  ac- 
knowledged the  receipt  of  four  cases  of  merchandize  to  be 
delivered  to  Najah  Taylor,  or  his  assigns,  at  Norfolk,  in 
Virginia,  and  which  the  plaintiff  averred  bad  not  been  de- 
livered. 

The  facts  were,  that  Najah  Taylor  left  New  York  a  few 
days  before  the  defendant  sailed,  and  arrived  at  Norfolk 
about  the  6th  February,  1799,  and  remained  there  until  the 
86th  February,  but  did  not  reside  in  Norfolk.  He  only  went 
there  on  business,  and  considered  himself  a  transient  person, 
and  had  no  attorney  or  agent  there.  During  that  time,  he 
frequently  inquired  whether  said  schooner  had  arrived,  and 
found  she  had  gone  to  City  Point,  about  100  miles  above, 
and  that  he  frequently  inquired  at  the  post  officQ  for  letters 
from  the  plaintiff  or  defendant,  and  found  none.  The  defen- 
dant sent  by  a  Hampton  pilot  from  City  Point  to  Thomas 
Allen,  on  the  11th  or  12th  February,  the  four  boxes  of  goods 
to  be  delivered  to  Najah  Taylor  at  Norfolk,  or  his  assigns. 
Allen  not  being  able  to  learn  where  Najah  Taylor  was,  and 
there  being  no  agent  for  Taylor  in  Norfolk,  as  he  could  dis- 
cover, he  delivered  the  boxes,  with  the  letter  and  invoices 
accompanying  the  same,  to  Messrs.  Macgill  &  Taylor,  ven- 
due masters  and  commission  merchants  in  Norfolk;  suppos- 
ing, as  the  direction  to  deliver  to  Najah  Taylor  was  badly 
written,  the  goods  were  intended  for  Macgill  d&  Taylor. 
The  goods,  except  eight  hats,  which  have  been  sold  for  the 
benefit  of  the  plaintiff,  still  remain  in  the  hands  of  Macgill  & 
Taylor,  subject  to  the  orders  of  Thomas  Allen.  It 
[*372]  was  further  proved  to  be  ^customary  for  vessels  to 
go  to  City  Point,  and  from  thence  to  send  to  Norfolk 
such  part  of  their  cargo  as  was  intended  to  be  left  there ;  and 
that  it  was  the  custom  of  merchants,  when  the  consignee  of 
goods  was  not  to  be  found,  on  the  arrival  of  the  goods  at  the 
port  of  delivery,  and  did  not  call  to  receive  the  goods,  for  the 
master  to  store  them. 

Upon  these  facts  the  judge  at  the  trial  charged  the  jury, 
that  if  the  defendant  had  acted  with  good  faith,  and  accord- 
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iDg  to  usage,  he  was  acquitted ;  and  a  verdict  was  accord- 
ingly found  for  the  defendant. 

A  motion  was  now  made  to  set  aside  the  verdict,  for  the 
misdirection  of  the  judge. 

Woods,  for  the  plaintiff. 

WiUcins.  contra. 

Lewis,  J.  delivered  the  opinion  of  the  court  That  com- 
mon carriers  are,  by  the  general  law  on  that  subject,  bound 
to  deliver  goods  according  to  their  engagements,  is  not  to  be 
disputed.  The  questions  which  arise  here  are,  whether  the 
defendant  has  not  complied  with  the  spirit  of  his  engage* 
ment;  whether  he  is  liable  for  accidental  mistakes;  and 
whether  he  is  answerable  for  the  mistake  of  Allen.  Here 
the  plaintiff  thought  proper  to  make  a  consignee  of  a  transi- 
ent person,  having  neither  residence  nor  agent  at  Norfolk, 
and  sailing  in  a  different  vessel  from  the  one  which  carried 
his  goods.  The  defendant  disposed  of  the  goods  according 
to  the  usage  of  that  particular  trade,  and  the  custom  of  mer- 
chants, by  sending  them  from  City  Point  to  Norfolk,  to  a 
person  there  established,  against  whose  respectability  no- 
thing is  alleged,  to  be  delivered  to  the  consignee.  This 
person,  through  mistake,  delivered  them  to  a  different  per- 
son. 

•The  case  of  Golden  v.  Manning  ^  Peyton,  (3  [•373] 
Wils.  439,)  cited  by  the  plaintiff's  counsel,  is  much 
stronger /or  the  defendant  than  against  him.  The  decision 
is  not  on  the  general  law,  but  on  the  particular  circumstaU' 
ces  of  the  case.  The  masters  of  the  stage  coach  took  a 
greater  price  than  other  carriers,  and  were  in  the  constant 
practice  of  keeping  a  porter  to  carry  goods  which  arrived  in 
the  coach,  to  the  place  of  their  destination ;  the  goods  were  al- 
so to  be  delivered  at  the  house  of  Ireland,  in  Princess  street. 
The  court  thought  these  circumstances  sufficient  to  authorize 
them  to  consider  this  a  special  undertaking  to  deliver  the 
goods  at  the  house  of  Ireland,  by  their  porter.  But  for  the 
circumstance  of  their  keeping  a  porter  to  carry  out  goods 
that  arrived  in  the  coach,  it  would  have  sufficed  to  have 
lodged  them  in  the  stage-house,  sending  timely  notice  to  Ire- 
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land ;  and  had  he  been  a  transient  person,  having  no  known 
place  of  residence,  this  ceremony  could  certainly  not  have 
been  required  of  them.(a) 

The  case  of  Seyds  v.  Haj/y  (4  T.  R.  260,)  also  cited  by 
the  plaintifl^  is  still  stronger  for  the  defendant.  Here  also 
the  decision  was  not  on  the  general  law,  but  on  the  special 
direction  of  the  piaintifif  not  to  deliver  the  goods  to  the  whar- 
finger, and  the  special  engagement  of  the  defendant  not  to 
do  so.  The  court  therefore  say,  it  was  a  deliberate  act,  and 
not  a  misdelivery,  merely  owing  to  mistake.  From  whence 
may  be  inferred,  that  had  it  been  so,  the  defendant  would 
have  been  discharged.  Justice  Buller  also  observes,  that 
had  the  goods  been  delivered  to  the  wharfinger,  for  the 
wharfage  duty,  according  to  usage,  it  would  have  been  an 
answer  to  the  plaintiff's  action  ;  but  no  such  usage  was 
proved. 

We  are  of  opinion,  under  (he  circumstances  of  the  case  at 
bar,  that  the  defendant  is  not  answerable  for  the  mis- 
takes of  Allen,  should  mistake  in  jany  case  render 
[*374]    *him  liable  for  a  misdelivery.    Najah  Taylor  being 

(ff)  The  caM  of  Oolden  t.  Manning  ^  Peyton  is  also  reported  id  3  Wm. 
Blacks.  916,  where  the  opinioDS  are  stated  io  these  terms : — "  By  Gould,  Jus- 
tice, (absente,  De  Grey,  Chief  Justice.)  There  is  do  occasioa  to  eoter,  as 
has  beeo  done  at  the  har,  iuto  the  general  questioo  of  the  duty  of  commoa 
carriers ;  tbooflrh  it  is  held  in  Owen,  57,  that  ail  carriers  are  bound  to  deliver 
as  well  as  carry  the  |roods.  But  this  ease  depeods  od  its  own  special  cireum- 
stSDces.  The  defendants  certainly  must  be  understood  to  have  contracted 
to  carry  these  floods  on  the  same  terms  and  in  the  same  manner  that  they 
carried  other  people's.  And  it  appears  that  their  general  course  of  trade  was 
to  deliver  goods  at  the  houses  to  which  they  were  directed  ;  that  they  receiv- 
ed a  premium,  and  kept  a  servant  for  that  special  purpose.  This  box  came 
directed  to  their  warehouse  at  Birmingham.  That  the  direction  was  after* 
wards  defaced  was  owing  to  their  own  neglect.  They  had  Ireland's  name 
in  their  way-bill,  and  might  have  found  htm  out  by  their  directory.  There- 
fore here  is  a  gross  and  palpable  negligence  on  the  part  of  the  defendants ; 
who,  whether  bound  to  deliver  or  not  by  the  general  duty  of  carriers,  had  un- 
dertaken so  to  do  by  their  general  course  of  trade  ;  and  indeed  I  think  that 
all  carriers  are  bouud  to  give  notice  of  the  arrival  of  goods,  to  the  persons  to 
whom  they  are  consigned,  whether  bound  to  deliver  or  not 

"  Blackstoue  and  Nares,  Justices,  of  the  sam^  opinion  on  the  circnmstan- 
oes  of  this  case,  bat  avoided  entering  into  the  general  question." 
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a  transient  persoo,  and  it  being  unknown  where  to  look 
for  him,  facts,  we  are  to  presunoe,  known  to  the  plaintiff, 
the  defendant  was  obliged  to  deliver  them  to  a  third  person, 
and  he  was  only  bound  to  see  that  such  person  was  a  re- 
sponsible character ;  and,  on  such  delivery,  the  bailee  must 
be  considered  the  agent  for  the  plaintiff.  It  would  undoubt- 
edly be  otherwise  had  Taylor  been  a  resident  at  Norfolk,  or 
bad  had  an  agent  there. 

We  are  of  opinion,  that  the  plaintiff  take  nothing  by  his 
motion. 

Rule  refu8ed.(fr)(c) 

{h)  [Old  note.]  See  Abbott  on  Shipp.  3d  ed.  247,  c  3,  s.  13.  2  £sp.  N. 
F.  Gas.  613.     Northey  and  other*  y.  Field. 

(c)  It  has  never  been  ezpreeely  decided  that  it  is  the  doty  of  a  earrier»  in« 
depeudently  of  any  special  contract  between  the  parties  or  any  local  usage  of 
the  trade,  to  deliver  goods  at  the  houses  of  the  persons  to  whom  they  are  direct- 
ed. The  question  was  considered  in  Hyde  ▼.  The  Trent  and  Mereey  Nov.  Co, 
(5  Term  Kep.  389,)  though  the  case  was  decided  upon  another  ground,  and 
the  judges  differed  in  opinion.  Lord  Kenyon  reasoned  as  follows  i — **  If  the 
defendants  here  be  liable,  consider  how  far  the  liability  of  carriers  will  be  ex- 
tended ;  it  will  affect  the  owners  of  ships  bringing  goods  from  foreign  eouniries 
to  merchants  in  London ;  are  they  bound  to  carry  the  goods  to  the  warehouses 
of  the  merchants  here,  or  will  they  not  have  discharged  their  duty  on  landing 
them  at  the  wharf  to  which  they  generally  come  ?  It  would  be  strange  in- 
deed if  the  owners  of  a  West  Indiaman  were  held  liable  for  any  aocideot  that 
happened  to  goods  brought  by  them  to  England  alter  having  landed  them  at 
their  usual  whart  The  instance  of  game,  which  has  been  mentioned  at  the 
bar,*  shows  the  general  sense  and  understanding  of  the  public  on  this  subject. 
The  different  claims  of  the  respective  persons  concerned  are  separately  mark-  . 

*  Messrs.  Bearcroft  and  Lane,  arg.  contended,  that  "  it  never  was  uuder- 
stood  that  a  carrier  who  undertook  to  convey  giods  to  London  was  charged 
with  the  delivery  of  every  particular  parcel  to  the  respective  owners  at  their 
houses.  It  is  in  common  ezperleoce  to  make  a  separate  charge  for  the  por- 
terage  from  the  Inn  where  the  carrier  puts  up  ;  and  persons  who  have  advice 
of  the  arrival  of  goods  frequently  send  their  own  servauta  to  the  inn  for  that 
purpose.  The  owner  of  the  goods,  therefore,  enters  into  two  distinct  con- 
tracts, the  one  with  the  carrier,  the  other  with  the  inn-keeper  or  porter. 
And  on  this  ground  must  have  proceeded  an  action,  which  was  tried  not  along 
ago  at  the  Sittings,  brought  by  Mr.  Price  against  the  keeper  of  the  Bell  Inn. 
It  was  an  action  of  trover  for  a  turkey  ;  and  it  l)eing  proved  that  the  porter 
who  brought  it  to  Mr.  Price's  house  demanded  more  than  he  was  entitled  to 
for  porterage,  and  refused  to  deliver  the  turkey  without  such  a  payment,  the 
plaintiff  recovered  a  verdict;  but  if  the  plaintiff's  argument  be  right  in  this 
case,  that  action  should  havo  been  brought  against  the  carrier  and  not  against 
the  inn-keepeCi" 
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ed  on  the  direction.  The  carrier,  who  receif  ea  a  certain  aom  for  carrying  the 
game,  is  not  boond,  in  concideratlon  of  that  saoi,  to  deliver  the  goods  ;  ho  baa 
performed  his  duty  when  he  has  brought  the  game  to  the  ion  where  he  pots 
up ;  then  the  basiness  of  the  porter  begins.  I  am  not  aware  that  it  baa  erar 
been  decided  that  it  is  the  duty  of  the  carrier  to  deliver  snch  goo<b  at  tho 
house  of  every  individnal  person  to  whom  they  are  directed ;  if  it  has,  the  ac- 
tion brought  by  Mr.  Price  against  the  keeper  of  the  Bell  Inn  was  miscoaeeiv- 
ed ;  it  should  have  been  brought  against  the  carrier,  and  not  the  inn- keeper  ; 
and  yet  it  did  not  occur  to  the  defendant's  connsel  in  that  case  to  make  such 
an  objection.  When  goods  are  sent  by  a  coach,  a  letter  of  advice  should  also 
bo  sent  to  the  person  to  whom  they  are  directed,  that  he  may  sand  for  them  ; 
or  the  price  which  the  porter  expects  to  receive  for  delivering  them  will  in- 
duce such  porter  to  carry  them ;  but  the  carriage  and  porterage  constitute  dis- 
tinct charges." 

Justices  Ashhurst,  Boiler  and  Grose  inclined  to  a  different  opinion ;  and 
Justice  Ashhurst  thus  states  his  view  of  the  question : — *'  The  inclination  of 
my  opinion  on  the  general  question  is,  that  a  earrier  is  bound  to  deliver  tho 
goods  to  the  person  to  whom  they  are  directed.  A  contrary  decision  would 
be  highly  inconvenient,  and  would  open  a  door  to  fraud ;  for  if  the  liability  of 
the  carrier  were  to  cease  when  he  had  brought  the  goods  to  any  inn  where  be 
might  choose  to  put  his  coach,  and  a  parcel  containing  plate  or  jewels  brought 
by  him  were  lost  before  it  was  delivered  to  the  owner,  the  latter  would  only 
have  a  remedy  sgainst  a  common  porter.  It  has  been  said,  however,  that  it 
is  the  practice  of  many  persons  to  send  to  the  inn  for  their  goods ;  but  that 
does  not  prove  that  the  carrier  is  not  bound  to  deliver  them,  if  they  do  not 
send.  If  the  owner  choose  to  send  for  his  goods,  that  merely  discharges  tho 
carrier  from  his  liability  in  that  case ;  it  only  dispenses  with  the  general  obli- 
gation thrown  by  the  law  upon  the  carrier ;  but  it  does  not  apply  to  other 
cases  where  that  obligation  is  not  dispensed  with.  But  on  this  question  I  do 
not  mean  to  give  any  decided  opinion." 

Without  examining  the  dieia  in  detail,  it  may  be  generally  stated  that  the 
strong  inclination  of  the  English  courts  has  been  to  maintain  the  opinion  of 
the  three  judges  against  that  of  Lord  Kenyon.  (See,  per  Wood,  Baron,  in 
Bodenham  v.  Bennett,  4  Price  Ex.34,  cited  by  Dallas,  Ch.  J.  in  Duffy,  Budd^ 
3  Brod.  &  Biog.  182 ;  per  Bailey,  J.  in  Gamett  v.  WUlan,  5  Barn,  dt  Aid. 
58  ;  per  Hollock,  B.  in  Stt^  v.  Crowley,  1  M'Clel.  St.  Y.  129, 13a  See  also 
Duff  V.  Budd,  3  Brod.  &  Bing.  177 ;  6  Moore,  469.  Birkett  v.  WOUtn,  3 
Barnwell  dt  Aid.  356.  Stephenwn  v.  Hart,  1  Moore  it,  Payne,  357 ;  4  Ring- 
ham,  476.  Smith  v.  Home,  8  Tannt.  144.  Wardell  v.  MouHUyan,  S  Esp. 
N.  P.  C.  693.) 

The  same  inclination  exists  in  the  American  courts.  In  Oiboon  v.  Cuherf 
<17  Wend.  305,  306,)  Mr.  Justice  Cowon  remarks,  that  « it  is  indeed  oxtromo* 
ly  well  aettledt  that  prima  facie  the  carrier  is  under  an  obligation  to  deliver 
the  goods  to  the  consignee  personally  ;"  and  the  remark  is  cited  with  approba- 
tion by  Jewett,  J.  in  Fieh  v  Netoton,  (I  Denio,  47.)  (See  also  Bingham  v. 
Rogere,  6  WatU  dt  Sorg.  495.  Bounty  v.  The  Huntreee,  oit.  2  Kent  Comm. 
od.  1844,  p.  604.)    Chancellor  Kent  has  also  given  the  weight  of  hi*  authority 
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to  thk  view  of  the  qaetliou,  (9  Kent  Comniv  ed.  1844,  p.  604,)  upon  the  au- 
thority of  Smith  V.  Horn,  Bodenham  y.  Btnnett,  Gamett  v.  WUlan,  Duff  ▼. 
Bttdd,  Bonney  ▼.  The  Huntrew,  and  Oib9im  v.  Culver.  Mr.  Justice  Story, 
however,  treats  the  qaeetion  as  one  not  yet  decided.  (Story  on  Batlmeuts,  ed. 
1840,  $  543.    See  also  Abbott  on  Shippiuj;:,  Am.  ed.  1846,  pp.  463,  469.) 

Od  the  other  hand,  Chiekering  ▼.  Fowler,  (4  Piekerinj^,  .371,)  most  be  m- 
garded  as  according  with  the  opinion  of  Lord  Kenyon,  in  Hyde  ▼.  The  Tremi 
and  Meroey  Navigation  Co.  Fox  v.  Blooeonif  Packard  v.  Bordier,  (cited  3 
Kent  Comm.  ed.  1844,  p.  605,  n.  (d,))  and  Cope  ▼.  Cordova,  (1  Rawie,  303,) 
are  to  be  regarded  as  going  upon  the  groand  of  understanding  or  nsage,  and 
therefore  inapplicable  to  the  abstract  qaestion.  (See  also  Pickett  r.  Doioner, 
4  Vermont,  91.) 

It  must  be  very  rarely,  if  at  all,  that  the  qaestion  presented  can  arise,  for 
in  almost  every  ease  either  the  carriage  is  under  a  special  contract  or  In  ac- 
cordance with  a  usage  of  the  trade ;  either  of  which  will  of  coarse  goveni 
upon  well  settled  principles  of  law  and  justice. 

Let  us  now  briefly  examine  some  of  those  caaee  which  are  referable  to 
nsage. 

It  is  the  duty  of  carriers  to  take  charge  of  the  baggage  of  passengers,  ai^d 
see  it  safely  delivered  to  them  at  the  end  of  the  journey  ;  {Cole  v.  Goodtoin  ^ 
Story,  19  Wendell,  951 ;  Powell  v.  Myers,  96  Wendell,  591 ;)  or  if  the  owner 
is  not  pKsent  to  receive  his  baggage,  or  does  not  send  for  it,  according  to  the 
nsage,  to  store  it 

The  usage  of  express  agents  is  understood  to  be  to  deliver  parcels  at  the 
place  to  which  they  are  directed,  if  it  be  upon  the  line,  or  at  either  of  the  termini 
of  their  route«  and  this,  as  we  have  seen,  would  govern.  On  the  contrary, 
the  usage  is  understood  to  be  where  goods  are  brought  from  beyond  sea,  or 
heavy  goods  from  places  in  this  country,  to  deliver  them  at  the  warehouse  of 
the  carrier.  In  such  a  case  as  this,  and  indeed  in  every  case  where  the  car- 
rier is  not  obliged  to  make  delivery  to  the  consignee,  he  must  give  notice  that 
the  goods  have  arrived.  (Story  on  Bailments,  ed.  1846,  ^  543,  544.  Fox  v. 
Bloooom;  Cope  v.  Cordova  ;  Pickett  v.  Downer ;  Packard  v.  Bordier;  Gik^ 
mm  V.  Culver;  Fi»k  ▼.  Newton ;  ut  nrp.    Gatliffe  v.  Bourn,  4  Bingham,  314. 

3  Manning  &  Granger,  649.  See  Granger  v.  Daere,  19  Mees.  6l  Wehi.  431. 
Upon  tiiis  subject,  Mr.  Justice  Story  observes,  (Story  on  Bailments,  ed.  1846, 
^  545,)  *<  Ib  America,  the  rule  adopted  in  regard  to  foreign  voyages,  although 
it  has  been  matter  of  some  controversy,  seems  to  be,  that  in  such  oases,  the 
carrier  is  not  bound  to  make  a  personal  delivery  of  the  goods  to  the  consignee  ; 
but  it  will  be  sufficient,  that  he  lands  them  at  the  usual  wharf  or  proper  place 
of  landing,  and  gives  due  and  reasonable  notice  thereof  to  the  consignee.  (9 
Kent  Comm.  lect.  40,  pp.  604,  605,  and  note  (c,)  4th  ed.)  The  latter  is,  un- 
der such  circumstances,  after  such  notice,  bound  to  provide  suitable  persons 
to  take  care  of  the  same,  and  to  carry  them  away.    {Chiekering  v.  Fowler, 

4  Pick.  37L  Cope  v.  Cordova,  1  Rawle,  903.  Kohn  v.  Packard,  3  MUler 
Louis.  Rep.  995.)  The  general  usage  seems  also  to  be  in  conformity  to  this 
rule.  But  it  is  of  the  very  essence  of  the  rule,  that  doe  and  reasonable  no- 
tice should  be  given  to  the  consignee,  before  or  at  the  time  of  the  landing. 

Vol.  II.  72 
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and  that  ha  should  hava  a  fair  opportunity  of  providiug  anitaUe  maaoa  to  take 
care  of  the  goods,  and  to  canry  ihem  away.  {09iravdery,  Brown,  15  Johns. 
R.  39.  Kohn  y.  Packard,  3  Miller  Loais.  R.  S25.  Pickett  y.  Downer,  4  Ver- 
mont Rep.  21.  Oatliffe  y.  Bourn,  4  Bing.  New  Cas.  314,  330,  33 1»  332.) 
And»  the  carrier  does  not,  by  sending  the  goods  to  the  consignee  by  a  car- 
man, without  the  orders  of  the  consigneea  discharge  hinseif  from  responsibili- 
ty, even  though  it  is  a  common  practice.  {Ootrander  y.  Brown,  15  Johns.  R. 
39.  2  Kent  Comm.  lect  40,  p.  604,  605,  and  note,  4th  ed.)  If  the  consigBee 
is  unable,  or  refuses  to  receiye  the  goods,  the  carrier  is  not  at  liberty  to  leaye 
them  on  the  wharf ;  but  it  is  his  duty  to  take  care  of  them  for  the  owner.  (2 
Kent  Comm.  lect  40,  p.  604, 605,  and  note,  4th  ed.  Mayell  y.  Potter,  2  Johns. 
Cas.  371.  Stepheneon  y.  Hart,  4  Bing  476.  Chickering  v.  Fowler,  4  Pick. 
371.    Cope  y.  Cordova,  I  Rawle,  203.") 

It  is  competent,  however,  te  a  carrier  to  prove  that  the  aniA»rm  usage  and 
course  of  the  business  in  which  he  is  engaged,  is  to  leave  goods  at  his  usual 
stopping  places  in  the  towns  to  which  the  goods  are  directed,  without  notice 
to  the  consignees ;  and  if  such  usage  be  shown  of  so  long  continuance,  nni- 
formity  and  notoriety,  as  to  justify  a  jury  to  find  that  it  was  known  to  the 
pTaintiff,  the  carrier  will  be  discharged.  {Oibeon  y.  Culver  ^  Brown,  17 
Wend.  305.) 

The  case  has  arisen  where  the  owner  of  the  property  was  not  known,  and 
could  not,  after  reasonable  efforts,  be  found,  and  it  was  there  held  that  the 
carrier  may  discharge  himself  from  further  responsibility,  by  placing  the  goods 
in  store  with  some  responsible  third  person  in  that  business,  at  that  place,  for 
and  on  account  of  the  owner.  In  such  a  case,  the  storehouse  keeper  becomes 
the  agent  or  bailee  of  the  owner  of  the  property.  And  it  was  accordingly 
held,  where  the  consignee  of  certain  kegs  of  butter  sent  from  Albany  to  New 
York  by  a  freight  barge  was  a  clerk,  having  no  place  of  business  of  his  own, 
and  whose  name  was  not  in  the  city  directory,  and  who  was  not  known  to 
the  carrier,  and  after  reasonable  inquiries  by  the  carrier's  agent  could  not  be 
found,  that  the  carrier  discharged  himself  from  further  responsibility,  by  de- 
positing the  property  with  a  storehouse  keeper  then  in  good  credit  for  the 
owner,  and  taking  his  receipt  for  the  same,  according  to  the  usual  ooum  of 
business  in  that  trade,  though  the  butter  was  subsequently  sold  by  the  store- 
house keeper,  and  the  proceeds  lost  to  the  owner  by  his  failure.  (Fiek  y. 
J^ewfofi,  1  Denio,  45.)  See  further,  upon  the  subject  of  this  note,  per  Ab- 
bott, Ch.  J.  in  Birkett  v.  WMan,  2  Barn.  Sl  Aid.  358,  commented  on  by  Bai- 
ley, J.  in  Oarnett  v.  WilUn,  5  Barn.  &  Aid.  58.  Jones  on  Bailment,  Am. 
ed.  1828, 105,  t.) 
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B£RNARD  against  Wilcox. 

A  rarviving  partner  may  maintain  a  suit  in  his  own  name,  for  a  debt  incur* 
red  to  the  partnemhip  after  the  death  of  his  co*partner,  and  alio  where  the 
debt  was  contracted  in  the  lifetime  of  the  partner. 

This  was  an  action  of  assumpsit  for  goods  sold  and  de- 
livered. The  evidence  was,  that  the  account  rendered  to 
the  defendant,  and  a  letter  demanding  payment,  were  in  the 
name  of  William  Bernard  &  Son.  That  the  plaintiff  and 
his  father,  whose  name  was  also  William,  had  been  former- 
ly co-partners  in  trade,  under  the  said  firm ;  but  that  the 
father  had  withdrawn  from  the  partnership  for  some  years, 
and  previous  to  the  sale  of  the  goods  for  which  this  action 
is  brought ;  and  the  plaintiff  had  continued  to  do  bu- 
siness under  ihe  same  *firm.  The  amount  of  the  ac-  [*375] 
count,  and  the  sum  due  thereon,  were  not  disputed  ; 
but  the  defendant  contended,  that  the  plaintiff  could  not 
maintain  this  action  in  his  own  name,  without  stating  that 
he  carried  on  trade  under  the  firm  aforesaid ;  and  on  this 
ground,  an  application  was  made  to  set  aside  the  verdict,  and 
for  a  new  trial. 

WoodSy  for  the  plaintiff. 

Munro,  contra. 

Lewis,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
decisions  in  the  case  ot  Smith  v.  Barrow,  (2  Term  Rep. 
476,)  and  Hi/at  v.  Hare,  (Comb.  382,)  come  fully  up  to  this 
case.  In  the  first,  it  is  determined  that  a  surviving  partner 
may  maintain  a  suit  in  his  own  name,  for  a  debt  incurred 
to  the  partnership,  after  the  death  of  his  co-partner;  and  in 
the  second,  that  he  may  maintain  such  suit  after  the  death 
of  his  partner,  though  the  debt  was  contracted  during  the 
life-time  of  such  partner.(a) 

Motion  denied. 

(a)  See  1  Chitt.  Fl.  Am.  ed.  1828,  p.  11,  and  referencei.  Broom  on  Far- 
tiea,  65, 97.    Penn  ▼.  ButUr,  4  Dali.  354.    Nixon  ▼.  McCarthy,  2  Dallw,  6£^ 
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[•376J    *The  People  against  Pleas  akd  Clark. 

A.  died  intestate,  IeaTin|r  a  widow  and  seven  children,  who  w«re  all  minoni, 
in  17B4,  except  one.  A  suit  haTiog  been  commeoced  in  1783,  ajpiinst  the 
widow,  as  tenant  io  possession,  under  a  lease  for  lires,  the  administrator^ 
in  1784,  after  advising  with  counsel,  and  with  the  consent  of  the  widow, 
and  one  of  the  heira,  who  was  of  age,  surrendered  the  lease,  supposing  it  to 
be  forfeited,  for  750  dollars,  though,  in  fact,  it  was  worth  a  much  larger 
sum.  As  no  release  or  conreyance  was  executed  by  the  administrator,  the 
heirs  afterwards  brought  an  action  of  efeetment  in  the  name  of  the  adminis- 
trator, to  recover  the  possession  of  the  leasehold  estate ;  and  the  admlnistra* 
tor,  in  1799,  executed  a  release  of  the  estate,  and  also  of  the  action,  in  con- 
sideration of  the  750  dollars,  before  received,  though  he  then  believed  that 
the  property  belonged  to  the  heirs,  and  was  not  forfeited. 

In  an  action  brought  on  the  administration  bond,  alleging  a  devtutavitf  it  was 
held,  that  the  admiaistrator  was  justifiable  in  surrendering  the  lease,  in 
1784,  in  the  manner  he  did,  under  the  circumstances ;  but  that,  in  1799, 
•when  he  was  satisfied  that  he  had  acted  under  a  mistake,  he  ought  not  to 
have  executed  a  release  of  the  estate,  and  of  the  action  brought  for  the 
benefit  of  the  heirs,  but  have  left  the  lessor  to  resort  to  chancery  to  enforce 
the  contract;  and,  on  this  ground,  he  was  chargeable  with  a  devattavitp 
for  the  difference  between  the  sum  received  on  the  surrender,  and  the  real 
yalne  of  the  estate. 

This  was  an  action  of  debt,  oq  an  administration  bond 
executed  in  the  usual  form.  The  defendant,  Pleas,  and  Sil- 
vanus  Pine,  deceased,  were  administrators  of  Amos  Pine,  de- 
ceased. 

The  defendants,  after  craving  oyer  of  the  bond  and  con« 
dition,  pleaded  performance  generally.  The  plaintiff  replied, 
stating  breaches  and  charging  the  defendant,  Pleas,  with  a 
devastavit.  The  bond  was  put  in  suit  in  behalf  of  the  chil- 
dren of  the  intestate,  who  were  entitled  to  distributive 
shares. 

The  trial  was  on  the  issue  devastavit  vel  nan.  It  was 
proved  on  the  part  of  the  plaintiff,  that  the  intestate  died  pos- 

66,  note ;  1  Dallas,  350  ;  5  Serg.  &  Rawle,  86.  Murray  y.  Mumford,  6 
Cowen.  441.  Hill  v.  McNeil,  6  Porter,  29.  Allen  ▼.  Blanehard,  9  Cowen, 
681.  CoUyer  on  Partn.  Perk.  ed.  666,  7, 674,  and  authorities.  See,  however, 
per  Spencer,  J.  in  Holmes  and  Drake  v.  De  Camp,  1  Johu.  Rep.  84. 
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ses$6d  of  goods  and  chattels,  and  among  other  assets  that 
came  to  the  hands  of  the  defendant.  Pleas,  was  a  lease  for 
three  lives,  made  by  Henry  Beekman  to  the  intestate,  for  cer- 
tain lands  in  Dutchess  county;  and  that  two  of  the  lives  re- 
mained at  the  death  of  the  intestate. 

The  lease  was  worth  in  1784  from  1250  to  1760  dollars. 
The  intestate  left  a  widow  and  seven  children,  who  were  all 
minors  in  1784  except  one.  About  the  year  1783,  a  suit 
was  commenced  against  the  widow,  as  tenant  in  possession, 
to  recover  the  leasehold  estate ;  and  her  counsel  considering 
the  suit  indefensible,  and  the  administrator,  after  advising 
with  the  widow,  such  of  her  children  as  were  of  age, 
to  wit,  John,  who  was  *of  age,  and  Lilly,  who  was  [*377J 
not,  and  also  with  their  counsel,  in  or  about  the 
year  1784,  agreed  to  surrender  the  lease  to  Thomas  Til- 
lotson,  who  claimed  the  fee  for  750  dollars;  which  was 
done,  and  the  money  paid  and  appropriated  for  the  use  of 
the  heirs  of  the  intestate.  The  widow  consented  to  the 
transaction,  under  an  impression  that  the  lease  was  for- 
feited. 

As  no  release  or  conveyance  of  the  premises  had  been  ex< 
ecuted  by  the  administrator,  the  heirs,  previous  to  the  year 
1799,  brought  an  efectment  in  the  name  of  the  administrator 
for  the  recovery  of  the  leasehold  estate ;  and  when  the  cause 
was  ready  for  trial,  in  June,  1799,  the  administrator  executed 
a  release  both  of  the  action  and  the  estate  to  the  grantee  of 
Thomas  Tillotson,  in  consideration  of  the  760  dollars,  be- 
fore received.  A  short  time  before  the  execution  of  the  re- 
lease, the  administrator  declared,  that  he  believed  the  proper- 
ty belonged  to  the  children  of  the  intestate.  The  widow 
and  the  two  eldest  children  in  1789  executed  a  bond  of  in- 
demnity to  the  administrator,  for  what  he  had  done  in  re- 
spect to  the  premises. 

Upon  these  facts,  the  judge  charged  the  jury,  that  as  the 
surrender  of  the  lease  in  J  784  upon  a  composition  with  the 
claimant,  for  750  dollars,  was  made  by  the  administrator 
after  consulting  counsel,  and  pursuant  to  his  advice,  and 
with  the  consent  of  the  widow  and  such  of  the  family  as 
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were  of  age,  it  ought  to  exempt  him  from  the  charge  of  a 
devaaiavU ;  and  that  the  release  in  1799  being  done  in 
performance  of  the  former  agreement,  was  rightfully  done. 

The  jury  found  a  verdict  for  the  plaintiffs  for  nominal 
damages ;  and  the  case  was  reserved  for  the  opinion  of  the 
court 

A  motion  was  made  for  a  new  trial,  for  the  misdirection 
of  the  judge. 
[*378]        *Iliffg9,  for  the  plaintiffs. 
E.  lAvingston^  contra. 

Kent,  J.  delivered  the  opinion  of  the  court.  It  seems  to 
be  a  just  inference  from  the  facts,  that  the  act  of  the  administra- 
tor in  1784,  in  entering  into  a  composition  with  the  claim- 
ant for  the  leasehold  estate  for  760  dollars,  was  an  act  done 
in  good  faith,  and  one  that  appeared  to  him,  at  the  time,  to 
be  for  the  interest  of  the  heirs  of  the  intestate.  The  counsel 
who  was  consulted,  advised  it,  on  the  ground  that  the  reco- 
very of  the  claimant  could  not  be  resisted ;  and  the  widow, 
who  was  entitled  to  one-third  of  the  value  of  the  lease,  and 
the  son,  who  was  of  age,  and  entitled  to  one-seventh  of  the 
same,  acquiesced  therein ;  and  their  approbation  of  the  con- 
duct of  the  administrator  as  being  at  the  time  judicious  and 
honest,  is  to  be  also  inferred  from  the  bond  of  indemnity 
which  they  executed  to  him  five  years  afterwards. 

Under  these  circumstances,  it  appeared  to  me  at  the  trial, 
and  does  still,  that  the  administrator  ought  not  to  suffer  for 
the  surrender  of  the  lease  in  1784 ;  and  that  the  decision  of 
the  court  of  chancery  in  the  case  of  Blue  v.  Marshall  and 
wife,  (3  P.  Wms.  381,)  goes  to  the  point  of  his  protection. 
That  was  a  bill  filed  by  a  legatee  against  an  administrator, 
with  the  will  annexed,  to  account  for  2002.  and  it  appeared 
that  the  testator  was  possessed  of  a  term  for  sixty  years, 
which  he  had  leased  for  thirty  years,  at  the  rent  of  1002.  per 
annum,  and  that  at  the  time  of  the  testator's  death,  there  was 
125/.  of  rent  in  arrear,  which  soon  amouqted  to  226/.  and 
the  tenant  becoming  insolvent,  the  administrator,  without 
consulting  the  legatee,  released  to  the  tenant  the  arrears  of 
rent,  amounting  to  225/.  and  also  advanced  him  20/.  out  of 
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his  own  pocket,  upon  condition  that  he  should  quit  the 
possession,  which  was  accordingly  done.  On 
*the8e  facts  it  was  insisted  for  the  complainant,  that  [*379] 
as  the  administrator  had  voluntarily  released  the 
debt  of  225L  and  that  too  without  consulting  tbe  plaintiff* 
the  legatee,  he  ought  to  answer  for  it.  But  Lord  Chancellor 
Talbot  decreed,  that  the  administrator  had  done  nothing  but 
what  was  prudent ;  and  that,  as  the  tenant  was  unable  to  pay, 
and  might,  if  he  choose,  be  vexatious,  and  have  put  his  land- 
lord to  great  trouble  and  delay,  the  release  seemed  to  be  for 
the  benefit  of  the  testator's  estate;  and  he  accordingly  excus- 
ed the  administrator  from  the  payment  of  the  debt  released, 
and  even  allowed  him  the  201.  he  had  advanced  out  of  his 
own  pocket,  as  being  one  entire  consideration  for  the  tenant's 
quitting  the  possession. 

It  appears  to  me  that  the  circumstances  constituting  the 
defendant's  excuse  in  the  present  case,  are  full  as  strong  as 
in  tbe  case  I  have  cited.  But  the  next  question  is,  that 
no  release  was,  in  fact,  executed  by  the  defendant,  and  as  he 
became  satisfied,  afterwards,  as.  appears  by  his  own  declara- 
tion, that  the  leasehold  estate  was  not  forfeited,  but  belonged 
to  the  heirs  of  the  intestate,  was  he  justifiable  in  acting  again, 
to  complete  the  contract  ? 

In  my  present  view  of  the  subject,  he  was  not.  There 
were  circumstances  in  the  year  1799,  sufficient  to  satisFy  the 
defendant,  and  which  did  satisfy  him  that  the  original  agree- 
ment was  founded  on  mistake.  The  consent  to  surrender 
the  lease  in  1784  was  made  under  the  impression  that  the  lease 
was  forfeited,  and  that  a  defence  would  be  unavailing.  When 
it  was  afterwards  discovered  that  tbe  lease  was  not  forfeited,  or 
the  defendant  had  reason  to  conclude  so,  he  ought  to  have 
desisted  from  any  farther  interference,  and  have  left  the 
claimant  to  resort  to  chancery  for  the  execution  of  the  con- 
tract. There  the  truth  could  be  investigated.  Nor  ought 
he  to  have  arrested  the  suit  at  law,  instituted  for  the  bene- 
fit of  the  minor  children,  and  to  determine  to 
*whom  the   estate   legally  belonged.     Acting  as    [*380] 
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trustee  for  others,  be  was  under  obligation  not  to  carry  the 
original  agreement  into  effect,  after  he  had  become  satisfied 
that  it  had  originated  on  his  part  in  mistake,  and  upon  the 
presumption  of  a  fact  which  did  not  exist.  So  far  from  car- 
rying into  execution  such  an  agreement,  a  court  of  equity 
will  relieve  against  contracts  founded  in  mistake  and  impo- 
sition. The  case  of  Cocking  7.  Pratt^  (1  Vesey,  400,)  is 
very  applicable  to  the  present  case.  A.  dying  intestate,  left 
a  widow  and  a  daughter,  who  entered  into  an  agreement 
concerning  the  personal  estate.  Afterwards  the  representa- 
tive of  the  daughter  brought  ^  bill  to  set  aside  the  agree- 
ment, and  obtain  a  just  distributive  share.  The  mother  in- 
sisted on  the  agreement ;  but  Sir  John  Strange,  the  Master  of 
the  Rolls,  held,  that  the  daughter  did  not  intend  at  the  time 
of  the  agreement  to  take  less  than  her  legal  share,  though 
what  that  was  did  not  clearly  appear  to  her.  Whether  there 
was  a  suppressio  vert  did  not  appear,  but  as  the  daughter 
had,  no  doubt,  intended  to  take  her  full  share,  and  it  appear- 
ing afterwards  that  she  had  not  taken  all  she  was  entitled  to, 
and  that  the  difference  was  very  considerable,  the  agreement 
was  set  aside. 

In  the  present  case,  the  administrator  appears  to  have  dis- 
covered that  the  estate  which  he  had  formerly  agreed  to  sur- 
render, under  the  impression  that  it  was  forfeited,  was  not 
forfeited,  but  belonged  to  the  heirs  of  the  intestate;  and  that 
instead  of  receiving  a  composition  price,  the  heirs  was  enti- 
tled to  the  full  value  of  -the  estate.  Here  then  was  a  locus 
penitentuB  for  the  administrator ;  and  his  subsequent  act, 
after  that  discovery,  in  releasing  the  action  and  the  estate, 
must  be  adjudged  wilful,  and  done  in  fraud.  He  became, 
therefore,  properly  chargeable  with  a  devastavit  to  the 
amount  of  the  difference  between  what  he  originally  took  for 

the  estate,  and  what  was  its  real  value. 
[*381]        *0n  this  ground  I  am  now  satisfied,  the  direction 
to  the  jury,  and  their  finding,  were  wrong ;  and  that 
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the  verdict  ought  to  be  set  aside,  and  a  new  trial  awarded, 
with  costs  to  abide  the  event  of  the  suit, 
Radcliff,  J.  absent. 

New  trial  granled.(a) 


Barnes  against  Kenyon. 


'•& 


An  action  of  debt  in  this  coart,  on  a  jadgment  in  a  court  of  common  pleaa,  is 
a  local  action  ;  and  the  venue  must  be  laid  in  the  county  where  the  judg- 
ment was  given. 

This  was  an  action  on  a  judgment  in  the  Washington 
court  of  common  pleas,  and  the  venue  was  laid  in  Albany. 

Woods,  for  the  defendant,  now  moved  to  change  the  venue 
to  Washington  county. 

Woodworthy  contra. 

Per  Curiam.  This  case  comes  within  the  decision  of  this 
court  in  the  case  of  Pettit  v.  Carman,  (July  term,  1798.) 
It  was  there  decided,  on  the  authority  of  Hobart,  (169,)  that 
debt  on  judgment  was  a  local  action,  and  the  venue  must  be 
laid  in  the  county  where  the  judgment  was  given. 

The  case  in  Hobart  is  very  decisive,  and  assigns  as  the 
reason  that  the  plaintiff  must  count  upon  the  record,  by 
which  it  will  appear  that  the  cause  of  action  arose  in  that 
county  where  the  judgment  was  given,  for  the  judgment 
makes  a  new  contract.  This  case  is  cited  and  sanc- 
tioned by  Gilbert  on  Executions,  p.  97,  'Roll's  case,  [*382] 
in  7  Jac.  I.  is  cited  in  Yelv.  218,  and  admitted  to  be 
good  law  ;  and  it  is  a  decision  to  the  like  effect.  There  is 
a  precedent  in  1  Wils.  Rep.  316,  of  a  declaration  in  K.  B.  on 
a  judgment  of  an  inferior  court  at  South wark  in  the  county 
of  Surrey ;  and  the  venue  was  laid  in  Surrey,  and  not  in 
Middlesex,  where  the  court  of  king's  bench  sits.    The  mo* 

(a)  Sea  WilUams  on  Executors,  1278, 1279, 1281-1284« 
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dern  practice  seems,  therefore,  to  be  coDibrmable  to  the  aa- 
cient  decisioD. 


Motion  granted.(a) 


Ziele  and  Becker  against  The  Executors  of 
Campbell. 

Where  there  are  Mveral  penona  jointly  indebted,  or  jointly  reepooflible,  and 
all  of  them  are  not  made  defendants,  it  mast  be  pleaded  in  abatement,  and 
cannot  be  taken  advantage  of  at  the  trial. 

This  cause  came  before  the  court,  on  a  writ  of  error  from 
the  Albany  common  pleas. 

The  executors  of  Campbell  brought  an  action  of  assumpsit 
in  the  court  below,  for  work  and  labor  done  by  the  testator ; 
the  plea  was  the  general  issue.  On  the  trial  the  plaintiff 
proved  that  the  defendant  and  several  other  persons  who  bad 
located  a  certain  tract  of  unappropriated  land,  met  at  a  cer- 
tain place,  and  the  testator,  who  was  a  surveyor,  attended 
also,  by  appointment  of  some  of  the  persons  interested  in  the 
location,  and  was  employed  with  the  knowledge  and  con- 
sent of  them  all  to  survey  the  land  which  he  accordingly 
did. 

The  defendant,  upon  this  testimony,  objected  that  the 
suit   ought   to  have   been    brought  against   all    the  per- 

(a)  In  Goodrich  ?.  Colvin,  et  al  (6  Co  wen,  397,)  the  principal  case  was 
cited,  but  the  conrt  obserred : — **  Admitting  the  English  practice  to  be  as 
stated,  there  is  no  reason  why  we  should  follow  it.  The  main  object  of  a 
▼•nue  is  to  facilitate  the  obtaining  and  introduction  of  testimony  at  the  trial* 
These  trials  in  debt  on  judgment,  when  by  record,  are  in  term  time,  by  the 
record  itself,  without  regard  to  the  place  where  it  may  be  filed.  And  if  there 
be  any  other  plea  or  issue  than  nul  tiel  record,  the  Teuoe  may  be  changed, 
to  subserve  the  convenience  of  witnesses,  as  in  ordinary  cases.  There  is  no- 
thing in  the  nature  of  debt  on  judgment  which  makes  it  local"  (See  also 
Graham's  Practice,  3d  ed.  vol.  1,  p.  597.)  In  Kelly  y.  MuUany,  (2  Hall,  205,) 
the  question  was  argued  by  counsel,  but  not  decided.  (See  also  Bwrracliff*^ 
Executore  v.  Or%9cow*$  Adminietrator,  1  Cox,  193.) 
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sons  'interested  in  the  location,  which  objection  was    [*383] 
overruled  by  the  court. 

Kent,  J.  delivered  the  opinion  of  the  court.  This  objec- 
tion might  have  been  good  in  a  plea  of  abatement,  but  is  in- 
admissible, if  raised  at  the  trial,  upon  the  general  issue. 
The  case  of  Rice  v.  Shute,  (5  Burr.  2617,)  and  Abbot  v. 
Smith,  (2  Black.  Rep.'  947,)  have  solemnly  and  fully  settled 
this  point ;  and  the  principle,  or  ground  of  the  decision  in  those 
cases,  applies  equally  to  this  case,  and  to  every  other  case 
where  two  or  more  defendants  are  responsible  on  a  joint  un- 
dertaking. "  It  is  convenient  and  just  that  the  defendant 
should  take  advantage  of  this  objection  (if  at  all)  at  the 
beginning  of  the  suit,  and  plead  it  in  abatement ;  and  he 
ought  not  to  be  permitted  to  lie  by  and  put  the  plaintiff  to 
the  delay  and  expense  of  a  trial,  and  then  set  up  a  plea  not 
founded  in  the  merits  of  the  cause,  but  on  the  form  of  pro- 
ceeding." 

It  is  a  principle  of  very  ancient  date  in  the  common  law, 
and  has  been  applied  to  specialties,  as  well  as  to  simple  con- 
tracts. (See  the  cases  cited  by  De  Grey,  Ch.  J.  2  Black. 
Rep.  950.)  The  same  point  came  into  view  and  was  sanc- 
tioned by  the  court  of  common  pleas  in  the  case  of  Scott  v. 
Godwin,  (1  Bos.  &  Pull.  66.)  "  A  writ."  says  Lord  Ch.  J. 
Eyre, "  shall  abate,  that  has  not  made  all  the  parties  co-defend- 
ants, because  the  plaintiff  may  have  a  better  writ  in  the  same 
cause;  but  the  action  shall  not  be  barred  because  the  plain- 
tiff has,  in  himself,  an  absolute  right  to  sue  the  defendant. 
The  defendant  can  only  insist,  if  he  pleases,  that  the  plain- 
tiff^ shall  sue  others  with  him,  and  this  advantage  he  may 
waive,  where  the  objection  does  not  appear  on  the  face  of 
the  record,  and  does  waive,  in  that  case,  unless  he  plead  in 
abatement." 

In  short,  the  rule  applies  to  all  joint  contracts,  as  well  as 
to  those  arising  particularly  from  mercantile  partner- 
ships, *that  if  all  who  ought  to  be  plaintiffs  are  not    [""384] 
joined,  it  is  ground  for  a  nonsuit;  if  any  are  omitted 
as  defendants,  it  is  only  in  abatement. 
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We  are  of  opinion,  therefore,  that  the  judgment  must  be 
affirmed. 

Judgment  affirmed.(a) 


Brant  ex  dem.  The  Heirs  op  David  Provoost 
against  Gelston. 

A.  beinjr  teiied  of  lands,  by  indentare,  *'  in  coneideration  of  nataral  love  and 
affection,  and  for  the  better  maintenance  of  the  j^rantees,  conveyed  the 
premiees  by  the  words  *  give,  grant,  alien,  enfeoff  and  eonfirm,'  to  hb  daogh- 
ter»  H.  and  B.  her  hnsband,  to  the  use  of  H.  for  life,  with  power  to  her  to 
■ell  the  same  in  fee,  at  any  time,  if  she  choose,  to  any  person,  by  deed  or 
will,  and  the  money  arising  from  such  sale  to  keep  for  ber  own  use  and 
maintenance  ;  and  in  case  the  said  H.  should  not  sell  the  premises,  then, 
after  her  death,  he,  the  said  A.  conveyed  the  same  to  B.  the  son -in  law,  for 
life,  and  after  his  death,  to  the  heirs  of  the  body  of  H.  and  his,  her,  or  their 
heirs  and  assigns  for  ever,  equally  to  be  divided  between  them,  share  and 
■bare  alike."  B.  and  H.  took  possesion,  and,  afterwards,  for  the  consider- 
ation of  five  shillings,  by  lease  and  release,  conveyed  the  premises  to  C.  in 
fee,  in  trust  that  he  should  reconvey  the  same  premises  to  B.  in  fee  ;  and 
C.  being  so  seised  by  virtue  of  such  U^ase  and  release,  on  the  next  day,  for 
the  consideration  of  ten  shillings,  reconveyed  the  premises  to  B.  who,  after- 
wards made  his  will,  devising  the  premises  to  D.  for  31  years,  and  died. 
H.  died  without  issue,  and  A  afterwards  died,  leaving  four  sons  and  four 
daughters,  his  heirs  at  law.     In  an  action  brought  by  the  hein  at  law  against 

(a)  Stoney  v.  McNeillt  Harper,  173.  Horton  v.  Cook,  3  Watts,  40.  Jor- 
dan  V.  WUkino,  3  Wash.  C.  C.  110.  Moore  v.  RuooeU,  9  Bibb,  443.  2  J.  J. 
Marsh.  38.  Wiloon  v.  Wallace,  8  S.  dL  R.  55.  Geddie  v.  Hawk,  10  id.  33. 
Winelow  v.  Merrill,  2  Fairf.  127.  Brown  v.  Warrant,  3  Har.  d&  J.  572. 
Powers  V.  Spear^  3  N.  Hamp.  35.  Robinwn  v.  Robinson,  1  Fairf.  240. 
Roherteon  y.  Smith,  18  Johns.  R.  459.  WiUiamM  v.  Allen,!  Cowen,  316. 
Camming  v.  Eden,  1  id.  70.      Gay  ▼.  Carey,  9  id.  44.      Coffee  v.  Eaetland, 

Cooke,  159.     v.  Kenon,  1  Hayw.  216.    Barry  v.  Foyleo,  1  FeL  317. 

Muckall  V.  Roberto,  3  Monr.  130.  Barstow  v.  Fossett,  11  Mass.  250.  M'- 
Arthur  v.  Ladd,  5  Ham.  517.  Morgan  v.  Crimm,  1  Monr.  129.  M'Call  ▼. 
Price,  I  M'Cord,  82.  ConUy  v.  Good,  1  Breese,  96.  Bradley  ▼.  C«mji, 
Kirby,  106.  Brown  v.  Belches,  1  Wash.  9.  Barrett  v.  Watson,  id.  372. 
Le  Page  v.  M*Crea,  1  Wend.  164.  Allen  v.  SewaU,  2  id.  327.  M*Gregor 
▼.  BaUk,  17  Vermont,  562.  Neally  v.  Moulton,  12  N.  Hamp.  485.  See  6 
Dana,  341.    3  Monroe,  130. 
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a  tenant  under  D.  it  was  held,  that  H.  took  an  eitate  for  life,  with  a  vest- 
ed remainder  in  tail ;  that  the  words,  "  hein  of  the  body,"  &c.  were  words 
of  Umitaiion,  and  not  of  purehatef  notwithstanding  the  words  added,  **  and 
to  his,  her,  or  Ibeir  hein  and  assigns,"  &c.  which  were  to  be  rejected  as  re- 
pognant  to  the  estate  created  by  the  preceding  words ;  and  that  the  power 
to  H.  was  intended  for  her  benefit,  and  was  well  executed ;  and  the  estate 
vested  in  B.  and  those  claiming  under  him. 

This  wqs  an  action  of  ejectment  for  lands  in  the  city  of 
New  York,    The  jury  found  a  special  verdict. 

The  following  are  the  material  facts  which  it  contained  : 
David  Provoost,  the  elder,  of  New  York,  being  seised  in  fee 
of  the  premises  in  question,  on  the  10th  day  of  April,  1762, 
by  an  indenture  between  him  and  Jacob  Brewerton,  of 
King's  county,  and  Helena  his  wife,  (who  was  the  daughter 
of  the  said  David,)  in  consideration  of  natural  love  and  af- 
fection, and  for  the  better  maintenance  of  the  grantees,  con- 
veyed by  the  words  '^  give,  grant,  alien,  enfeoff  and 
confirm,"  to  them  the  'premises,  to  the  use  of  Hele-  [*385] 
na,  for  her  life,  with  power  to  her  to  sell  the  same  in 
fee  at  any  time  if  she  should  choose  to  any  person  by  deed  or 
will,  and  the  consideration  money  arising  on  such  sale,  to  keep 
for  her  use  and  maintenance,  and  by  the  said  indenture  rati- 
fied such  sale  or  sales  as  good  and  valid.  And  in  case  Hele- 
na should  not  sell  the  premises  as  aforesaid,  then  after  her 
death,  he,  the  said  David  Provoost,  by  the  same  deed,  convey- 
ed the  same  to  the  said  Jacob  Brewerton,  for  his  life,  and  after 
his  death  to  the  heirs  of  the  body  of  Helena,  and  to  his,  her,  or 
their  heirs  and  assigns  forever,  equally  to  be  divided  be- 
tween them,  share  and  share  alike;  yielding  and  paying 
therefor  to  the  said  David  Provoost,  the  yearly  income,  rents 
and  profits  thereof  during  his  life,  if  the  same  should  be  de- 
manded, and  not  otherwise. 

By  virtue  of  this  deed,  Jacob  Brewerton  and  Helena 
took  possession  of  the  premises,  and  being  so  seised,  afterwards 
by  lease  and  release,  bearing  date  respectively  the  llth  and 
12th  days  of  September,  1764,  and  for  the  consideration  of 
five  shillings,  conveyed  the  same  to  Augustus  Van  Cortlandt, 
of  the  city  of  New  York,  in  fee ;  and  in  trust,  that  he  should 
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recoavey  the  same  premises  to  the  said  Jacob  Brevrerton  in 
fee. 

The  said  Augustus  Tan  Corlandt  beng  seised  thereof,  ac- 
cordingly did,  by  lease  and  release,  bearing  date  respectively 
the  13th  and  14th  days  of  September,  1764,  and  for  the  con- 
sideration of  ten  shillings,  reconvey  the  premises  to  the  said 
Jacob  Brewerton,  in  fee,  who  entered,  was  sebed,  d&c.  and 
being  so  seised  of  the  premises,  did,  on  the  20th  day  of 
March,  1789,  make  his  last  will,  and  thereby  devised  the 
premises  to  Robert  Carter,  jun.  and  Carey  Ludlow,  for  the 
term  of  thirty-one  years,  and  afterwards,  ou  the  19th  Octo- 
ber, 1790,  died.  Helena  died  the  11th  January,  1769,  with- 
out issue,  and  David  Provoost  the  elder  died  on]  the  29th 
October,  17b3,  without  ever  having  demanded  rent 
[*386]  for  *the  premises,  and  leaving  William  Provoost, 
James  Provoost,  John  Provoost,  David  Provoost, 
Helena  Bermore,  Catherine  Provoost,  Johanna,  the  wife  of 
John  Brown,  and  Johanna,  the  wife  of  Samuel  Kelly,  his 
heirs  at  law. 

Robert  Carter,  jun.  and  Carey  Ludlow,  after  the  death  of 
Jacob  Brewerton,  to  wit,  on  the  1st  day  of  November,  1790, 
demised  the  premises  to  the  defendant,  to  hold  from  year  to 
year. 

Tnmp  and  HamiUcn,  for  the  plaintiff. 

Rigl^s  and  Hdristmy  contra. 

Kent,  J.  The  following  questions  have  been  raised  by 
the  counsel : 

1.  Whether  there  was  a  power  given  to  Helena,  and  pro- 
perly executed  by  her,  to  vest  the  fee  of  the  premises  in  her 
husband,  Jacob  Brewerton  ? 

if  this  question  should  be  answered  in  the  negative,  then, 
2.  Whether  an  estate  tail  was  not  vested  in  her  by  the  deed 
of  1762,  so  as  to  render  her  conveyance  valid,  under  the  act 
of23d  February,  1786? 

It  will  be  unnecessary  for  me  to  give  any  opinion  on  the 
first  question,  relative  to  the  power,  because  I  am  of  opinion 
that  the  second  question  must  be  answered  in  favor  of  the 
defendant.     I  am  satisfied,  upon  a  full  ooosideration  of  the 
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case,  that  Helena  took  an  estate  for  life,  with  a  vested  re- 
mainder in  tail. 

The  deed  gives  the  estate  *^  to  Helena  for  life,  with  power 
to  sell,  &c.  then  to  Jacob  Brewerton  for  life ;  then  to  the 
heirs  of  the  body  of  Helena,  and  to  his,  her  or  their  heirs  and 
assigns  for  ever,  equally  to  be  divided  between  them,  share 
and  share  alike."  In  consequence  of  this  intervention  of  an 
estate  of  freehold,  between  the  freehold  to  her  and  the  sub- 
sequent limitation  to  her  heirs,  the  subsequent  limita- 
tion is  not  immediately  "executed  in  her;  but  be-  [387] 
comes  a  vested  remainder,  to  be  executed  in  posses- 
sion, on  the  determination  of  the  mesne  estate.  (Fearne,  26, 
27,  32,  33.     Walk,  on  Desc.  167.    Harg.  Law  Tracts,  575.) 

In  giving  this  construction  to  the  deed,  I  am  governed  by 
what  is  commonly  called  the  rule  in  Shelly's  case,  (1  Co. 
104.  Co.  Lie.  22,  i,  319,  6,  379,  ft,  377,  a,)  which  is,  that 
where  the  ancestor  takes  an  estate  of  freehold,  with  a  re- 
mainder, either  mediate  or  immediate,  to  his  heirs,  or  the 
heirs  of  his  body,  the  word  heirs  is  a  word  of  limitation  of 
the  estate,  and  not  of  purchase. 

The  only  difficulty,  as  to  this  conclusion,  arises  from  the 
additional  words  subsequent  to  the  words,  heirs  of  the  body 
of  Helena,  viz.  *' and  to  his,  her,  or  their  heirs  and  assigns 
forever,  equally  to  be  divided  between  them,  share  and  share 
alike." 

It  must  be  admitted,  that  there  is  greater  latitude  of  con- 
struction applied  to  wills  than  to  deeds  ;  and  the  rule  gene- 
rally has  been  allowed  to  be  of  more  imperative  control  in 
the  one  instrument  than  in  the  other ;  (Fearne,  256  ;  Harg. 
502 ;)  but  the  cases  of  W€Jter  v.  iSnow,  (Palm.  339,)  and 
Lisle  V.  Gray,  (T.  Raym.  315,)  arose,  not  upon  a  devise,  but 
the  one  upon  a  fine,  and  the  other  upon  a  covenant  to  stand 
seised  to  uses.  Those  two  cases  accordingly  show,  that  even 
in  deeds,  the  word  heirs  has  not  always  been  held,  at  law,  a 
word  of  limitation,  but  as  capable  of  being  controlled  by  su- 
peradding explanatory  words ;  or  words  of  limitation,  denot- 
ing a  dtfierent  species  of  heirs. 
I  Considering,  however,  the  age  and  sanction  of  the  rule, 
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and  that  it  is  a  case  of  a  legal  estate,  founded  on  a  deed,  the 
declaration  of  the  intent  to  change  the  word  heirs,  into  a 
word  of  purchase,  ought,  at  least,  to  be  unequivocal,  before 
the  rule  can  cease  to  apply.    (Hob.  33,  34.)  , 

I  am  satisfied  of  such  an  intention  in  the  present  case. 
The  superadded  words  do  not  necessarily  import  an  intent 
to  divert  the  legal  course  of  descent ;  nor  that  other 
[*388]  *or  different  persons  were  intended,  and  not  that  suc- 
cession of  persons  denominated  heirs  at  law. 
The  language,  in  cases  on  wills,  where  that  intent  has 
been  deemed  sufficiently  explicit,  was  generally  much  more 
imperative  than  this.  In  Burchett  v.  Durdant^  (2  Yent.  311 ; 
Cartb.  154 ;)  the  testator  devised  to  A.  for  life,  remainder  to 
the  heirs  male  of  his  body  now  living.  This  was  conclu- 
sive to  show  that  the  testator  could  not  intend  the  whole  line 
of  heirs,  but  only  used  the  term  as  a  designatio  personm. 
So  in  the  case  put  by  Anderson  in  Shelly's  case,  (Co.  95,  6,) 
where  one  enfeoffed  A.  for  life,  remainder  to  his  heirs,  and 
their  heirs  female,  it  was  evident  the  feoffor  intended  a  dif- 
ferent class  of  persons  from  the  whole  inheritable  blood  of  A. 
and  without  making  the  word  heirs  a  word  of  purchase,  the 
limitation  to  the  heirs  female  could  not  be  admitted.  Again, 
in  the  case  of  Doe  ex  dem.  Long  v.  Laming^  (2  Burr.  1100,) 
which  was  a  devise  of  lands  held  in  gavelkind  to  A.  and  to 
the  heirs  of  hi^r  body,  as  well  females  as  males,  the  testator 
expressly  rescinded  the  inheritable  succession,  and  designat- 
ed a  different  species  of  heirs,  because  females  could  not  be 
admitted  in  a  course  of  descent,  in  gavelkind. 

There  is  no  such  necessity,  in  this  case,  of  deviating  from 
the  rule,  because  there  is  no  such  unequivocal  provision, 
which  requires  it  to  be  set  aside.  It  may  be  said  that  the 
words,  "and  his,  her,  or  their  heirs  and  assigns, equally  to 
be  divided,**  dec.  are  sufficient  in  a  deed,  as  well  as  in  a  will, 
to  create  a  tenancy  in  common ;  and  that  as  the  law  stood  at 
the  time  of  the  execution  of  the  deed,  the  heirs  of  the  body 
of  Helena  could  not  take  as  tenants  id  common,  unless  those 
words  be  considered  as  meaning  children,  and  that  those 
children  should  take  as  purchasers,  and  that  this  must  ac- 
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cordingly  be  the  intent  of  the  deed ;  and  also  that  these 
children  should  transmit  an  estate  in*  fee  to  their  descen- 
dants. 

*There  is  certainly  much  plausibility  and  force  in    [*389] 
this  construction.     But  in  answer  to  it,  we  may  ob- 
serve, that  the  words,  equally  to  be  divided,  &c.  if  in  a  deed 
were  formerly  held  to  be  a  joint  tenancy ;  (1  Eq.  Cas.  Abr. 
291 ;  2  Black.  Comm.  193 ;)  and  although  they  have  since 
been  held  to  operate  otherwise,  (Sayer,  67 ;  1  Wils.  34,)  the 
employment  of  them  by  the  grantor  is  by  no  means  certain 
evidence  of  his  intent  to  control  the  legal  operation  of  the 
preceding  words,  and  prevent  the  inheritable  blood  of  Hele- 
na from  taking  in  the  character  of  heirs.(a)    On  the  contra- 
ry, the  better  inference  is,  that  the  grantor  intended,  after 
the  limitations  for  life,  that  the  estate  should  go  to  every  per- 
son who  could  claim  as  heir  to  Helena.    The  words  of  limi- 
tation superadded  are  not  descriptive  of  a  different  species  of 
heirs  from  the  first  words,  so  as  to  break  in  upon,  and  divert 
the  line  of  descent  from  the  ancestor.    It  is  rather  an  attempt 
in  the  grantor  to  prescribe  a  different  qualification  to  the 
heirs  of  Helena,  in  their  character  as  heirs,  than  what  the 
law  had  prescribed.    And  it  being  once  ascertained  that  the 
grantor  did  not  use  the  word  heirs  for  any  particular  person, 
in  that  instance  inaptly  denominated  heir,  but  intended  by 
it,  as  a  nometi  collectivumj  the  line  of  inheritable  succession ; 
and  that  Helena,  and  not  any  individual  who  should  happen 
to  be  the  heir,  at  the  time  of  her  death,  was  to  be  the  ances- 
tor from  whom  that  line  was  to  be  deduced,  then  I  agree  that 
the  rule  in  Shelly's  case  applies  with  irresistable  control. 
The  heirs  of  her  body  must  take  in  the  quality,  as  well  as 
the  character  of  heirs ;  and  all  the  efforts  of  the  grantor  to 
change  their  qualifications,  while  he  admits  their  character, 
by  saying  they  shall  take  by  purchase,  or  as  tenants  in  com« 
mon,  are  fruitless  and  of  no  avail. 

*There  are  cases  in  point  in  favor  of  this  conclu-    [*390] 
sion.    That  of  King  v.  BurcheU^  (Amb.  379,)  was 

^a)Seel  Wash.IUp.9,  10.    Bro.  C  C.  319,  390. 331.    Fearne,  358. 
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and  as  far  as  my  researches  have  extended,  are  onifornEi,  ex- 
cept in  cases  of  trusts,  and  perhaps  dispositions  of  gavelkind 
lands.  The  cases  of  Archer,  (1  Co.  64,  ft,)  Lisle  v.  Gray, 
(2  Lev.  223,)  which  were  adduced  as  exceptions,  are  not  so. 
In  the  case  of  Archer,  the  terms  are,  next  heir  male,  in  the 
singular;  and  much  stress  appears,  from  authorities  in  which 
this  case  is  cited,  (2  Str.  731,)  to  have  been  laid  on  the  word 
next.  This  was  not,  however,  the  turning  point  of  the 
cause ;  it  was,  that  the  feoffment  of  the  tenant  for  life,  barred 
the  remainder. 

In  the  case  of  Lisle  v.  Orat/^  Lisle  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  to  the  use  of 
Edward,  his  son,  for  life,  remainder  to  the  first,  second,  third, 
fourth,  ice,  sons  of  the  said  Edward,  in  succession,  and  the 
heirs  male  of  their  bodies :  then  follow  these  words,  and  so 
severally  and  respectively,  to  every  of  the  heirs  male  of  the 
body  of  the  said  Edward,  and  the  heirs  male  of  the  body 
of  such  heirs  male,  &c.  The  judgment  of  the  king's  bench 
was,  that  the  heirs  male  of  the  body,  superadded  to  the  limi- 
tations to  the  several  sons  of  Edward  in  succession,  should 
not  control  them  so  as  to  defeat  the  evident  intention  of  the 
covenantor ;  but  should  be  governed  by  them,  and  should  be 
intended  sons,  as  in  the  principal  clause,  and  thus  were 
•words  of  purchase,  and  not  of  limitation.  The  judgment, 
we  are  told,  was  afterwards  affirmed  in  the  exchequer.  (2 
Atk.  90,  note.    2  Burr.  1100.) 

In  Long  and  Laming,  (2  Burr.  1100,)  many  cases  are 

cited  by  Lord  Mansfield  to  show  that  the  rule  has 

[*393]    been  •and  may  be  departed  from  by  courts  of  law, 

•  in  cases  of  devise,  where  an  adherence  to  it  would 
manifestly  defeat  the  intent  of  the  testator.  Should  this  be 
admitted,  it  will  not  be  sufficient  for  our  purpose.  How  the 
fact  is,  is  not  necessary  here  to  be  examined ;  it  is  not  war- 
ranted, however,  by  the  authorities  he  refers  to.  On  exami- 
nation they  will  be  found  (without  exception)  cases  of  limi- 
tation to  the  heir  in  the  singular,  to  sons  in  succession,  to 
children,  or  in  trust.  The  positions  also  there  advanced, 
that  the  reason  of  a  nile  having  ceased,  the  rule  itself  may 
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be  departed  from,  and  that  trust  estates  are  subject  to  the 
same  positive  rules  and  general  maxims  in  equity,  as  legal 
estates  at  law,  though,  in  general  correct,  are  not  always  so, 
and  I  think,  cannot,  without  great  hazard,  be  applied  to  the 
subject  before  us. 

It  is  true,  as  his  lordship  asserts,  that  this  rule  or  maxim 
was  the  offspring  of  the  ancient  feudal  tenures,  and  that  they 
have  ceased.  But  have  not  the  rights  of  primogeniture,  and 
numberless  rules  governing  the  transmission  of  real  property, 
sprung  from  the  same  source ;  and  can  courts  of  justice  dis- 
regard these  because  the  reason  of  them  has  ceased  ?  It 
certainly  would  be  a  dangerous  experiment. 

The  second  position  also  is  here  inapplicable.  Trusts 
were  ever  independent  of  tenures,  and,  therefore,  not  govern- 
ed by  the  rules  springing  from  them.  They  were,  in  their 
origin,  mere  creatures  of  mutual  confidence,  arising  out  of 
the  intent  of  the  party  creating  them,  and  to  be  governed 
and  construed  by  that  alone.  Equity,  however,  to  preserve 
as  far  as  possible  uniformity  of  decision  with  the  courts  of 
law,  hns  ever  respected  this  rule,  except  in  cases  of  mere 
equitable  trusts,  when  an  adherence  to  it  would  defeat  the 
manifest  intent  of  the  party  creating  them. 

The  case  of  Bagshaw  v.  Spencer,  (1  Vesey,  142 ;  2  Atk. 
517,)  on  which  his  lordship  so  much  relies,  is  of  this  de- 
scription: Lord  Hard wicke  reversed  the  decree  at 
*the  rolls  in  the  point  involved  in  our  case,  on  the  ["^94] 
ground  that  it  was  a  trnst  in  equity  and  not  a  mere 
legal  estate,  the  fee  being  in  the  first  instance  vested  in  trus- 
tees, with  a  power  of  sale,  for  the  payment  of  debts  ;  and  that 
the  intent  of  the  donor  to  give  an  estate  for  life  only  to  Ben- 
jamin was  manifest,  from  its  being  without  impeachment  of 
waste,  and  the  limitation  to  trustees  to  support  contingent 
remainders,  with  remainder  to  his  first  and  other  sons  in 
strict  settlement.  The  distinction  between  a  trust  and  legal 
estate,  is,  in  this  case,  well  established  ;  and  also  the  princi- 
ple that  a  court  of  equity  may  be  more  liberal  in  the  con- 
struction of  words,  to  make  them  agree  with  the  intent  of 
the  party,  than  a  court  of  law. 
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The  decision  ia  Coubon  v.  CouUon,  (2  Str.  1 125 ;  2  Atk. 
246,)  is  founded  on  this  distinction.  It  was  a  mere  legal  es- 
tate ;  and  though  the  devise  was  for  life,  remainder  to  trus- 
tees to  support  contingent  remainders,  remainder  to  the  heirs 
of  the  body  of  Coulson,  it  was  on  this  distinction  held  to  fall 
within  the  rule.  And  although  Lord  Mansfield  (Doug.  323) 
questions  that  decision,  (which  was  on  a  certificate  of  all  the 
judges,)  and  asserts  that  Lord  Hardwicke  wished  the  princi- 
ple of  it  to  be  reviewed,  we  find  him  afterwards  in  Hodgson 
T.  Ambrose  declaring  it  his  opinion  it  was  too  late  to  litigate 
it ;  and  Justice  Duller,  going  still  further,  and  avowing 
himself  satisfied  with  it ;  though  he  admits  he  once  had 
doubted  it.  Notwithstanding  the  various  arguments  in 
Long  V.  Laming^  calculated  to  subvert  the  rule,  we  find  in 
the  conclusion  of  it,  the  decision  resting  principally  on  the 
ground  of  the  lands  being  gavelkind  ;  and  Lord  Mansfield 
deserting  the  real  turning  point  of  the  case,  and  resorting  to 
principles  wholly  unsubstantial.  The  word  keir^  says  he, 
is  always  a  word  of  purchase ;  and  heirs  in  gavelkind  is  tan- 
tamount to  heir^  in  ordinary  cases.  That  heir  has  been  of- 
ten, under  certain  circumstances,  construed  a  nomen  collet 
tivum  is  apparent  from  the  authorities  cited  by  Har- 
[*395]  grave,  in  his  note  on  Co.  Lit.  *86,  from  1  Vent.  230, 
and  Bulst.  219.  Were  it  always  a  word  of  purchase, 
and  heirs  in  gavelkind  only  equivalent  to  it,  it  would  be  dif- 
ficult to  invent  terms  of  inheritance  that  would  create  a  fee- 
simple  by  deed  of  such  lands.  The  usual  circumstance 
which  takes  the  case  out  of  the  rule  is,  that  the  limitation 
was  to  daughters  as  well  as  to  sons. 

In  Perrin  v.  Blake^  this  subject  underwent  a  more 
thorough  examination  than  it  had  ever  before  experienced, 
which  resulted  in  a  final  difference  of  opinion  among  the 
justices  of  the  king's  bench.  It  was  distinguishable  from 
Coulson  V.  Coulson^  by  the  strong  circumstance  of  the  tes- 
tator's declaring  it  his  intent,  that  none  of  his  children  should 
sell  this  estate  for  longer  than  their  lives.  A  majority  of 
the  judges  held  this  sufficient  to  place  it  out  of  the  rulci  and 
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decided  accordingly.    This  decision  was  afterwards  reversed 
in  the  exchequer,  seven  judges  to  five. 

The  numerous  authorities  on  this  subject  are  very  ably 
analysed  by  Mr.  Fearne,  except,  perhaps,  the  case  of  Kinff 
y.  Burchellf  (Amb.  379,)  which  is  in  the  precise  words  of 
our  case.  The  superadded  words,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  are  inserted  in  the  case 
as  reported  by  Ambler  ;  but  are  not  noticed  by  Fearne,  pro- 
bably from  an  opinion  that  they  were  not  sufficient  to  dis« 
tinguish  it  from  Goodright  v.  Ptdlyn  and  Wright  v.  Pear- 
aonj  where  the  terms  of  inheritance  are  general. 

My  opinion  is,  that  Helena  took  an  estate  for  life,  with  a 
vested  remainder  in  tail,  to  take  eflfect  in  possession  on  the 
demise  of  her  husband,  and  that  the  superadded  words, 
"  and  to  hiSy  her  or  their  heirs  and  assigns  forever,  equally 
to  be  divided  between  them,  share  and  share  alike^^  must 
be  rejected  as  repugnant  to  the  estate  created  by  the  prece- 
dent words  of  the  grant.  That  it  being  stated  in  the  case, 
that  Cortlandt  entered  and  was  seised,  under  the  convey- 
ance from  Brewerton  and  his  wife ;  that  Brewerton 
*in  1764  entered  under  the  conveyance  from  Cort-  [*396] 
landt,  and  died  seised  in  1790 ;  the  act  of  1786  found 
him  in  the  uninterrupted  possession  of  the  premises  under 
the  conveyance  from  Helena,  and  confirmed  his  estate  in  fee- 
simple.  The  tenant,  holding  under  his  title,  must  therefore 
have  judgment. 

The  remaining  points  I  will  also  examine,  although  the 
first  completely  disposes  of  the  questions. 

Mildmay's  case,  (1  Co.  175,)  and  the  several  authorities 
founded  thereon,  determine  it  still  to  be  a  rule  of  law,  though 
the  reason  of  it  probably  ceased  with  the  statute  of  uses,  that 
a  consideration  is  necessary  to  raise  a  use  in  all  conveyances 
that  do  not  operate  by  transmutation  of  possession,  and  that 
such  use  is  well  limited  to  those  only  who  are  within  such 
consideration ;  that  an  appointee,  under  a  power,  is  generally 
held  to  be  within  the  rule,  because  the  uses  limited  by  the 
power  must  be  such  as  would  have  been  good  if  limited  by 
the  original  deed.    On  the  authority  of  this  rule,  the  objec- 
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tioQ  to  tlie  power  contained  in  the  deed  of  1762  is  raised  ; 
because  of  its  generally  authorizing  appointment,  which 
may  not  fall  within  the  consideration,  which  it  is  insisted  is 
that  of  natural  love  hnd  affection  alone ;  and  so  the  deed, 
operating  only  as  a  covenant  to  stand  seised.  In  answer, 
it  is  said,  that  the  deed  will  well  enure  as  a  bargain  and  sale, 
and  that  the  reservation  of  rents  and  profits  is  tantamount  to 
a  monied  consideration,  and  the  case  of  Barker  v.  Keatei 
where  a  pepper  corn  only  was  reserved  is  relied  on.  (I  Mod. 
262.  2  Mod.  269.)  If  this  was  a  conclusive  authority,  all 
questions  between  the  parties  on  this  point  of  the  case  would 
be  at  an  end.  But  in  that  case  the  consideration  was  gene- 
ral, and,  therefore,  there  could  be  no  objection  to  considering 
the  reserved  rent  the  only  consideration  intended  by  the  par- 
ties. It  was  also  to  raise  a  use  for  the  sole  purpose  of  sup- 
porting a  common  recovery,  which  the  court  thought  them- 
selves bound  to  favor.  But  in  our  case,  the  consid- 
[*397]  eration  is  express,  *and  falls  within  the  maxim  of 
espressum  facU  ceasare  tacitum^  precluding  all 
averment  of  a  consideration  inconsistent  with  it.  I  shall 
consider  this  power,  then,  as  created  by  a  covenant  to  stand 
seised  to  uses,  and  shall  examine  whether  it  is  such  a  one  as 
the  rule  will  embrace. 

Every  declaration  of  a  use,  is,  in  some  sort,  an  appoint- 
ment ;  (Co.  Lit.  276,  a,  b,  notes ;)  but  those  only  are  techni- 
cally so  considered,  where  the  power  is  first  reserved  or 
given,  with  a  subsequent  limitation  of  uses,  to  take  eflect  un- 
til or  in  default  of  the  appointment ;  or  where  the  uses  are 
first  limited,  with  the  power  of  limiting  others,  which  ope- 
rates when  executed  as  a  revocation  of  the  former.  All  the 
authorities  I  have  been  able  to  meet  with,  of  powers  deter- 
mined to  fall  within  the  rules,  have  been  of  one  or  other  of 
these  descriptions.  The  one  we  are  examining  is  of  neither. 
There  is  no  limitation  expressly  to  take  effect  until  or  in  de- 
fault of  an  execution  of  the  power ;  no  power  of  limiting  new 
uses,  which  shall  of  necessity  operate  as  a  revocation  of  the 
former.  For,  had  the  power  been  executed  by  devise,  in- 
stead of  deed,  the  first  uses  would  not  have  been  revoked, 
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though  they  would  have  been  expended  previous  to  the  cre- 
ation of  the  new  uses.  As  no  authorities  are  to  be  found  ex- 
tending the  rule  beyond  a  power  of  appointment,  strictly  and 
technically  such,  it  warrants  a  presumption  at  least,  that  all 
others  are  exempt  from  its  operation.  This  presumption  is 
strengthened  by  a  recurrence  to  the  maxim  '*  all  the  powers 
being  derived  from  equity,  are,  even  in  a  cotirt  of  lawy  to 
be  construed  equitably^^  (3  Burr.  1446,)  so  as  to  effectuate,  if 
possible,  the  intent  of  the  donor.  I  am,  therefore,  strongly 
inclined  to  think,  this  ought  rather  to  be  considered  an  autho- 
rity to  sell  than  a  power  to  appoint.  It  may  be  objected,  that  it 
ought  then  to  have  been  executed  in  the  name  of  the  donor. 
To  this  there  are  two  answers :  First,  that  an  au- 
thority, coupled  with  an  interest  *may  be  executed  [*398] 
in  the  name  of  the  donee :  Second,  that  the  execu- 
tion was  pursuant,  in  this  instance,  to  the  letter  of  the 
authority  which  required  it  to  be  done  under  bis  hand  and 
seal. 

Another  important  consideration  is,  whether  this  rule  ex- 
tends to  a  power  created  for  the  sole  benefit  of  the  donee  ? 
On  this  point,  I  have  met  with  no  direct  adjudication.  The 
authorities  I  have  examined  relate,  without  exception,  to 
cases  of  a  diflfereot  description.  There  is  one,  however,  fi:om 
which  it  may  be  inferred  that  such  a  power  is  not  within 
the  rule.  The  case  I  allude  to  is  that  of  Ooodtitle  v.  Petto^ 
(Str.  934.)  There  A.  in  consideration  of  love  and  affection, 
and  to  make  provision  for  his  wife  in  case  she  survived  him, 
covenanted  to  stand  seised  to  the  use  of  himself  and  her,  for 
their  joint  lives,  and  the  life  of  the  survivor,  remainder  to  the 
use  of  such  person  as  she  should  think  fit  to  dispose  to.  The 
court  held,  that  because  the  appointment  was  not  to  be  for 
the  benefit  of  the  wife,  but  that  she  had  a  naked  power  for 
the  benefit  of  strangers  only,  the  appointee  could  not  take ; 
clearly  intimating  it  had  been  otherwise,  bad  the  power  been 
to  be  created  for  her  benefit. 

Another  inquiry,  equally  important,  is,  whether  the  con- 
veyance of  a  freehold  estate,  coupled  with  a  poorer  to  dis^ 
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pose  of  the  fee,  does  not  vest  a  qualified  fee-simple  in  the 
donee  of  the  power. 

In  Jcnnot  v.  Hardie,  (1  Lev.  283,)  lands  were  devised  to 
E.  for  life,  remainder  to  A.  in  tail,  and  on  his  dying  without 
issue  in  the  life  of  E.  then  to  £.  to  dispose  of  at  her  plea* 
sure.    This  was  held  to  vest  the  fee-simple  in  E. 

In  Whishon  v.  Claytotty  (1  Lev.  156,)  the  devise  was  to 
W.  after  the  death  of  the  testator's  wife,  and  if  he  failed,  then 
to  the  discretion  of  his  father.     This  was  held  a  fee-simple 
in  the  father. 
In  Pearson  v.   Otway^  (2  Wils.  6,)  the  devise  was  to 
Agnes  for  life,  and  in  case  she  should  have  no  issue, 
[*399J    *with  power  to  dispose  at  her  will  and  pleasure. 
This  was  held  to  vest  a  fee-simple  in  Agnes. 
In  Bagskaw  v.  Spencer^  (1  Vesey,  142 ;  2  Atk.  677,)  the 
devise  to  sell  was  held  to  carry  the  fee. 

These,  it  may  be  said,  are  cases  of  devise,  and  that  words 
in  a  will  may  create  a  fee,  which  cannot  in  a  deed.     This 
would,  in  a  great  measure,  lessen  their  authority,  were  it  not 
that  the  same  latitude  of  construction  is  indulged  on  powers 
as  on  wills ;  for  in  each  the  intent  of  the  party  is  to  govern. 
The  intent  of  parties  who  gave  the  powers  ought  to  govern 
every  construction,  said  Lord  Mansfield,  in  Taplw  v.  Horde. 
Another  important  view  remaining  to  be  taken  of  this 
point  of  the  case  is,  to  discover  whether  this  power  is  not 
exempt  from  the  operation  of  the  rule,  by  means  of  the  free- 
hold interest  vested  in  the  donee  of  the  power ;  and  whether 
it  embraces  any  other  than  naked  or  collateral  powers.    In  the 
case  at  bar,  the  power,  if  such  it  may-be  called,  as  far  forth 
as  it  might  be  executed  by  deed,  was  a  power  appendant ; 
because  of  the  interest  which  the  donee  had  in  the  estate,  as 
well  as  in  the  exercise  of  the  power ;  and  in  such  case  it  is 
held,  that  the  person  to  whom  the  estate  is  limited  by  the  ex- 
ecution of  the  power,  is,  in  lav,  considered  as  coming  in 
under  him  who  executes  the  power,  and  not  under  him  who 
creates  it.    (Powell  on  Powers,  12.    Harg.  Law  Tracts,  416. 
1  Co.  174,  Digg*8  case.) 
I  am,  therefore,  of  opinion,  this  power  was  well  created. 
The  remaining  question  as  to  the  execution  of  the  power, 
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I  think,  admits  of  little  doubt.  It  was  created  expressly  for 
the  benefit  of  the  donee,  her  heirs  and  assigns,  and  there  is 
no  restriction  on  the  exercise  of  her  discretion,  in  the  adop- 
tion of  such  mode  of  execution  as  she  should  think  best  cal- 
culated to  produce  this  effect.  She  was  the  best  judge  of  the 
confidence  her  husband  merited ;  and  that  her  fa- 
ther was  satisfied  with  the  •disposition  she  made,  [MOO] 
and  was  probably  privy  and  assenting  to  it,  may  fair- 
ly be  inferred  from  his  never  having  deinanded  rent  during 
the  fourteen  years  that  be  survived  his  daughter. 

I  am,  therefore,  of  opinion,  that  the  defendant  is  entitled  to 
judgment. 

Radcliff,  J.  not  having  heard  the  argument,  gave  no 
opinion.(&) 

Judgment  for  the  defendant,  (c) 

(b)  Lanbinq,  Ch,  J.  had  left  the  bench,  having  been  appointed  Chancellor 
^OjjLthe  2^il^ctober,  daring  the  term  ;  and  Lbwm,  J.  was  on  the  same  day 

"^ppSfrtea  Chief  Jastice. 

(c)  Mr.  Ililliard,  in  his  Abridgment,  observeB,  that "  The  rule  in  Shelly'scaae 
is  undoabtedly  in  force  in  this  coantry,  as  a  settled  principle  of  the  English 
law,  except  where  it  has  been  changed  by  express  statutes.  In  Connecticnt» 
Michigan,  New  York  and  Ohio,  the  rule  is  abolished  by  statute.  In  New 
Jersey  it  is  provided,  that  where  there  is  a  devise  to  one  for  life,  remainder  to 
his  heirs,  issue  or  the  heirs  of  his  body,  the  life  estate  is  good,  bat  after  his 
death,  the  estate  passes  to  his  children  or  heirs.  In  Maine  and  Missouri,  a 
devise,  and  in  Maine,  a  deed,  to  one  for  life,  then  to  his  children  or  heirs  or 
right  heirs  in  fee,  passes  a  life  estate  to  the  former,  and  a  remainder  in  fee  to 
the  latter.  In  Rhode  Island,  the  same  construction  is  given  to  a  device  for 
life,  remainder  to  the  children  or  issue  in  fee  simple.  In  New  Hampshire  an 
express  particular  estate  created  by  devise,  is  not  enlarged  by  a  subsequent 
devise  to  heirs  or  issue.  In  Massachusetts,  a  conveyance  or  devise  to  one  for 
life,  and  after  bis  death  to  his  heirs  in  fee,  or  by  words  to  that  effect,  gives 
him  a  life  estate,  and  a  remainder  in  fee  to  his  heirs."  (HiUiard's  Am.  Law 
of  Real  Property,  2d  ed.  vol.  1,  p.  647.) 

In  England,  this  rule  has  been  recently  abrogated  by  act  of  parliament  Sta- 
tute 3  &  4  Wm.  IV.  provides  that  a  devise  to  the  heir  shall  pass  the  estate  to  him 
as  devisee,  not  by  descent ;  and  that  a  limitation  by  deed  to  the  grantor  or  his 
heirs  shall  create  a  new  estate  by  purchase  ;  and  where  one  takes  by  pnr- 
ohase  or  will,  under  a  limitation  to  the  heir  or  heirs  of  the  body  of  the  ances- 
tor, the  descent  is  to  be  traced,  as  if  such  ancestor  had  been  the  purchaser. 
(4  Kent,  238,  n.    Id.  a.  (6.)) 

Consalt,  upon  the  rule  in  Shelly 's  case,  HilUard's  Am.  Law  of  Keal  Pro- 


400        CASES  IN  THE  SUPREME  COURT. 


The  People  v.  Bnrtcb. 


The  People  ex  relat.  Quackknboss  against  Buatch. 

An  iDdictnient  for  a  forcible  entry  and  detainer  before  two  jneticee,  haWnsr 
been  removed  by  certiorari  to  this  court,  the  defendants  were  eenred  with 
a  notice  of  a  rule  to  a99ign  errort  in  twenty  days,  and  no  aaeignment 
beinsr  niade»  a  judgment  by  default  was  entered  ;  and  the  defendant*  after- 
wards filed  their  plea.  It  was  held,  that  the  rule  to  assign  errors  was  a 
nullity,  and  the  judgment  and  all  subsequent  proceedings  were  set  aside 
for  irregularity. 

The  landUrd  may  be  let  In  to  defend^  in  an  action  (or  a  forcible  entry  and 
detainer!  *<  well  as  in  ejectment 

An  indictment  for  a  forcible  entry  and  detainer  was  found 
against  the  defendant  before  two  justices  of  the  peace  in 
Washington  county.  The  defendant  traversed  the  indict- 
ment by  pleading  not  guilty,(a)  and  possession  for  three 
years.  Before  the  trial,  the  proceedings  were  removed  into 
this  court,  by  certioraru  "^Nik      ^^^ 

In  June  last,  a  notice  was  served  on  the  defendants  iJnM- 
sign  errors  in  twenty  days,  or  judgment,  ^to  errors  having 
been  assigned,  a  judgment  by  default  was  entered  against 
the  defendant  in  July  term  last.  Afterwards  the  defendant 
filed  a  plea  of  not  guilty,  and  possession  for  three  years. 
The  defendant  did  not  assign  errors,  because  the  notice  was 
not  to  pleadj  as  well  as  to  assign  errors.  The  defen- 
[*401]    dant  states,  thai  John  Fort  was  landlord  *of  the  ten- 

perty,  vol.  1,  637-647.  4  Kent's  Comm.  ed.  1844,  p.  214,  et  seq.  Coke  on 
Utt  Thomas'  ed.  vol.  2,  143-150,  and  note  p.  Mr.  Butler's  note  10,  p.  534. 
Mr.  Preston's  succinct  view  of  the  rule  in  Shelly's  case,  pafsim.  Fearne's 
Cont.  Rem.  Eng.  ed.  1844,  vol.  1,  S&'-^Ol,  and  n.  I. ;  and  see  id.  694-703,  in* 
dex  and  references  ;  see  id  vol.  2,  206-248.  2  Jarman  on  Wills,  Am.  ed. 
1845,  p.  241-^61.  Crabb's  Real  Property,  987,  1405,  1617,  2350.  Shep- 
herd's Tonchstone,  Mr.  Preston's  ed.  414,  n.  85.  2  siugden  on  Powrers,  Am. 
ed.  1846,  p.  24,  et  tq.    Cruise's  Dig.  ed.  1806,  p.  324,  e<  •eq, 

(a)  The  traverse  to  an  indictment  for  a  forcible  entry  and  detainer  need  not 
be  in  writinur  before  a  justice  of  the  peace.  There  Is  nothing  in  the  statute 
requiring  it  to  be  in  writing ;  and  though  Hawkins  says,  (b.  1,  c.  64,  s.  58,) 
that  it  must  be  done  in  writing,  and  not  by  a  bare  denial  of  the  force  by  parol, 
yet  none  of  his  authorities  support  the  position,  and  it  is  against  all  the  rules 
of  pleading  in  criminal  eases.    {Tkt  PttffU  r.  Anthony,  4  Johns.  R.  198.) 
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ant  in  possession  of  the  premises ;  and  that  the  defendant 
had  a  good  defence  on  the  raeris. 

Woodworth,  for  the  plaintiff,  now  moved  to  set  aside  the 
default,  and  all  subsequent  proceedings,  including  the  writ 
of  restitution. 

Van  VechieUj  contra,  read  affidavits,  stating  that  by  ar- 
ticles of  agreement  between  the  defendant  and  Peter  Port, 
dated  the  26th  August,  1801,  they  acknowledged  the  prose- 
cutor as  owner  of  the  land,  and  thereby  surrendered  the  pos- 
session to  Q^uackenboss,  as  the  agent  of  the  prosecutor,  and 
acknowledged  themselves  tenants  to  hold  for  three  months, 
and  agreed  to  pay  ten  dollars  rent.  That  the  defendant  had 
confessed  the  same,  and  disavowed  any  contract  or  privity 
with  John  Fort,  who  had  declared  his  intention  to  relinquish 
all  claim  to  ihe  land. 

Per  Curiam.  The  rule  to  assign  errors  was  a  nulliiy. 
The  record  itself  was  removed  by  the  certiorari^  which  pre- 
sented an  issue  to  be  tried.  If  the  defendant  was  to  plead 
de  novo,  as  it  is  said  he  is  entitled  to  do,  (and  as  was,  in  fact, 
done  here,)  the  prosecutor  ought  to  have  called  on  the  defen- 
dant to  plead,  or  abide  by  his  former  pleas ;  or  if  he  was  not 
so  entitled,  the  prosecutor  ought  to  have  considered  the 
cause  at  issue^  and  proceeded  to  trial.  The  proceedings  of 
the  prosecutor  were  therefore  clearly  irregular. 

On  the  merits  also,  we  are  of  opinion  the  proceedings 
ought  to  be  set  aside.  Here  is  color  for  the  suggestion  that 
the  defendant  was  tenant  to  John  Fort ;  at  least  the  fact  is 
litigated,  and  ought  to  be  otherwise  determined.  This  is  ail 
application  to  the  equitable  discretion  of  the  court ;  and 
those  who  stand  behind  the  tenant  may  here,  as  in  ejectment 
at  common  law,  and  independent  of  the  statute,  be  received 
to  defend  the  right.  John  Fort,  claiming  the  premi- 
ses as  landlord  of  the  defendant,  and  *ihc  latter  dis-  [*402] 
claiming  his  title  and  attorning  to  another,  are  facts 
which  may  be  tried  in  the  present  action,  and  ought  to  ar- 
rest any  collusive  proceedings  between  the  prosecutor  a%d 
the  defendant.  It  is  unnecessary  here  to  say  in  what  form 
the  landlord  may  be  admitted  to  defend ;  but  his  right  to 
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make  a  defence,  we  think,  is  undoubted.  It  is  therefore  or- 
dered, that  the  default,  judgment,  and  all  proceedings  there- 
on, be  set  aside,  and  if  a  writ  of  restitution  has  been  execut- 
ed, that  re-restitutioQ  be  awarded.  The  motion  must  be 
granted. 

Motion  granted.(6) 


De  Hart  against  Covenhoven. 

A  reference  of  •  cause  will  not  be  pranted,  if  it  appean  that  law  qnestiona 

will  ariee. 

RooARDus,  for  the  plaintiff,  moved  for  a  reference  of  this 
cause,  on  the  usual  affidavit. 

Morton,  contra,  read  an  affidavit,  stating  that  several  im- 
portant questions  of  law  would  arise  in  the  cause. 

Per  Curiam.  As  the  trial  will  involve  the  decision  of 
law  questions,  the  motion  must  be  denied. 

Motion  denied.(a)(6) 

(6)  See  3  Chitt  Crin.  Law,  ed.  1833,  p.  1135,  €t  9eq.  Boa^r.  Law  Die.  h. 
t.  Com.  Dip.  h.  t  Bao.  Ab.  h.  t  Poth.  Prae.  Civ.  p.  9,  o.  3,  a.  3.  Domat 
Sapp.  an  Dr.  Pub.  1.  3,  t  4,  a.  3.  1  Ruasell  on  Crimes,  304,  et  9eq.  Steph. 
Crim.  Law,  83.    2  Hale'e  P.  C,  Pbita.  ed.  1847, 171,  et  9eq,  213  ;  vol.  1, 445. 

(a)  [Old  note]  See  Low  ▼.  HalUit,  3  Cainea  Rep.  82.  Adams ▼.  Baylet, 
3  Johns.  Rep.  374. 

(6)  See  Adanu  v.  Bayles^  2  Johns.  Rep.  374.  But  the  coart  roust  be  satis* 
fied  that  the  questions  will  be  of  real  difficulty.  {Anon.  5  Cowen,  423.  See 
also  6raham*s  Practice,  2d  ed.  572,  and  cases  there  cited.) 
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*Kane  and  Kane  against  Inqraham.      [*403] 

Where  the  principal  in  a  cause  bad  obtained  hie  certificate  of  dischargee  under 
the  bankrupt  law  of  the  United  States  before  the  bail  bad  become  fixed, 
the  court  ordered  an  exonereiur  to  be  entered  on  the  bail-piece. 

And  bail  are  not  considered  as  fixed,  until  after  eight  days  in  full  term  after 
the  return  of  process  against  them,  or  within  the  time  allowed  for  the  sur* 
render  of  the' principal. 

BoTDy  in  behalf  of  PhoBnix,  bail  for  the  defendant,  moved 
that  an  exonereiur  be  entered  on  the  bail-piece  in  this  cause, 
the  defendant  having  obtained  his  certificate  of  discharge 
under  the  bankrupt  law  of  the  United  States,  of  the  6th 
April,  1800. 

The  suit  was  commenced  the  7th  November,  1800;  judg- 
ment was  obtained,  and  a  ca.  sa.  was  issued,  which  was  re- 
turned non  est  inventus  the  2l8t  July  last.  Pending  this 
suit,  the  defendant  committed  an  act  of  bankruptcy,  and  a 
commission  having  been  issued  against  him,  be  obtained  his 
certificate  of  discharge  on  the  21st  August  last.  After  bis 
discharge,  a  suit  was  commenced  against  the  bail,  and  the 
capias  was  returnable  on  the  first  day  of  this  term. 

Boyd  cited  1  Burr.  244.  Cowp.  823,  824.  1  Term  Rep. 
624.    Col.  Cas.  61,  60.    1  Bos.  &  Pul.  61. 

Hopkins,  contra,  cited  2  Bl.  Rep.  811,  812. 

Per  Curiam.  By  the  act  of  congress  of  the  5th  April, 
1800,  the  bankrupt,  on  obtaining  his  certificate,  is  to  be  dis- 
charged from  all  debts  owing  by  him  when  he  became  a 
bankrupt,  and  which  might  be  proved  under  the  commis^ 
sion.  This  debt  is,  no  doubt,  one  of  that  description:  Tlie 
certificate  of  his  discharge  cannot  be  obtained,  unless  the 
commissioners  certify  that  he  has  made  a  full  discovery  of 
his  estate  and  effects,  and  in  all  things  conformed  to  the  act, 
or  the  judge  of  the  district  shall  be  of  opinion  that  the  certi- 
ficate is  unreasonably  denied  by  the  commissioners ;  and  un- 
less two-thirds  of  the  creditors  in  value,  coming  in  under  the 
commission,  shall  consent  to  the  allowance  of  the  certificate, 
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and  such  consent  proved  by  the  oath  of  the  bank- 
[M04J  nipt  to  have  been  *fairly  obtained  ;  and  any  of  the 
creditors  are  entitled  to  be  heard  against  the  allow- 
ance of  the  certificate.  Public  notice  of  the  bankruptcy  is 
required  to  be  given,  and  the  creditors  are  fully  apprised  of 
the  proceedings  against  him. 

The  act  also  provides,  that  if  the  bankrupt  be  arrested  or 
prosecuted  for  any  debt  due  before  he  became  a  bankrupt,  he 
shall  appear  without  bail,  and  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence ;  and  it  is  declared 
that  his  certificate  shall  be  prima  facie  evidence  of  his  hav- 
ing conformed  to  the  act,  and  the  burthen  of  proving  fraud 
or  nonconformity  shall  lie  on  the  plaintiff;  and  if  the  bank^ 
rupt  be  taken  in  execution  or  imprisoned  on  account  of  any 
such  debt,  he  shall  be  discharged  by  habeas  corpus. 
.  In  the  present  case  no  fraud  appears  to  invalidate  the  dis- 
charge. It  is  not  to  be  supposed  that  any  existed,  for  the 
plaintiff  has  had  an  ample  opportunity  to  show  it  against  the 
allowance  of  the  certificate ;  and  the  act  expressly  directs 
that  the  onus  probandi  shall  afterwards  be  on  him.  A  bare 
suggestion  cannot  be  received  as  evidence  of  fraud.  We 
are,  therefore,  to  consider  the  certificate  as  fairly  obtained ; 
and  if  the  defendant  were  in  prison,  he  would  be  entitled  to 
his  discharge,  on  a  habeas  corpus.  It  is  unnecessary  to  say 
what  this  court  would  collaterally  do  on  the  present  motion, 
if  fraud  had  been  made  to  appear. 

The  only  question  is  whether  the  bail  is  now  in  time  to 
surrender.  If  he  may  surrender  to  prevent  circuity,  the  mo- 
dern practice  is,  (Cowp.  823,  824 ;  1  Term  Rep.  624,)  to  or- 
der an  exoneretur  at  once  to  be  entered.  By  the  English 
law,  the  rule  is  that  the  bail  cannot  surrender  their  princi- 
pal, being  a  certificated  bankrupt,  after  they  are  fixed. 
Woolleyv.  Cobb  and  Cockerilly.  Owston,  (1  Burr.  244,  436, 
and  1  Term  Rep.  624,)  are  decidedly  to  this  effect.  The 
bail,  in  the  sense  of  the  authorities,  are  deemed  to 
[M06]  be  Jised,  when  *the  ca.  sa.  against  the  principal 
is  returned  non  est.  If  we  apply  this  rule,  the 
bail  would  here  be  fixedi  and  cannot  surrender.     But  our 
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courts  in  general  have  been  liberal  towards  bail,  and  have 
considered  the  privilege  within  the  period  of  grace  as  ripen- 
ed into  a  matter  of  right.  Thus  they  are  held  liable  to  in- 
terest, on  the  judgment  against  the  principal,  only  from  the 
expiration  of  the  days  of  grace.  That  is  a  case  quite  as  strong 
as  the  present,  because  there  they  are  not  onlj fixed  in  law, 
but  have  voluntarily  waived  the  privilege  of  a  subsequent 
surrender.  And  if  no  analogous  case  existed,  we  are  inclin- 
ed, in  favor  of  bail,  to  adopt  the  rule  that  they  are  in  no  case 
definitively  liable  till  the  expiration  of  the  eight  days  in  full 
term  after  the  return  of  process  against  them. 

The  bail  in  this  case,  would,  therefore,  be  allowed  to  sur- 
render ;  but  as  the  principal  would  be  immediately  entitled 
to  his  discharge,  the  surrender  would  be  an  idle  ceremony, 
entirely  useless  to  the  plaintiff,  and  attended  with  expense 
and  inconvenience  to  both  the  defendant  and  his  bail,  we 
think  the  practice  of  entering  an  exoneretur  ought  to  be  pur- 
sued. 

The  motion  must  be  granted. 

Motion  granted.(aXi) 

(a)  [Old  note.]  See  Seaman  ▼.  Drake,  1  Gaines'  Rep.  9.  Jone9  ▼.  Emer' 
ton,  I  Cainee*  Rep.  487.    2  Jobnt.  Rep.  101.    4  Johna.  Rep.  407. 

(6)  See  tupra,  p.  284,  n.  (b,)  to  Milner  v.  Green,  and  references ;  eupra, 
Yol.  1,  p.  329,  n.  (a)  to  Strang  ▼.  Barber  and  Oriffin  ;  Ellis  y.  Hay,  1  id.  333. 
Brown  v.  Smith,  9  Johns.  Rep.  84.  Brownlow  v.  Forbes,  2  id.  101.  See  al. 
so  Saunders  v.  Bobo,  2  Bailey,  492.  Bailey  v.  Seals'  Bail,  1  Harrington, 
369.  M'OUnsey  v.  JT jLear,  466.  M'Canaland  ▼.  WaUer,  1  Harns  &  John- 
BOD,  156.  M^King  ▼.  Marshall,  id.  101.  Champion  y.  Noyes,  2  Maasachu« 
setts,  481.    Payson  v.  Payson,  1  id.  292. 
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[*406]  *HoDGES  against  Suffelt. 

In  an  action  of  debt  on  a  bond  conditioned  for  the  perfonnanee  of  eotetiants» 
the  plaintiff  nanat  aarign  hreaehes,  and  have  the  damages  aaeeaeed,  and 
may  then  enter  judgment  for  the  penalty  pro  forma,, tiud  iasae  ezecntion 
for  the  damages  and  costs  ;  and  if  the  damages  are  assessed  at  tix  xenU, 
he  will  be  entitled  to  nominal  damages  for  the  detention  of  his  debt,  and 
may  enter  op  judgment  fof  the  penalty  so  as  to  recover  full  costs. 

Yan  Yechten  moved  to  set  aside  the  judgment  and  exe- 
cution in  this  cause,  and  for  the  costs  of  this  action,  in  fa- 
vor of  the  defendant.  It  was  an  action  of  debt  on  a  bond, 
with  a  penalty,  conditioned  for  the  performance  of  covenants. 
The  defendant  pleaded  performance,  and  at  the  trial  the  jury 
gave  a  verdict  for  sis  cents  damages.  A  judgment  was  en- 
tered for  the  penalty  with  full  costs,  and  execution  issued  to 
levy  the  six  cents,  with  the  full  costs. 

Footy  contra. 

Per  Curiam.  The  act,  (see  Rev.  Laws,  vol.  1,  p.  349, 
24  sess.  c.  90,)  is  compulsory  on  the  plaintiff  in  all  cases 
within  it.  (2  Wils.  377.  Cowp.  357.  5  Term  Rep.  538, 
540  to  636.  8  Term  Rep.  127.)  The  jury,  in  this  case, 
ought,  therefore,  to  have  assessed  six  cents  damages  for  the 
detention  of  the  debt,  and  that,  on  a  judgment  for  the  penal- 
ty, would  have  entitled  the  plaintiff  to  costs,  and  also  dama- 
ges for  the  breaches  of  the  covenant  under  the  act.  It  is  un- 
derstood that  the  six  cents  damages  was  meant  by  the  jury 
for  the  breaches.  If  so,  and  the  other  six  cents  being  of 
course,  the  judgment,  in  form,  is  still  for  the  penalty,  for 
the  act  says,  "  the  judgment  shall  be  entered  as  heretofore," 
&c.  But  the  plaintiff  can  only  recover  on  the  execution  the 
damages  assessed ;  but  as  the  judgment  is  for  the  penalty, 
he  recovers  full  costs.  If,  then,  the  fact  be,  in  this  case,  that 
on  the  record  the  damages  are  stated  to  be,  only  for  the  de^ 
terUion  of  the  debt^  there  ought  to  be  a  venire  de  novo,  as  in 
Drage  v.  Brandy  (2  Wils,  377,)  and  Hardy  v.  Bern,  (5 
Term  Rep.  636.)    But  the  notice,  and  the  motion  of  the  de- 
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fendant  is  not  for  a  venire  de  7iovOf  but  merely  to  be 
relieved  against  the  'costs.  We  are  not,  therefore,  [*407] 
now  to  inquire  into  the  regularity  of  the  entry  on  the 
record,  the  judgment  being  for  the  penalty,  the  costs  follow 
of  course.  Nor  would  it  avail  the  defendant,  if  he  had  mov* 
ed  for  a  venire  de  novo  for  nominal  damages  must  then  be 
given  on  the  breaches,  and  the  judgment  being,  pro  forma^ 
for  the  penalty,  full  costs  would  also  be  given.  The  motion 
must  be  denied. 

Motion  denied.(a) 


Fish  against  Stoughton. 

Where  A.  a  British  subject  became  a  naturalized  citizen,  and  took  the  oaths 
of  abjuration  and  allegiance  to  this  state  in  1784 ;  and  in  1795,  took  an  oath 
of  allegiance  to  the  king  of  Spain,  and  was  appointed  a  consul  by  the 
Spanish  king,  and  continued  to  reside  in  New  York,  without  ever  chang- 
ing his  domicil ;  it  was  held,  that  he  was  still  to  be  considered  as  an  Amer- 
ican citizen,  an  not  an  tdien  or  Spanish  subject. 

Pendleton,  for  the  defendant,  moved  that  all  further  pro- 
ceedings in  this  cause  be  stayed ;  that  the  cause  be  removed 
to  the  circuit  court  of  the  United  States,  and  the  bail  dis- 
charged.   He  read  the  defendant's  petition  and  affidavit 

Boyd,  contra. 

It  appeared  that  the  defendant  was  originally  a  British 
subject,  and  became  a  naturalized  citizen  of  this  state  in 
1784,  and  has  ever  since  continued  to  reside  in  New  York. 
He  has,  since  his  naturalization,  been  appointed  a  consul 
for  Spain,  and  taken  an  oath  of  allegiance  to  the  king  of 
Spain. 

Per  Curiam.     The  defendant  was  originally  a  British 

(a)  [Old  note.]  See  CaverUy  r.  Nichols  and  Brown,  4  Johns.  Rep.  189. 
Van  Benthuysen  ▼.  Dewitt  and  atuther,  4  Johns.  Rep.  213.  [Add :  see  Mu^', 
ro  y.  Allaire,  2  Cainee*  Rep.  330.    See  Graham's  Prae.  2d  ed.  717,  718. 
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subject,  and  by  an  act  of  the  legislature  was  made 
[*408]    a  naturalized  'citizen  of  this  state,  and  must  have 

then  in  1784  taken  an  oath  of  allegiance  to  this 
state.  In  1795  he  took  an  oath  of  allegiance  to  the  king  of 
Spain,  and  was  appointed  by  the  Spanish  king,  his  consul 
for  this  state,  and  has  since  been  appointed  consul-general 
for  the  United  States.  In  this  situation,  he  claims  to  be  an 
tUiefiy  and,  as  such,  entitled  to  the  privilege  of  being  sued  iu 
the  courts  of  the  United  States.  We  are  of  opinion  that  he 
has  no  title  to  that  privilege ;  and  without  deciding  on  the 
general  right  of  expatriation,(a)  that  he  cannot  be  consider- 
ed as  having  devested  himself  of  the  character  of  an  Ameri- 
can citizen ;  for  he  cannot  devest  himself  of  that  character 
without,  at  least,  changing  his  domiciL  While  he  conti- 
nues to  reside  here,  we  have  a  right  to  consider  him  as  a  ci- 
tizen of  this  state.  If  a  different  rule  should  prevail,  it  would 
be  in  the  power  of  the  sovereign  of  any  other  nation  thus  to 
naturalize  any  of  our  citizens ;  at)d  in  the  heart  of  our  coun- 
try^,  to  detach  them  from  the  allegiance  they  owe  to  its  go- 
vernment.   The  motion  must  be  denied. 

Motion  denied. 


Graham  against  Adams  and  Adams. 

Where  the  defendant  in  a  cause  is  sentenced  to  the  state  prison  for  life,  he 
is  considered  as  civilly  dead,  and  the  suit  is  abated. 

The  defendants  in  this  canse  having  both  been  sentenced 
to  the  state  prison /or  life,  the  court  decided  that  they  were 
to  be  considered  as  civUly  dead,  and  that  the  suit  had  there- 
fore abated. 

Judgment  for  the  defendants.(&) 

(a)  This  qnestion  is  considered,  and  the  Enfrliah  and  American  aathoritief 
examined  in  3  Kent  Comm.  ed.  183S,  39-^0. 

(6)  See  Co.  Litt.  130,  a.  3  Inst  215.  4  Blacks.  Comm.  333.  4  Vin.  Ah. 
153.  Wood's  Inst  Code  Civ.  art.  23  a  35.  Plainer  v.  Sherwood,  6  Johns. 
Ch.  Rep.  1 18.     Troup  y.  Wood  and  Sherwood,  4  id.  338,  347, 348. 
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*Clapp  against  Reynolds  and  another.      [*409] 

Where  the  plaintiff  recovers  250  dollars  of  delit,  and  damages  for  the  deten- 
tion, on  a  single  bill,  he  is  entitled  to  the  fnll  costs  of  this  conrt. 

The  plaintiff  recovered  250  dollars  debt,  on  a  single  bill, 
and  also  damages,  for  the  detention,  including  interest  as 
costs.  The  question  was  whether  he  was  entitled  to  full 
costs. 

Per  Curiam.  The  plaintiff  is  entitled  to  full  costl  The 
act  deprives  him  of  full  costs,  when  he  recovers  a  sum  not 
exceeding  100  pounds,  exclusive  of  costs.  The  recovery 
here  exceeds  that  sum ;  and  in  form  as  well  as  reality,  the 
judgment  applies  to  the  damages  as  well  as  to  the  debt. 

Judgment  accordingl  y.(a) 


The  President  and  IDirectors  of  the  Bank  of 
New  York  against  Livingston. 


Where  A.  by  writing  for  a  yaluable  consideration,  guarantied  the  piyaient  of 
a  som  of  money  by  fi.  to  C.  and  R.  on  demand,  refused  to  pay  at  the  time, 
and  C.  gave  notice  to  A.  of  the  failure  of  payment,  and  demanded  the 
amount  of  him,  it  was  held,  that  the  demand  of  payment  of  B.  and  refusal 
by  him,  and  notice  thereof  to  A.  were  sufficient  to  entitle  C.  to  recover 
against  A.  on  his  guaranty,  without  a  previous  suit  against  B. 

This  was  an  action  on  the  case,  brought  upon  a  contract 
as  follows :  "  Whereas  the  bank  of  New  York  has  agreed  to 
lend  the  committee  appointed  to  superintend  the  building  of 
a  new  theatre,  a  sum  not  exceeding  25,000  dollars,  for  nine 
months,  at  the  interest  of  six  per  cent,  for  the  purpose  of 
completing  the  theatre,  on  condition  that  satisfactory  securi- 
ty be  given  for  the  repayment  of  the  said  loan  :  we,  the  sub- 

(a)  See  Grab.  Prac.  2d  ed.  717,  et  teq. 
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scribers,  wishing  to  facilitate  the  completion  of  the 
[*410]  said  theatre,  do  hereby  agree  to  guaranty  *to  the 
bank  of  New  York,  the  repayment  of  the  loan  above 
mentioned,  with  the  interest  in  proportion  to  the  sums  affix- 
ed to  our  names  respectively."  Datedy  &c.  (Signed,)  John 
R.  Livingston,  for  1000  dollars,  and  by  others. 

At  the  trial,  the  advancement  of  the  loan  by  the  plaintiffs 
was  proved  ;  when  the  same  became  due,  the  committee 
were  called  upon  by  the  plaintiffs  for  payment,  which  was 
refused,  as  they  had  no  funds.  The  plaintiffs  then  gave  no- 
tice in  writing  to  the  defendant  of  such  refusal,  and  requir- 
ed of  him  the  payment  of  the  sum  affixed  to  his  name,  agree- 
ably to  the  contract.  A  verdict  was  found  for  the  plaintiffs, 
with  the  interest. 

B.  Livingston^  for  the  defendant,  now  moved  to  set  aside 
the  verdict,  and  for  a  new  trial.  He  contended  that  the 
plaintiffs,  before  they  could  be  entitled  to  an  action  against 
the  defendant,  ought  to  have  sued  the  committee,  to  whom 
the  credit  was  given  by  the  plaintiffs. 

Harison,  contra. 

Per  Curiam.  The  members  of  the  committee  were  mere 
agents  in  this  transaction,  and  there  was  no  necessity  of  su- 
ing them.  The  defendant  absolutely  guarantied  the  pay- 
ment dtkie  sum  subscribed  by  him.  He  stands  as  surety  at 
least,  and  is  liable,  in  the  first  instance,  to  the  plaintiffs.  It 
is  unnecessary  to  decide  whether  the  plaintiffs  could  main- 
tain an  action  against  the  agents.  If  they  could,  the  defen- 
dant is  collaterally  liable,  and  the  plaintiffs  have  done  all 
that  was  necessary  to  make  the  defendant  responsible. 

Motion  denied.(a) 

(a)  See  Theobald  on  Priocipd  andj  Surety.  1>  2,  45t  et  seq.  Pitman  on 
Principal  and  Surety,  3G,  €t  uq,     Buif e  on  Prijicipal  and  Surety,  40,  et  9eq» 
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*JvDkH  and  others  against  Kemp.         [*411] 

Where  A.  shipped  goods  hj  B.  the  master  of  a  vessel  at  London  for  New 
Yorkt  and  the  consignee  assigned  the  bill  of  lading  to  C.  who  demanded 
the  goods  and  tendered  a  sam  of  money  for  the  freight,  but  whether  enough 
did  not  appear ;  B.  refused  to  deliver  the  goods,  assigning  as  a  reason  that 
he  was  ordered  by  the  ship-owners  not  to  deliver  them,  and  made  no  objec 
tion  as  to  the  tender  of  the  freight ;  in  an  action  of  trover  against  B.  it  was 
held,  that  he  had  waived  any  tender  of  the  freight ;  and  that  his  refusal 
was  evidence  of  a  conversion. 

This  was  an  action  of  trover  for  goods  shipped  by  one  of 
the  plaintiffs,  residing  in  London,  on  board 'of  the  ship  Fac- 
tor, of  which  the  defendant  was  master,  for  New  York. 
The  ship  arrived  at  New  York  on  the  22d  of  December, 
1799,  and  pn  the  next  day  the  consignee  assigned  the  bill  of 
lading  to  the  plaintiffs,  who  are  partners,  some  of  whom  re- 
side in  New  York.  The  endorsement  on  the  bill  of  lading 
was  as  follows :  '^  For  value  received,  I  assign  the  cases  and 
goods  within  mentioned  to  Benjamin  S.  Judah  and  brothers 
or  order.  23d  December,  1799.  N.  Judah."  The  goods 
were  entered  at  the  custom  house  by  the  plaintiffs,  and  a  per- 
mit for  landing  them  obtained,  and  delivered  by  them  to  the 
custom  house  officer. 

On  the  3d  January,  1800,  the  plaintiffs  demanded  the 
goods  of  the  defendant,  who  refused  to  deliver  them,  alleg- 
ing that  he  had  orders  from  the  ship-owners  not  to  de- 
liver them.  At  the  time  of  the  demand,  a  sum  of  money 
was  tendered  to  the  defendant  for  the  freight,  but  whether  it 
was  equal  to  the  freight  or  not,  did  not  appear ;  nor  was  the 
permit  then  shown  or  presented  to  the  defendant. 

It  appeared  that  the  goods  had  been  previously  sold  by 
the  ship-owners,  and  that  the  permit  was  in  the  hands  of  the 
custom  house  officer  when  the  goods  were  landed,  who  did 
not  observe  the  persons  who  took  away  the  goods. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opi- 
nion of  the  court,  on  a  case  containing  the  above  facts. 

The  counsel  for  the  defendants,  contended,  1.  That  the 
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assignment  endorsed  on  the  bills  of  lading,  and  the  delivery 
thereof,  did  not  transfer  the  property  so  as  to  support  this 
action.  2.  That  the  plaintiffs  did  not  show  that  the 
freight  had  been  tendered.  3.  That  the  permit  to 
[M12]  *Iand  the  goods  ought  to  have  been  presented  to  the 
defendant. 

B.  Livingston^  for  the  plaintiffs. 

Hamilton,  contra. 

Per  Curiam.  When  the  defendant  refused  to  deliver  the 
goods  on  the  ground  that  hi^  owners  had  ordered  him  not  to  de- 
liver themi  a  tender  of  the  freight  was  not  necessary.  The 
plaintiffs,  however,  did  tender  a  sum  of  money  for  freight, 
though  the  amount  does  not  appear ;  but  as  the  defendant  did 
not  make  any  demand  of  freight,  nor  object  to  the  tender,  it  was 
sufficient.  The  goods  were  not  detained  by  the  defendant 
on  the  ground  of  his  lien^  but  for  a  different  reason,  which 
amounted  to  a  waiver  of  the  tender.(a)  His  refusal,  there- 
fore, is  evidence  of  a  conversion,  and  the  plaintiJ^  are  enti- 
tled to  judgment.(6) 

Judgment  for  the  plaintiffs. 

(a)  See  note  to  Coil  v.  HouHoUt  iafra,  vol.  3,  p.  243. 

(6)  The  books  ere  so  fnll  of  cases  confirmatory  of  this  principle,  that  no  re- 
ferences are  needed.  See,  however,  Archbold's  Nisi  Prius,  457,  458.  3  Ste- 
phens' N.  P.  2682,  et  wq,  3  Harrison's  Dig.  Am.  ed.  1846,  p.  6405,  et  9eq, 
5  id.  1703,  ei  aeq,  4  New  York  Digest  (Gierke's)  ed.  1845,  p.  1159.  Minot's 
Dig.  684,  ti  9eq.  3  United  States  Digest,  587,  ei  uq,  2  Sapplement  to  Uni- 
ted SUtes  Dig.  878,  et  teq. 
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Charles  Newkirk  and  Wife,  Executrix  of  Peter 
ScHUTLERi  Deceased,  Appellants^  against  Edward 
S.  WiLLETT,  Respondent. 

The  ezecaton  of  S.  filed  a  bill  in  chancery  against  W.  eetting  forth  that  W. 
had  commenced  a  rait  at  Uw  against  them  for  a  debt  pretended  to  be  doe 
Arom  the  testator,  of  which  they  had  no  knowledge,  and  which  they  had 
strong  gfonnd  to  believe  was  nnjost,  and  that  they  conld  not  safely  pioeeed 
to  trial  without  a  discovery  ftom  W.  of  all  the  facts  relative  to  the  origin 
and  state  of  snch  pretended  debt,  and  praying  for  an  answer  and  an  injune* 
tion.  An  inj auction  was  allowed  by  one  of  the  masters  of  the  court  of 
chancery,  which,  afterwards,  was  ordered,  by  the  chancellor,  to  be  dissolv- 
ed ;  and  on  an  appeal  from  this  order,  it  was  held  that  the  bill  did  not  oon« 
tain  sufficient  equity  to  entitle  (he  plaintiff  to  a  discovery,  and  that  the  or* 
der  for  the  injunction  was  properly  dissolved. 

The  court  of  chancery  will  not  enforce  a  discovery  unless  the  party  calling 
therefor  will  state  some  material  matter  of  fact  which  he  wishes  to  sub* 
stantiate  by  the  confession  of  the  other  pnrty.    Per  JTsiU,  J. 

On  the  18th  day  of  April,  1799,  the  appellants  filed  a  bill 
in  chancery,  setting  forth  that  the  testator  died  in  the  winter, 
J  792,  and  left  the  appellant,  Gertrnyd  Newkirk,  his  widow 
and  executrix.  That  soon  after  the  respondent  demanded 
a  considerable  sum  oi  Aioney,  which  she  refused  to  pay; 

YoL,  II.  77 
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that  the  respondent  thereupon  offered  to  submit  the 
[M14]    controversy  to  arbitration,  which  she  *also  refused  ; 

and  thereupon  in  April,  1793,  and  after  her  inter- 
marriage with  the  appellant,  Charles  Newkirk,  the  respon- 
dent commenced  a  suit  against  them  in  the  supreme  court, 
for  1000/.  for  money  pretended  to  be  due  to  him  from  the 
said  Schuyler ;  that  the  appellants  did  not,  of  their  own 
knowledge,  know  any  thing  of  the  said  demand  ;  but  had 
strong  grounds  to  believe  the  same  to  be  unjust,  because  the 
respondent  had  not,  during  the  life  of  the  said  Schuyler,  taken 
measures  to  adjust  his  claim,  and  because  he  did  possess  any 
vouchers  to  establish  the  justice  of  his  demand.  That  the 
delations  and  accounts  given  by  the  respondent  were  incon- 
sistent and  various,  and  that  the  appellants  being  unac- 
quainted with  the  origin  of  the  pretended  debt,  could  not, 
without  a  discovery  by  the  respondent  of  all  the  facts,  safely 
proceed  to  a  trial  of  the  suit:  And  that  the  respondent 
might,  until  he  should  have  fully  answered  to  the  said  facts 
and  interrogatories  stated  in  the  said  bill,  be  enjoined  from 
proceeding  to  a  trial  at  law  in  the  said  suit,  the  appellants 
prayed  an  injunction,  which  was  accordingly  issued,  on  the 
certificate  of  one  of  the  masters  of  chancery,  that,  in  his  opi- 
nion, it  ought  to  issue ;  which  certificate  was  founded  on 
(he  affidavit  of  the  appellant^  Charles  Newkirk,  annexed  to 
the  bill. 

Fourteen  days  previous  to  the  filing  of  the  abotre  bill,  viz. 
on  the  6th  April,  1799,  the  appellants  had  filed  a  bid  against 
the  respondent,  (in  substance  the  same  as  the  second  bill,)  to 
which  the  respondent  had  put  in  his  answer  before  the  se- 
cond bill  was  filed ;  in  which  answer  the  respondent  states 
that  in  the  year  1786  or  1787,  he  was  possessed  of  certifi- 
cates or  public  securities  amounting  to  800^  and  upwards, 
besides  interest,  which  he,  at  the  solicitation  of  the  said 
Schuyler,  delivered  to  him,  on  his  promise  to  lay  them  out 
for  the  respondent's  use  in  the  purchase  of  forfeited  lands  ; 
that  he  had  several  times  applied  to  the  said  Schuyler,  in  his 

lifetime,  but  without  success,  to  render  an  account 
[*416]    and  come  to  a  ^settlement  for  the  certificates ;  and 
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that  at  the  last  time  of  applying  to  Schuyler  at  Johiis- 
town,  be  declared  that  he  had  sent  his  certificates  to  New 
York  with  his  wife,  the  above  appellant^  to  be  disposed 
of,  and^hat  on  her  retuni  he  woald  pay  the  respondent  for 
the  same. 

The  jSr5^  bill,  to  which  an  answer  was  filed,  was  on  the 
14th  day  of  December,  1799,  ordered  by  the  chancellor  to  be 
dismissed. 

On  the  4th  day  of  January,  1800,  the  chancellor,  after 
hearing  the  arguments  of  counsel  for  both  parties,  ordered 
the  injunction  issued  on  the  second  bill  to  be  dissolved; 
from  which  order  the  present  appeal  was  made  to  this  court. 

Spencer  and  Riggs,  for  the  appellants. 

P.  W.  Yates  and  Lushi  for  the  respondent. 

Kent,  J.  This  is  an  appeal  from  an  interlocutory  order 
of  the  court  of  chancery,  dissolving  an  injunction  without 
any  answer  being  put  in  to  the  bill. 

The  two  most  material  points  which  were  raised  on  the 
argument  upon  this  appeal,  were  these  : 

1st.  Is  an  order,  dissolving  an  injunction,  one  of  the  or- 
ders of  the  court  below  upon  which  an  appeal  will  lie  ? 
•    2d.  Did  the  bill  contain  sufficient  equity  to  entitle  the  ap<- 
pellants  to  a  discovery,  and  consequently,  to  an  injunction, 
to  stay  proceedings  at  law,  in  the  mean  time  ? 

To  determine  the  first  question  satisfactorily,  and  to  draw 
the  exact  line  of  distinction  between  that  class  of  orders  aris* 
ing  in  the  prepress  of  a  cause,  which  are  susceptible  of  re- 
view by  appeal,  and  that  class  of  orders  from  which  no  ap- 
peal lies,  (and  such  a  distinction  must  and  does  exist,)  would 
require  a  more  delit>erate  examination,  than,  at  this  late  hour 
of  the  court,  so  near  the  close  of  the  session,  I  have 
bad  time  to  be8tow.(a)  I  shall,  'therefore,  give  no  [*416] 
opinion  on  the  first  point,  nor  is  it  necessary,  in  the 
present  instance,  to  the  rights  of  the  parties ;  because,  admit- 
ting an  appeal  to  lie  upon  the  order,  I  am  of  opinion  on  the 
second  question,  that  the  injunction  was  properly  dissolved. 
The  bill  does  not  state  sufficient  equity  to  entitle  the  appcl- 

(«)  See  1  Johiu.  Cm  43&    3  Johns.  Rep.  549,  566.    4  Johiu.  Bep.  4La 
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laots  to  a  discoFeiy.  It  states,  generally,  tbat  the  lespoi^ 
dent  had  made  a  demand  upon  one  of  the  appellants  as  exe- 
cutrix of  Peter  Schuyler,  deceased ;  and  that,  as  he  did  not 
produce  any  youcher,  she  had  refused  to  pay  him.  ft  states 
further,  that  he  proposed  an  arbitration,  which  she  refused, 
and  that  finally,  he  had  brought  a  suit  against  the  appellants 
in  the  supreme  court  The  bill  states  further  that  the  ap- 
pellants knew  nothing  of  the  demand  of  their  own  know- 
ledge, but  tbat  they  believe  it  unjust,  because  the  respondent 
took  no  measures  to  liquidate  and  settle  it  in  the  lifetime  of 
Peter  Schuyler,  and  does  not  now  produce  any  vouchers,  and 
has  been  inconsistent  in  what  he  has  from  time  to  time  said 
as  to  the  nature  and  extent  of  his  demaud. 

This  is  the  substance  of  the  bill.  It  amounts  to  this :  the 
respondent  has  sued  us  at  law,  and  we  do  not  know  for 
what,  and,  therefore,  we  ask  for  a  discovery  before-hand,  al- 
though we  have  reason  to  conclude  be  has  sued  us  upoa 
some  groundless  pretence.  Such  a  bill  shows  no  equity,  no 
right  to  a  discovery. 

it  sets  forth  no  matter  material  to  a  defence  at  law,  and 
which  cannot  be  proved,  unless  by  the  confession  of  the  op- 
posite party.  (2  Vesey,  445,  492.  3  Fonb.  484.  1  Vern. 
399.)  It  is,  to  use  Lord  Chancellor  Hardwicke's  expression, 
a  mere  fishing  bill,  seeking  generally  a  discovery  of  the 
grounds  of  the  respondeni's  demand,  without  stating  any 
right  to  entitle  them  to  it.  Such  a  bill  may  be  exhibited  by 
an  executor  or  administrator,  and  indeed  by  any  defen- 
dant who  is  not  already  in  possession  of  the  plaintifi^'s 

proofs. 
[*417]  *But  the  court  of  chancery  has  wisely  refused  to 
sustain  bills  for  discovery,  in  such  latitude ;  and  un- 
less the  party  calling  for  a  discovery  will  state  some  matter 
of  fact  material  to  his  defence,  and  which  he  wishes  to  subr 
stantiate  by  the  confession  of  the  defendant,  the  court  will 
not  enforce  a  discovery. 

I  am,  accordingly,  of  opinion,  that  the  appellants  in  the 
present  case  were  not  entitled  to  a  discovery,  and  tbat  the 
injunction  staying  the  suit  at  law  was  properly  dissolved ; 
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and  that  the  order  for  that  purpose  ought  to  be  affirmed ;  aud 
further,  that  the  appellants  pay  to  the  respondent  his  costs  of 
the  appeal  to  be  taxed. 

Such  being  the  unanimous  opinion  of  the  court,  it  was, 
therefore,  ordered,  adjudged  and  decrbeDi  that  the  order 
of  the  chancellor  be  affirmed,  with  costs. 

Judgment  of  affirmance.(6) 


John  Woodworth  and  Wait  Rathbun,  Appellants^ 
against  Elijah  Janes,  James  Dole  and  Eli  Jvdson, 
Rsspandenis. 

A.  elAiming  title  under  the  Connectieat  Saeqaehannah  Company  to  land  ntn- 
ate  in  the  state  of  PennsyWania,  and  claimed  by  that  state,  sold  the  land 
to  B.  who  gave  his  notes  for  the  parchsse  money,  part  of  which  was  paid ; 
and  A.  execated  to  B.  a  quit-claim  deed  for  the  land.  B.  afterwardfi  filed 
his  bill  in  chancery,  prayingr  that  A.  miffht  be  perpetually  enjoined  from  as. 
signin|r  the  notes,  or  proceeding  at  law  to  recover  the  amount ;  and  that  the 
money  paid  might  be  refunded ;  it  was  held,  that  the  sale  was  maintenanee, 
in  selling  a  pretended  title,  and  that  both  parties  being  tn  pari  delicto,  a 
court  of  equity  would  not  relieve  either ;  and  the  bill  was,  therefore,  dis- 


The  individual  states  having  submitted  their  territorial  claims  to  ih^  judiciary 
of  the  United  States  are  to  be  so  far  considered  as  having  ceded  their  so- 
vereignty, and  as  corporations ;  and  their  right  to  transfer  land  must  be 
judged  of  by  the  same  rules  of  common  law  as  the  rights  of  other  persons, 
natural  or  politic 

On  the  6th  May,  1799,  the  appellants  filed  their  bill  ia 
the  court  of  chancery  against  the  respondents,  setting  forth, 
among  other  things,  that  the  Connecticut  Susque- 
hannsdi  'Company  claim  title  to  a  tract  of  land,  com-    [*418] 
monly  called  the  Connecticut  Susquehannah  Com- 

(6)  This  case  is  also  reported  in  3  Gaines*  Cases  in  Error,  p.  996.  In  con- 
firmation of  the  principle  of  the  case,  see  Story's  Eq.  Pi.  ed.  1844,  §  335 ;  3 
Story's  Eq.  Jur.  ed.  1846,  $  1483,  el  seq.  and  notes ;  Mitford^s  Eq.  PI.  Am  ed. 
1840, 191, 193,  and  notes ;  Frietaa  v.  Dan  Santoa^  I  Yonnge  Sl  Jerv.  577 ; 
Danleil*!  Ch.  PI.  and  nrac.  p.  645,  831,  and  references. 
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pany  Purchase,  situate  in  the  counties  of  Northumberiandi 
Northampton  and  Luzerne,  in  the  commonwealth  of  Penn- 
sylvania, and  within  and  under  the  jurisdiction  of  the  said 
commonwealth  ;  that  the  claim  of  the  state  of  Connecticut 
had  been  uniformly  opposed  and  denied  by  the  common- 
wealth of  Pennsylvania ;  and  that,  in  order  to  deter  any  per- 
son or  persons  from  making  entry,  or  taking  possession  of 
the  said  lands,  or  any  part  thereof,  under  'pretence  of  title 
derived  from  Connecticut,  the  legislature  of  that  common- 
wealth, on  or  about  the  11th  day  of  April,  1795,  passed  an 
act  entitled  "  an  act  to  prevent  intrusions  on  lands  in  the 
counties  of  Northampton,  Northumberland  and  Luzerne," 
imposing  the  penally  of  200  dollars  fine,  and  imprisonment 
not  exceeding  twelve  months,  on  any  person  or  persons, 
that,  under  color  or  pretence  of  title  derived  from  Connecti- 
cut, should  take  possession  of,  enter,  intrude  or  settle  any  of 
the  said  lands,  situate  within  the  said  counties  and  common- 
wealth of  Pennsylvania  ;  and  further,  that  every  person  who 
should  combine  or  conspire  for  the  pur|K>se  of  conveying, 
possessing  or  settling  on  any  of  the  said  lands,  under  any 
such  pretended  title,  or  for  the  purpose  of  laying  out  town- 
ships, by  persons  not  appointed  or  acknowledged  by  the 
said  commonwealth,  should,  for  every  such  offence,  forfeit 
a  sum  not  less  than  600  dollars  nor  more  than  1000,  and  be 
subject  to  imprisonment  at  hard  labor  not  exceeding  eighteen 
months,  as  the  court  in  their  discretion  might  direct ;  that 
Elijah  Janes  and  James  Dole,  two  of  the  respondents,  pre- 
tending that  they  were  the  owners,  or  had  regular  title  from 
the  state  of  Connecticut,  for  two-third  parts  of  a  certain 
township  of  land  known  by  the  name  of  Janes,  containing 
in  the  whole  16,000  acres  of  land,  being  part  of  the  lands 

claimed  by  Connecticut  and  within  the  jurisdiction 
[*419]    of  the  commonwealth  of  Pennsylvania,  *sold  to  the 

appellants  the  said  two-thirds  of  the  said  township, 
for  1000  pounds,  current  money  of  the  state  of  New  York ; 
that  on  the  4th  day  of  May,  1796,  the  said  Elijah  Janes  and 
James  Dole,  by  a  certain  indenture,  sealed  with  their  seals, 
and  bearing  date  the  day  and  year  last  aforesaid,  bargained, 
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released,  and  for  ever  quit-claimed  unto  the  appellants,  all 
their  risfht  and  title  to  two  equal  undivided  third  parts  of  the 
said  township ;  and  for  the  sole  consideration  aforesaid,  the 
appellants  executed  to  the  said  Elijah  Janes  and  Janaes  Dole 
their  three  promissory  notes ;  one  note  for  333  pounds  6  shil- 
lings and  8  pence,  payable  on  the  7th  day  of  April,  1797 ; 
one  other  note  for  the  like  sum,  payable  on  the  7th  day  of 
April,  1798;  and  one  other  note  for  the  like  sum,  payable  on 
the  7th  day  of  April,  1799 ;  which  several  notes  bore  inter- 
est Trom  the  7th  day  of  April,  1796 ;  that  the  appellants  were 
wholly  ignorant,  and  had  never  been  advised,  of  the  exist- 
ence of  the  said  act  of  the  commonwealth  of  Pennsylvania, 
or  of  any  of  the  penalties  or  restrictions  therein  contained,  at 
the  time  of  executing  the  said  conveyance  or  giving  the  said 
notes;  that  the  equal  half  of  the  two'first  notes  mentioned 
were  duly  paid  soon  after  they  became  due,  but  without  any 
knowledge  on  the  part  of  the  appellants  of  the  existence  of 
the  said  statute  of  Pennsylvania  ;  that  the  said  Elijah  Janes 
and  James  Dole  eadorsed  the  said  second  note  to  Eli  Jud- 
son,  one  of  the  respondents,  and  shortly  thereafter  the  said 
John  Woodworth  was  called  on  for  payment  of  the  other 
half  of  the  said  last  mentioned  note ;  and,  not  having  the 
money,  in  order  to  save  costs,  consented  to  execute  a  war- 
rant of  attorney,  authorizing  a  judgment  to  be  entered 
against  him  in  favor  of  the  said  Eli  Judson,  for  the  balance 
then  remaining  due  on  the  said  note,  at  the  April  term  of  the 
supreme  court,  1799,  which  was  accordingly  entered  in  the 
term  of  April  for  the  sum  of  530  dollars  and  6S  cents, 
being  the  amount  of  principal,  interest  and  costs : 
I  *that  the  said  Eli  Judson  was  merely  a  nominal    [*420] 

[  plaintiff,  and  was  to  account  to  the  said  Elijah  Janes 

$  and  James  Dole  for  the  avails  of  the  note. 

1  The  appellants  prayed  an  injunction  against  further  pro- 

e  ceedings  at  law,  that  the  said  Elijah  Janes  and  James  Dole 

),  might  be  restrained  from  negotiating  the  note  thirdly  paya- 

;  ble ;  that  the  money  so  paid  might  be  refunded,  and  for  ge- 

d  neral  relief. 

^  To  this  bill  the  respondents  answered,  by  stating,  that  the 
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respondents,  Janes  and  Dole,  in  the  winter  of  the  year  1795, 
having  been  informed  that  the  appellant,  Wait  Kathbun,  was 
interested  in  the  Connecticut  Susquehannah  Company  Pur- 
chase, applied  to  him  for  information  respecting  it ;  and  be- 
ing assured  by  him  of  the  validity  of  the  title,  on  his  expres- 
sing an  inclination  to  be  concerned  in  extensive  pnrchases 
of  those  lands,  and  regretting  his  inability  to  procure  the  ne- 
cessary sums  of  money,  they  entered  into  an  agreement  with 
him,  the  terms  of  which  were,  that  he  should  make  the  pur- 
chases, and  have  a  reasonable  allowance  made  for  his  ser- 
vices, the  necessary  advances  to  be  made  by  them ;  that 
each  should  be  entitled  to  one-third  part  of  the  ]^nds,  each  | 

paying  one^hird  part  of  all  moneys  expended  ;  that  the  ap-  | 

pellant,  Rathbun,  then  proceeded  in  his  purchases,  and  hav- 
ing obtained  a  sufficient  number  of  rights,  applied  to  certain 
persons  appointed  as  commissioners  to  the  Susquehannah 
Company,  resident  on  the  lands,  and  on  producing  proof 
that  the  rights  were  genuine,  received  a  grant  in  fee-simple, 
to  himself  and  the  respondents,  Janes  and  Dole,  for  a  town- 
ship,  distinguished  by  the  name  of  '<  Janes,"  containing 
16,000  acres ;  and  a  final  adjustment  and  settlement  of  the 
concern  between  the  respondents,  Janes  and  Dole,  and  the 
appellant,  Rathbun,  was  then  made  ;  that  the  appellant, 
Rathbun,  having  sold  his  one-third  part  of  the  township  to  a 
certain  Jonas  Morgan,  for  310  pounds,  applied  in  the  month 

of  April,  1796,  to  Janes  and  Dole,  for  the  purchase 
[*421]    *of  the  two  remaining  thir(\  parts,  which  they  agreed 

to  quit-claim  to  him  for  the  sum  of  1000  pounds  ;  I 

but  refusing  to  accept  his  notes  without  further  security  for  | 

the  payment,  Rathbun,  with  the  appellant,  John  Woodworth, 
offered  to  take  the  lands  in  the  manner  and  upon  the  terms 
proposed,  and  give  their  joint  notes  for  the  payment  of  the 
purchase  money ;  which  proposal  being  accepted  by  the  re- 
spondents, Janes  and  Dole,  they  executed  a  release  and  quit- 
claim to  the  appellants,  and  received  from  them  three  pro- 
missory notes,  payable  at  different  periods,  for  the  amount  of 
the  consideration  money ;  that  the  appellant,  Woodworth, 
paid  the  one-half  part  of  the  moneys  secured  by  two  of  the 
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ndtes  as  they  became  due,  and  there  remained  due  on  the 
second  note,  on  the  7th  day  of  April,  1799,  the  sura  of  511 
dollars  and  56  cents ;  this  note,  after  it  became  payable,  was 
endorsed  by  the  .respondents,  Janes  and  Dole,  to  the  other 
respondent,  Eli  Judson,  merely  for  the  purpose  of  using  his 
name  in  the  recovery  ;  from  an  apprehension,  as  the  respon* 
dent,  James  Dole,  was  sheriff  of  the  county  of  Rensselaer 
where  the  appellants  reside,  that  some  inconvenience  might 
otherwise  arise  from  this  circumstance  in  conducting  a  suit, 
if  it  should  be  necessary ;  that  on  the  7lh  day  of  April,  1799, 
the  appellant,  John  Woodworth,  executed  a  warrant  of  attor- 
ney, authorizing  a  judgment  to  be  entered  in  the  supreme 
court  of  judicature  of  this  state  in  favor  of  the  respondent, 
Eli  Judson,  for  the  above  sum  of  511  dollars  and  56  cents, 
by  virtue  whereof  a  judgment  was  accordingly  entered. 

The  plaintiff  replied,  and  put  the  cause  at  issue,  and  rules 
for  the  examination  of  witnesses  and  for  publication  were 
entered,  but  no  witnesses  were  examined  on  either  side. 
The  cause  was  heard  on  the  bill  and  answer  on  the  18th 
December,  1799,  and  the  act  of  Pennsylvania,  mentioned  in 
the  pleadings,  was  read  at  the  hearing.  The  chancel- 
lor decreed,  that  the  bill  of  the  *appellants  should  be  [*422] 
dismissed  with  costs.  And  to  reverse  that  decree 
the  present  appeal  was  brought. 

The  counsel  for  the  appellants  insisted  : 

1.  That  no  legal,  valuable  or  good  consideration  was  ever 
received  by  the  appellants  from  the  respondents  for  the  notes  ; 
and,  therefore,  that  the  several  sums  of  money  so  received 
by  the  respondents,  ought,  from  principles  of  justice  and 
equity,  to  be  refunded. 

2.  The  contract  and  sale  mentioned  iand  set  forth  in  the 
bill,  and  admitted  by  the  answer,  conveyed  no  manner  of 
right  and  title  to  the  appellants ;  and,  by  the  laws  of  the 
commonwealth  of  Pennsylvania,  the  exercise  of  an  act 
of  ownership,  under  the  pretended  title  of  Connecticut, 
is  highly  criminal,  and  expressly  prohibited  under  severe 
penalties. 

3.  That  to  permit  such  contracts  and  sales,  and  to  sapc- 
VoL.  XL  78 
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tion  them  in  courts  of  justice,  is  against  all  principles  of  pub- 
lic policy. 

4.  Although  the  money  paid  on  the  first  and  second 
notes  was  voluntary,  yet  it  was  without  a  knowledge  of  the 
laws  of  Pennsylvania  ;  and  at  all  events,  if  paid  with  a  full 
knowledge,  the  injustice  and  inequity  of  retaining  it,  now 
fully  appears. 

The  cause  was  argued  by  Emott  and  Spencer^  for  the  ap- 
pellants, and  by  Hoffman^  Attorney  General,  Lush  and 
HiggSf  for  the  respondents. 

The  opinion  of  the  court  was,  in  substance,  as  follows :    . 

Per  Curiam.  This  is  to  be  regarded  as  a  case  of  main^ 
tenancBy  in  buying  and  selling  a  pretended  title.  The  re- 
spondents, claiming  under  Connecticut,  sold  lands  within 
the  actual  jurisdiction  of  Pennsylvania,  and  held  adversely 
by  that  state.  The  respondents  state  that  both  parties  knew 
that  a  controversy  existed  between  the  different  claim- 
ants under  the  two  states  ;  and  that  in  consequence 
[*423]  *of  such  controversy  the  lands  were  quit-claimed 
for  23  cents  per  acre,  when  they  were,  in  fact, 
worth  two  dollars  an  acre.  The  prayer  of  the  appellants 
is,  that  the  respondents  may  refund  the  money  which  they 
have  received,  and  be  perpetually  enjoined  from  taking  out 
execution  on  the  judgment,  and  from  assigning  or  suing  the 
third  note. 

The  individual  states  have  submitted  their  interfering  ter- 
ritorial claims  to  the  judiciary  of  the  United  States,  and,  in 
respect  to  those  rights,  are  to  be  deemed  to  have  ceded  their 
sovereignty  to  the  United  States,  and  to  be  so  far  considered 
as  corporations.  Their  rights  to  pass  land  must  be  judged 
of  by  the  same  rules  of  common  law  as  the  rights  of  other 
persons,  natural  or  politic ;  and  before  they  can  convey  land 
held  adversely,  they  must  reduce  their  right  to  possession 
by  suit.  Conveyances,  otherwise,  are  acts  of  maintenance, 
and  are  no  consideration  for  a  contract.  The  vendee  in  the 
present  case  purchased  knowingly^  and  was  therefore  in 
equal  fault ;  and  the  rule,  that  in  pari  delicto  potior  est  conr 
ditip  possidentis^  must  be  applied  to  them ;  and  a  court  of 
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equity  will  not  relieve  either,  but  leave  them  to  pursue  their 
remedies  (if  any  they  have)  at  law. 

The  decree  of  the  chancellor  was,  therefore,  right  in  dis- 
missing the  bill,  and  the  same  must  be  aflSirmed.  Each 
party  must  pay  his  own  costs  in  the  court  below,  and  on  the 
appeal. 

Judgment  affirmed.(a)(&) 


*WiLLiAM  Armstrong  and  George  Barnwall,    [*424] 
Appellants^  against  Robert  Gilchrist,  Re- 
spondent, 

Wber«  A.  had  received  from  B.  the  note  of  C.  to  collect,  and  C.  being  rspnted 
insoWent,  and  haying  abscondedi  D.  in  behalf  of  C.  offered  to  pay  A.  13 
shillings  and  4  pence  in  the  pound,  for  the  debt,  and  this  proposal  being 
commuoicated  to  B.  he  made  no  objection,  and  A.  afterwards  settled  the 
note  with  D.  at  that  rate  ;  it  was  held,  that  A.  was  not  responsible  to  B.  for 

(«)  [Old  note.]  The  above  is  the  substance  of  the  opinion  as  delivered  by 
Mr.  Justice  Benson,  in  which  the  majority  of  the  court  concurred.  Benson, 
J.,  Kent,  J.  and  RadcliS*,  J.  were  of  opinion  that  the  court,  being  in  posses- 
sion of  the  merits  of  the  cause,  in  order  to  prevent  further  litigation,  ought  to 
have  modified  the  decree,  so  as  perpetually  to  enjoin  the  respondents  from  as- 
signing or  suing  on  the  note  ;  but  Lewis,  J.  and  a  majority  were  for  affirming 
the  decree  as  it  stood.    (See  Whitaker  t.  Cone,  ante,  58.) 

{b)  tiee  Bro.  Max.  325,  and  anthorities  cited  in  the  notes.  The  maxim.  In 
pari  delicto  potior  est  conditio  potaideniio  appliei  to  actions  brought  to  reco- 
ver money  paid  on  a  fraudulent  contract  by  a  party  to  the  fraud,  as  upon  an 
unlawful  bet,  insurance,  gambling  or  stock  contract,  or  in  consideration  of  the 
composition  of  a  felony,  or  upon  a  contract  in  violation  of  the  statute  against 
champerty  and  maintenance,  or  upon  the  sale  of  an  office.  The  principal  is 
illustrated  in  a  body  of  cases  too  numerous  to  be  cited.  A  few  of  these,  how- 
ever, are  given.  {Beet  v.  Strong,  2  Wend.  319.  StCuUum  v.  Oovrlay,  6  Johns. 
R.  147.  Ru9t  V.  Oott,  9  Cow.  169.  Burt  v.  Place,  6  id.  431.  Greenwood  v. 
Curtiee,  6  Mass.  381.  Peareon  v.  Lord,  id.  84.  Barnard  v.  Crane,  1  Tyler, 
457.  Babeoek  v.  Thompoon,  3  Pickering,  446.  Worceoter  v.  Eaton,  11  Mas- 
sachusetts, 368.  Denny  v.  Lincoln,  5  Id.  385.  Merwin  v.  Huntington,  2 
Conn.  209.  Perkinor,  Eaton,  3  New  Hamp.  152.  Oroton  v.  Waldoborough, 
S  Fairf.  306.    Livingeton  v.  Wootar9,  1  Nott  &,  M*Qord,  175.) 
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more  tha«  the  sum  he  reeeived  of  D.  the  silence  of  B.  «Hioinitiiif  to  ui  as- 
sent to  the  proposal,  and  a  ratification  of  the  act  of  A. 

Where  a  conrt  of  chancery  has  acquired  cognizance  of  a  suit  for  the  purpose 
of  discovery  or  an  injanclion,  it  may,  if  in  full  possession  of  the  merits,  re- 
tain the  suit,  in  order  to  do  complete  justice  between  the  parties,  and  to 
prevent  useless  litigation  and  expense. 

Where  A.  gave  a  note  to  B.  for  stock  deliverable  on  the  Ist  of  May,  1793»  and 
C.  having  guarantied  the  performance  of  the  contract,  compounded  with  B. 
in  March,  and  took  up  the  note,  and  afterwards  brought  his  action  against 
A.  for  the  amount,  it  was  held  that  C.  had  a  right  to  settle  with  B.  and  take 
up  the  note  before  it  was  doe,  and  that  A.  was  bound  to  pay  him  the 
amount  of  the  shares,  according  to  their  value,  on  the  1st  of  May,  1792. 

The  respondent,  in  October,  1797,  commenced  a  suit  in 
the  supreme  court  of  this  state,  against  the  appellants,  in  the 
name  of  Hezekiah  B.  Pierpont,  to  recover  to  th^-use  of  the 
respondent  the  value  of  15  half  shares  of-ifie  national  bank 
stock  of  the  United  States,  due  on  an  instrument  of  writing, 
given  by  the  appellants  to  Pierpont,  which  the  respondent 
had  endorsed  ai  the  instance  and  request  of  the  appellants, 
as  their  guarantee.  The  respondent,  some  time  after,  and 
before  the  same  became  due,  purchased  from  Pierpont  the 
note  or  contract  for  the  consideration  of  4290  dollars.  The 
suit  at  law  being  at  issue  and  noticed  for  trial,  the  appellants 
filed  their  bill  in  the  court  of  chancery  against  the  respon- 
dent, in  which  they  stated,  that  in  February,  1792,  they 
were  stockbrokers,  and  received  from  William  Duer  a  note 
for  the  delivery  of  forty  half  shares  of  the  bank  stock  of  the 
United  States  on  the  1st  day  of  May  then  next  following^ 
which  delivery  was  guarantied  by  Walter  Livingston,  now 
deceased,  and  which  shares  they,  the  appellants,  were  direc- 
ted to  sell ;  that  they  sold  15  of  the  said  half  shares  to  Heze- 
kiah B.  Pierpont  and  25  to  Louis  Simond,  and  gave  their 
note  to  Pierpont  to  deliver  the  same  on  the  1st  day  of  May 
aforesaid,  which  note  was  guarantied  by  the  respondent; 

that  the  moneys  received  by  the  appellants  upon 
[*425]    *such  sales  were  paid  by  them  to  William  Duer,  and 

that  to  secure  the  respondent  for  his  guarantee,  they 
planed  in  his  hands  the  aforesaid  note  endorsed  by  Walter 
Livingston,  for  40  half  shares,  and  gave  him  up  the  note  so 
endorsed  by  him ;  that  the  respondent  also  compounded  witii 
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Pierpont  for  the  15  half  shares  deliverable  as  aforesaid,  and 
that  the  respondent  was  in  possession  of  the  said  note.  The 
appellants  further  charged  in  their  bill,  that  Walter  Living- 
ston was  solvent  when  the  respondent  settled  with  them  as 
aforesaid  ;  that  the  respondent  had  commenced  a  suit  at  law 
in  the  name  of  Hessekiah  B.  Pierpont  to  recover  from  the  ap- 
pellants the  value  of  15  half  shares,  mentioned  in  the  note 
given  to  Pierpont,  without  crediting  the  appellants  for  the 
amount  of  the  40  half  shares  received  from  Walter  Living- 
ston. The  appellants  concluded  by  praying  an  injunction 
to  stay  the  suit  at  law  commenced  by  the  respondent  against 
them. 

The  respondent,  in  his  answer,  admitted  the  appellants  to 
be  stockholders,  and  that  they  became  possessed  of  the  note 
of  Walter  Livingston  as  they  had  stated,  but  the  respondent 
averred  that  the  note  was  drawn  by  one  Isaac  Whippo,  as 
the  maker,  and  the  shares  made  deliverable  to  the  said  Wal- 
ter Livingston,  and  was  endorsed  by  him  in  blank  ;  that  he 
was  ignorant  of  any  directions  the  appellants  received  when 
they  became  possessed  of  the  said  note ;  that  the  respondent, 
being  in  habits  of  strict  intimacy  with  the  appellants,  was  in- 
duced, from  motives  of  friendship  only,  to  guaranty  the  seve- 
ral notes  or  contracts  of  the  appellants,  to  deliver  15  half 
shares  of  the  stock  to  Pierpont  and  25  to  Simond  ;  that  when 
he  became  their  guarantee,  they  informed  him  of  their  hold- 
ing the  note  endorsed  by  Walter  Livingston,  which  would 
enable  them  to  pay  Pierpont's  and  Simond's  notes ;  that  he 
was  ignorant  of  what  moneys  the  appellants  paid 
William  Dner ;  that  on  the  24th  •March,  1792,  the  [•426] 
respondent  purchased  from  Pierpont  the  note  for  15 
half  shares  which  the  respondent  had  guarantied,  for  which 
he  paid  Pierpont  4iW0  dollars  in  cash ;  that  upon  this  note 
the  respondent  instituted  the  suit  at  law  above  mentioned 
against  the  appellants  to  recover  the  amount  thereof.  The 
respondent  further  stated,  that  a  few  days  before  the  1st  day 
of  May,  1792,  he  lent  the  appellants  20  shares  of  the  said 
stock,  and  as  much  cash  as  was  sufficient  to  purchase  five 
more,  to  enable  them  to  take  up  the  note  held  by  Simond ; 
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that  before  the  1st  of  May,  1792,  Isaac  Whippo  and  Walter  Li- 
vingston absconded,  to  avoid  their  creditors,  and  were  gene- 
rally reputed  insolvent,  and  so  continued ;  thai  after  the  1st 
day  of  May,  1792,  the  note  endorsed  by  Walter  Livingston 
having  been  protested  for  non-payment,  he  received  the  same 
from  the  appellants,  to  be  recovered  for  the  use  of  the  appel- 
lants; that  the  respondent  thereupon  united  with  several  of 
the  creditprs  of  Walter  Livingston,  and  obtained  process 
against  him  as  an  absconding  debtor ;  that  upon  such  pro- 
ceedings being  had,  Henry  Livingston,  the  brother  of  Walter 
Livingston,  made  overtures  to  the  creditors  of  Walter  Living- 
ston, to  compromise  their  debts,  and  that  the  respondent  and 
the  other  creditors,  under  an  impression  of  their  inability  to 
recover  the  same  from  Walter  Livingston,  settled  their  de- 
mands with  Henry  Livingston,  the  brother  of  Walter,  at  13 
shillings  and  4  pence  in  the  pound,  for  which  they  accepted 
notes  payable  at  different  periods,  which  have  since  been 
paid.  The  respondent  further  declared  that  he  was  positive 
he  had  communicated  to  the  appellants,  before  the  said  com- 
promise, the  state  of  Walter  Livingston's  circumstances,  and 
the  proposed  terms  of  compromise ;  that  he  is  sure  they  made 
no  objections  thereto,  and  that  better  terms  of  settlement  could 
not  have  been  obtained  from  Walter  Livingston  during  his  life- 
time, nor  from  his  executors  since  his  death ;  that  the 
[*427J  value  of  the  said  16  *half  shares  due  him  on  the  note 
given  to  Pierpont,  and  of  the  25  shares  lent  by  him 
to  the  appellants,  were  still  due  to  him  from  the  appellants, 
deducting  therefrom  the  money  the  respondent  received  from 
Walter  Livingston's  brother. 

The  depositions  of  three  witnesses  were  read  at  the  hear- 
'  ing,  which  stated,  that  in  April  or  May,  1792,  the  witnesses 
were  creditors,  one  of  them  of  Walter  Livingston,  and  one 
of  them  of  Walter  Livingston  and  Isaac  Whippo ;  that  at 
that  time  Walter  Livingston  and  Isaac  Whippo  absconded 
or  concealed  themselves,  to  avoid  being  arrested  by  their 
creditors,  and  were  generally  reputed  insolvent ;  that  under 
these  circumstances,  they  were,  with  many  other  creditors 
of  Walter  Livingston,  induced  to  make  a  compromise  with 
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Henry  Livingston,  the  brother  of  Walter  Livingston,  and  ac- 
cepted from  hicn  13  &hi  lings  and  4  pence  in  the  pound,  for 
their  respective  debts ;  that  Isaac  Whippo  was  still  insolvent, 
and  that  during  the  time  in  question  the  appellants  and  the 
respondent  were  in  habits  of  great  intimacy  with  each  other, 
and  that  the  respondent  often  endorsed  the  appellants'  pa- 
per. 

It  was  agreed  between  the  counsel  for  the  plaintiffs  and 
the  respondent,  that  the  only  point  in  dispute  between  the 
parties  was,  whether  the  respondent  should  account  with 
the  appellants  for  the  full  value  of  the  said  40  half  shares 
mentioned  in  the  note,  or  contract,  endorsed  by  Walter  Li- 
vingston ;  or  whether,  in  settling  the  account  between  the 
parties,  the  appellants  were  to  be  credited  by  the  respondent, 
only  for  the  money  so  recejved  by  him,  upon  the  compromise 
made  with  Henry  Livingston. 

The  chancellor  decreed,  that  the  appellants  should  pay  to 
the  respondent,  the  value  of  the  40  shares  of  the  bank  stock 
of  the  United  States,  with  interest  from  the  1st  day  of  May, 
1792,  deducting,  nevertheless,  therefrom,  the  money 
received  by  the  respondent  upon  the  •note  for  40  half  ['428] 
shares^f  the  like  stock,  endorsed  by  the  said  Wal- 
ter Livingston,  with  interest  from  the  time  the  same  was  re- 
ceived by  the  respondent ;  and  that  it  should  be  referred  to  a 
master,  to  state  the  account  between  the  parties  accordingly ; 
and  that  the  suit  at  law  should  be  discontinued,  and  each 
party  should  pay  his  own  costs.  The  matter  being  thereup- 
on referred  to  a  master,  a  report  was  made  by  him,  which 
was  confirmed,  stating,  that  upon  the  principles  mentioned 
in  the  decree,  there  was  due  to  the  respondent  fiom  the  ap- 
pellants the  sum  of  6032  dollars  and  63  cents. 

From  this  decree  the  present  appeal  was  entered,  and 
which  the  appellants  contended  was  erroneous : 

1.  Because  there  was  no  evidence  that  Gilchrist  had  com- 
promised. 

2.  Because  Gilchrist  had  no  right  to  compound,  and  look 
to  A.  and  B.  for  the  deficiency. 

3.  Because  interest  was  allowed 
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4.  Because,  as  an  action  was  pending  at  law,  between 
Pierpont  and  the  appellants,  the  chancellor,  in  case  he  did 
not  think  them  entitled  to  have  the  contract  cancelled,  ought 
only  to  have  dismissed  the  bill,  and  let  the  damages  be  asses- 
sed by  a  jury. 

The  respondent,  on  the  contrary,  insisted  that  the  decree 
and  orders  were  right  and  jast,  and  ought  to  be  affirmed : 

1.  Because  it  appeared  that  the  appellants,  on  the  1st  day 
of  May,  1792,  justly  owed  the  respondent  the  value  of  40 
shares  of  the  bank  stock  of  the  United  States. 

2.  That  the  appellants,  being  thus  indebted,  put  into  the 
respondent's  hands  the  note  endorsed  by  Walter  Livingston, 
for  40  half  shares  of  the  like  stock,  to  be  recovered  after  the 
said  note  had  been  protested,  and  the  maker  and  endorser 
had  absconded. 

3.  That  the  respondent  made  ^immediate  efforts  to  re- 
cover the  amount  of   the  note  ;    and  under  an  impres- 
sion then  generally  prevalent,  of  the.  insolvency  of 

[*429J  *Walter  Livingston,  concurred  with  his  creditors 
generally  in  a  compromise  at  J 3  shillings  ai!d  4 
pence  in  the  pound  ;  in  which  compromise  the  respondent 
acted  with  good  faith,  and  the  best  intentions  towards  the 
appellants ;  that  better  terms  of  settlement  could  not  have 
been  made  then  nor  since;  and  that  the  respondent  has 
given  the  appellants  credit  for  the  moneys  received  by  him, 
and  has  only  recovered,  by  the  decree,  the  balance  due. 

4.  That  the  respondent's  answer  is  conclusive  evidence 
that  the  appellants  approved  the  compromise ;  but  that  with- 
out such  evidence,  it  is  a  rational  conclusion  that  such  was 
the  fact,  from  the  strict  intimacy  subsisting  between  the  par- 
ties ;  besides,  from  the  nature  of  the  case,  the  respondent  had 
an  implied  right  to  make  such  settlement  as  in  his  judgment 
was  deemed  eligible,  provided  he  acted  with  good  faith. 

5.  Admitting  Walter  Livingston  to  have  been  solvent,  still 
the  compromise  was  advisable,  because  the  respondent  was 
informed  by  several  eminent  counsel,  that  Walter  Living- 
ston was  not  responsible  in  law  or  equity  upon  the  note  in 
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qaestioD,  it  not  being  a  negotiable  paper,  and  therefore  could 
not  be  endorsed  in  blank,  so  as  to  charge  the  endorser. 

The  cause  was  argued  by  B.  Livingston^  for  the  appel- 
lants, and  Troupi  for  the  respondent. 

Radclifp,  J.  1.  The  respondent  paid  the  money  on  the 
notes  guarantied  by  him  for  his  own  indemnity.  He  stood 
in  the  character  of  surety ;  and  having  paid  the  money  for 
his  principals,  he  was  entitled  to  receive  it  again,  with  in- 
terest from  the  time  of  payment. 

With  regard  to  the  notes  of  Whippo  endorsed  by  Walter 
Livingston,  there  is  no  evidence  that  he  acted  without  autho- 
rity in  compromising  with  the  latter  at  13  shillings  and  4 
pence  in  the  pound.  On  the  contrary,  the  respondent,  in 
his  answer  in  chancery,  swears,  that  he  communi- 
cated *the  negotiations  of  the  creditors  of  Walter  Li-  [MSO] 
vingston  to  the  appellants ;  that  he  has  no  doubt  but 
the  latter  assented  to  the  terms  which  were  made,  and  is 
certain  they  made  no  objection,  and  that  he  and  they  were 
in  habits  of  intimacy  at  the  time.(a)     The  answer  in  this 

(«)  Omni*  ratihahitio  retrotrahitttr  et  mandato  priori  agmparattrr,  or  a«  it 
ifl  expreased  in  Lawrence  v.  Taylor,  (5  Hill,  107,  113,)  an  adoptive  authority 
relates  back  to  the  time  of  the  original  transaction,  and  is  deemed  in  law  the 
same  to  all  purposes  as  if  it  had  been  given  before.  Mr.  Dunlap,  in  his  learn- 
ed notes  to  Paley  on  Agency,  has  eo  faiiy  considered  this  subject  as  to  supersede 
the  necessity  of  any  further  investigation.  **  The  doctrine  on  this  subject  is  sta- 
ted, as  usual,  with  clearness  and  precision  in  Liv.  Pr.  &.  Ag.  vol.  1,  p.  44,  et  »eq. 
The  author  says :  '  If  I  make  a  contract  in  the  name  of  a  person,  who  has 
not  given  me  an  authority,  he  will  be  under  no  obligation  to  ratify  it,  nor  will 
he  be  bound  to  the  performance  of  it  But  if,  with  full  knowledge  of  what  I 
have  done,  he  ratify  the  act,  he  will  be  considered-  to  have  contracted  origi- 
nally by  my  agency ;  for  the  ratification  is  equivalent  to  an  original  authori- 
ty, according  to  the  maxim  that  omnio  ratihabitio  mandato  e^iparatur. 
The  effect  of  a  ratification  is  also  to  subject  the  principal  to  the  same  obliga- 
tions to  his  agent,  as  if  the  latter  had  been  expressly  employed  to  do  the  bn« 
siness.'  *  It  is  not  necessary  that  there  should  be  an  express  act  of  ratifica^ 
tion,  in  order  to  oblige  the  .principal  to  the  performance  of  the  contract,  or  to 
subject  him  to  the  obligation  of  indemnifying  his  agent ;  but  his  subsequent 
assent  may  be  inferred  from  circumstances,  which  the  law  considers  equiva- 
lent to  an  express  ratification.' — *  Another  effect  of  ratification  is  to  discharge 
the  agent  from  the  responsibility  to  his  principal,  which  he  has  incurred  by  im- 
proper management  of  the  busineis  entrusted  to  him,  or  by  disobedietfoe  of  or- 

Vol.  II.  79 
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particular  must  be  received  as  evidence  until  disproved,  and 
of  course  the  respondent  cannot  be  deemed  responsible  for 

den.'  A^in,  voL  1,  p.  391 :  'We  have  seen^  rn  a  former  ehapter  that  the 
•ttbiequeut  aaaent  of  the  priocipal  will  confirm  the  anauthorized  acta  of  the 
Sfenti  ao  that  the  former  will  be  boand  by  them  in  respect  to  third  persona. 
The  same  rule  applies  to  the  agent's  responsibility.  He  will  be  released  from 
any  claim  against  him  for  damages  by  any  act  of  hia  principal  which  amoants 
to  a  confirmation  of  what  has  been  done.'  (And  see  WiUinka  t. HoUingawrih^ 
6  Wheat.  79.  London  and  Birmingham  Railway  Co»  y.  Winter^  Or.  Sl  Ph« 
57.  Towle  ▼.  Stevenson,  1  Johns.  Cas.  HO.  Randal  v.  Van  VeehUn,  19 
Johns.  Rep.  60.  Skinner  y,  Dayton,  id.  554.  RogeroY.  Kneeland,  13  Wend. 
114.  S.  C.  10  Wend.  219.  Loraine  v.  Cartwright,  3  Wash.  C.  C.  Rep.  154. 
Cmokman  y,  Loker,  2  Mass.  Rep.  106.  Froihingham  y.  HaUy,  3  Maaa.  Rep. 
70.  Clement  ▼.  Jonet,  12  Mass.  Rep.  65.  Odiome  ▼.  Maxey,  13  Mass.  Rep. 
189.  Pratt  ▼.  Putnam,  id.  361.  Fieker  ▼.  WiUard,  id.  361.  Coming  v. 
Southland,  3  Hill,  552.  Mote  y.  The  Roeeie  Lead  Mining  Co.  5  Hill.  137. 
Sehimmelpennieh  v.  Bayard,  1  Peters,  264.)  The  principle  of  recognition  is 
BOt  affected  by  any  question  ariaing  oat  of  the  statnte  of  fraada.  *  An  autho- 
rity, by  adopting  the  transaction,  may  aa  well  be  conferred  where  the  quea* 
tion  of  agency  ariaea  under  the  statute  of  frauds,  as  under  the  common  law.' 
(Cowen  J.  Lawrence  v.  Taylor,  5  Hill,  113.  Davie  y.  Shielde,  24  Wend. 
325.)  But  to  render  the  assent  of  the  principal  effectual,  it  must  be  with  full 
knowledge  of  the  facts. 

*•  The  acta  of  the  principal  are  to  be  constmed  liberally  in  fayor  of  an  adop- 
tion of  the  acts  of  an  agent  (1  Liy.  Pr.  6l  Ag.  394.  Codwiee  ▼.  Hacker,  I 
Cainea'  Rep.  526.) 

"  A  person  executing  an  instrument  in  the  name  of  another,  assuming  to 
bo  hia  agent,  but  having  in  fact  no  authority  for  that  purpoae,  doea  not  exempt 
himaelf  from  peiaonal  liability  to  the  peraon  with  whom  he  undertook  to  con- 
traet,  by  the  subsequent  ratification  of  the  assumed  principal.  (Poimer  t. 
Stepheno,  1  Denio,  471.    Roeeiter  y.  Roeeiter,  6  Wend.  494.) 

'<  Where  A.  doea  an  act  as  agent  for  B.  without  any  commnnieation  with 
CL,  C.  eannot  by  afterwards  adopting  that  act,  make  A.  his  agent,  and  there- 
by incur  any  liability,  or  take  any  benefit  under  the  act  of  A.  ( Wtison  r. 
Twmmam,  6  Mann.  &  Gran.  236.)  In  that  case,  (p  242.)  Tindal,  C.  J.  deli- 
Tacing  the  judgment  of  the  court,  aays : '  The  seisare  of  the  plaintiff's  goods' — 
this  was  an  action  of  treapaai  de  home  aeportatie — '  waa  made  by  aome  offi- 
eara  af  the  sheriff,  without  any  precedent  authority  from  Tumman,  who  ap- 
peared upon  the  evidence  at  the  trial  to  be  a  plaintiff  in  aome  suit,  the  nature 
of  which  did  not  transpire,  but  who  b  foand  by  the  jury  not  to  have  givea 
any  preeedent  authority  to  take  the  goods  of  the  plaintiflb,  but  to  have  rati- 
fied the  taking  after  it  was  made.  The  queation,  therefore,  ia  a  dry  quostaoa 
of  lav,  whether  the  aubaequent  ratification  by  the  defendant,  of  a  taking  un- 
der such  ciroumstaaoes»  is  the  same,  in  its  couaequaneea,  aa  a  prtoedeut  com- 
oHmd  of  Ike  daleiidaut    And  we  UiiBk»  uadar  the  aothoriUwy  and  th«  natiife 
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more  than  the  real  amount  he  received  from  the  notes  en- 
dorsed by  Walter  Livingstoni  as  he  acted  therein  'as  the 

of  Um  thing  itaelf,  that  it  ii  not — That  an  aat  done,  fw  mnother,  by  a  penon 
not  aviifDing  to  net  for  himaelf,  but  for  suoh  other  perwa,  though  without  any 
precedent  authority  whatever,  beoomee  the  aei  of  the  priaeipal,  if  eabeequent- 
ly  ratified  by  him.  ia  the  known  and  well  ettabilebed  rule  ef  law.  In  that 
oaee  the  principal  is  bound  by  the  act,  whether  it  be  for  hie  detriment  or  hie 
advantage,  and  whether  it  be  foonded  on  a  tort  or  a  contract,  to  the  laine  ex- 
tent ae  by,  and  with  all  the  eoneeqaences  which  follow  from  the  tame  act 
done  by  hie  preeteat  authority.  Such  was  the  precise  dtstioction  taken  in  the 
Year  Book,  (H.  7,  H.  4,  fo.  24,  pi.  l)--that  if  the  bailiff  took  the  heriot, 
claiming  property  in  it  himself,  the  subsequent  agreement  of  the  lord  would 
not  amount  to  a  ratification  of  his  authority  as  bailiflT  at  the  time.  The  same 
distinction  is  also  laid  down  by  Anderson,  C  J.  in  Godbolt's  Reports,  109 :  *  if 
one  have  canse  to  distrain  my  goods,  and  a  stranger,  of  his  own  wrong  without 
any  warrant  or  authority  given  him  by  the  other,  takes  my  goods,  not  as  bai* 
liff  or  servant  to  the  other,  and  I  bring  an  action  of  trespass  against  him,  can 
ho  excuse  himself  by  saying  that  he  did  it  as  his  bailiff  or  servant?  Can  ho 
also  father  his  misdemeanor  upon  another?  He  cannot ;  for  once  he  was  a 
trespasser,  and  his-  intent  was  manifest.'— -In  the  present  case  the  sherififs  of* 
ficen  who  were  the  original  trespassen  by  taking  the  goods  of  the  plaintiflii» 
were  not  servants  or  agents  of  the  defendant  7*anmian,  but  the  agents  of  a 
public  officer  or  minister  obeying  the  mandate  of  a  court  of  justice.  They 
did  not  assumrto  act  at  the  time  as  agents  or  baiiifis  of  the  then  plaintiff 
Tumroan,  but  they  acted  as  the  servants  of  another,  vix.  the  sheriff,  by  virtue 
of  the  process  directed  to  him  by  the  court.  And  this  forms  the  distinction 
between  the  present  case,  and  that  of  Parmnf  v.  Lloyd,  (3  Wlls.  341,)  relied 
npon  in  the  aigument  If  the  defendant  Tummaa  had  directed  the  sheriff  to 
lake  the  goods  of  the  preaent  plaintiffs,  under  a  valid  writ,  requiring  him  to 
Cake  the  goods  of  another  perM>n  than  the  defendant  in  the  original  action, 
Mch  previous  direction  wouJd  undoubtedly  have  made  him  a  trespasser.  BoC 
where  the  sheriff  acting  under  a  vnlid  writ  by  command  of  the  court,  and  as 
the  qervant  of  the  court  seises  the  wrong  person's  goods,  a  subsequent  decla- 
ntion  by  the  plaiatiff  ia  the  original  action,  ratifying  and  approving  the  tak- 
ing, cannot,  upon  the  distinction  above  taken,  alter  the  character  of  the  ori- 
ginal taking,  and  make  it  a  wrongful  taking  by  the  plaintiff  in  the  original 


*'  It  Is  evident  that  there  can  be  no  stronger  ratification  of  the  act  of  an 
•gent,  than  the  principal's  availing  himself  of  the  benefit  of  such  act,  althoogk 
nnauthorised ;  and  that  in  like  manner,  a  person  by  availing  himself  of  the 
net  of  one  whom  he  had  not  originally  appointed  his  agent,  must  be  deemed 
■etrospsoirvely  to  have  created  the  agency  from  which  be  derives  a  profit. 
In  either  ease,  the  presumed  ratification  subjects  the  principal  to  the  same 
liabilities  to  third  poisons  or  to  the  agent,  as  if  the  latter  had,  in  the  one  case, 
Mlad  within  tho  seope  of  his  powers ;  or  in  the  other,  had  boon  a  duly  eonrti* 
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agent  of  the  appellants,  and  by  their  authority.  The  differ- 
ence between  the  sum  so  received  and  the  amount  of  the 

luted  agent.  Where  bills  were  drawn  by  a  supercargo,  whose  authority  to 
that  extent  might  be  donbtfol,  for  the  parpiDee  of  purchasing  a  cargo,  on  the 
principals  and  others,  to  be  paid  by  the  principals,  who  reoeive  the  cargo,  and 
dispose  of  it  to  a  very  considerable  profit ;  Marshall,  C.  J.  said :  '  Can  they 
now  be  permitted  in  a  court  of  conscience  to  question  the  authority  by  which 
the  bills  were  drawn  1*  {Clark**  ExWa  v.  Van  Rtemedyek,  9  Cranch,  153.) 
Where  a  factor  was  authorized  to  sell  goods  at  a  limited  price,  and  he  after- 
wards sold  them  below  that  price,  and  sent  an  account  to  his  principal  of  the 
sales  and  prices,  aatfaorized  him  to  draw  for  the  balance  of  the  account,  and 
the  principal  received  the  account  and  drew  for  the  balance,  and  made  no 
objections  in  his  letters,  or  otherwise,  to  the  conduct  of  the  factor  in  the  sales ; 
it  was  held  that  his  conduct  amounted  to  a  ratification  of  the  factor's  pro-  \ 

oeedings.  {Richmond  Manufacturing  Co,  y.  StarkB^  4  Mason,  296.)  So,  by 
bringing  a  suit  against  the  agent  to  recover  the  proceeds  of  an  unauthorized  i 

sale,  the  principal  ratifies  his  act  in  making  the  sale.     {The  Prendent  of  the  ' 

Hartford  Bank  v.  Barry,  17  Mass.  R.  97.  See  Smith  y.  The  Birmingham,  ^. 
Oae  Light  Co,  1  Ad.  &  Ell.  526.  Skinner  v.  Dayton,  19  Johns.  Rep.  554. 
Forreetier  v.  Bordman,  1  Story's  Rep.  43.  Bell  v.  Cunningham,  3  Peters, 
69.  The  Episcopal  Charitable  Society  v.  The  Epieeopal  Church  in  Dedham, 
1  Pick,  372.  Copeland  v.  The  Mercantile  Ine.  Co,  6  Pick.  203.  Shirae  v. 
Morris,  8  Cowen,  60.) 

'*  In  a  case  in  which  it  was  sought  to  recover  upon  a  bill  of  exchange  ac- 
cepted in  the  defendant's  name  by  his  agent,  it  was  held  that  whero  no  ex- 
press authority  is  proved  authorizing  the  agent  to  bind  the  principal  in  the 
manner  he  Is  sought  to  be  charged,  but  such  authority  is  presumed  from  the 
previous  conduct  of  the  party  rocognizing  such  acts  as  binding  on  him,  it  wiU 
be  necessary  to  show  that  the  instrument  was  taken  on  the  faith  of  such  pre- 
vious recognition  of  authority  in  the  agent  to  bind  the  principal.  {St,  John 
T.  Redmond,  9  Porter's  (Alabama)  Rep.  428."  Dunlap's  ed.  of  Paley  ou 
Agency,  171,  n.  (o.)    See  also  id.  n.  (p.)) 

**  The  assent  or  acquiescence,  by  which  the  principal  shall  be  bound,  mnst 
be  given  with  knowledge,  or  the  means  of  acquiring  knowledge  of  all  the  cir- 
cumstances of  the  case. — A  ratification  of  the  unauthorized  acts  of  an  attor- 
ney in  fact  without  a  full  knowledge  of  all  the  facts  connected  with  those 
acts,  is  not  binding  on  the  principal.  No  doctrine  is  better  settled,  on  princi- 
ple and  authority,  than  this,  that  the  ratification  of  the  act  of  an  agent  previ. 
oualy  unauthorized,  must,  in  order  to  bind  the  principal,  be  with  a  full  know- 
ledge of  all  the  material  facts.  If  the  material  facts  be  either  suppressed  or 
nnknown,  the  ratification  is  invalid,  because  founded  on  mistake  or  fraud. 
{Owinge  v.  Oiddinge,  9  Peters,  608,  629.  Davidson  v.  Stanley,  2  Mann.  6l 
Gr.  721.)  If  the  principal,  after  a  knowledge  that  his  orders  have  been  vio- 
lated by  his  agent,  receives  merohandize  purehased  for  him  contrary  to  orders, 
and  sells  the  same  without  signifying  any  intention  of  disavowing  the  acts  of 
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moneys  paid  by  him  as  their  surety,  must,  therefore,  be  the 
measure  of  his  demand. 

2.  The  chancellor  did  right  in  proceeding  to  decree  on  the 
merits.  The  whole  case  was  before  him,  and  a  court  of  law 
must  proceed  by  the  same  rule,  as  to  the  amount  of  the  re- 
spondent's recovery.     There  could,  therefore,  be  no  use  in 

the  agent,  an  iafereoee  in  favor  of  the  ratification  of  the  acta  of  the  agent 
niay  fairly  be  drawn  by  the  jury ;  but  if  the  merchandize  waa  received  by  the 
principal,  under  a  just  confidence  that  his  order  to  his  agent  had  been  faith- 
folly  executed,  such  an  inference  would  be  in  a  high  degree  unreasonable. 
{BeU  V.  Cutmingham,  3  Peten,  69.) 

"  When  the  principal  is  informed  of  what  has  been  done,  he  most  dissentf 
and  give  notice  of  it  within  a  reasonable  time ;  and  if  he  does  not,  his  assent 
and  ratification  will  be  presumed.  (S  Kent's  Comm.  616.  I  Liv.  Pr.  6l  Ag. 
396.  Benedict  v.  Smith,  10  Paige,  127.)  Therefore,  where  the  principals 
received  a  letter  from  the  agent,  in  July,  informiog  them  of  what  he  had 
done,  and  they  were  silent  until  October,  and  then  for  the  firat  time  complain- 
ed ;  they  were  considered  to  have  waived  any  right  of  action  which  they  may 
have  had.  (Catrnss  v.  BUecker,  12  Johns,  Rep.  300.)  The  following  case 
stated  by  Emerigon,  Traite  des  Aesurances,  vol.  1,  p.  144,  is  cited,  2  Kent's 
Comm.  615 ;  1  Liv.  Pr.  Sl  Ag.  49.— A  merchant  in  Palermo,  wrote  to  a  house 
in  M amilles,  that  he  had  shipped  goods  consigned  to.  them,  to  be  sold  on  his 
account.  The  ship  being  out  of  time,  the  consignees  at  Marseilles  caused  the 
cargo  to  be  insured  on  account  of  their  friend  at  Palermo,  and  gave  him  ad- 
vice of  it  He  received  the  letter,  and  made  no  reply,  and  the  vesael  arriving 
safe,  he  refused  to  account  for  the  premium  paid  by  the  consignees,  under 
the  pretence  that  they  had  insured  without  orden.  But  the  reception  of  the 
letter,  and  the  subsequent  silence,  were  deemed  by  the  law  merchant  equiva- 
lent to  a  ratification  of  the  act — (See  further,  Murray  v.  TQlandf  3  Johns.  Ch. 
Rep.  369,  374.  Viamta  v.  Barclay,  3  Cowen,  281.  ParkhurH  v.  Imlay,  15 
Wend.  235.  Brick  v.  Johneon,  6  Mass.  Rep.  196.  Shaw  v.  Nudd,  6  Pick. 
9.  Benedict  v.  Smith,  10  Paige,  130.  Bredin  v.  Dubarry,  14  Serg.  & 
Rawie,  30.    Richmond  Manufacturing  Co.  ▼.  Starko,  4  Mason,  396.) 

'*  On  the  other  hand,  the  agent  may  forfeit  his  right  of  construing  the  si'* 
lence  of  his  principal  as  an  implied  acquiescence,  by  his  own  neglect  in  fur- 
nishing the  latter  with  requisite  information  in  due  time.  Parker,  C.  J.  says : 
'  The  cases  of  ratificalion  are,  where  the  agent  has  gone  beyond  or  besides 
his  authority,  for  the  benefit,  as  he  supposes,  of  his  principal,  and  gives  him 
immediate  notice.  In  such  case,  silence  is  construed  acquiescence  and  rati- 
fication. But  a  delay  of  intelligence,  until  an  election  to  approve  or  disap- 
prove would  be  attended  with  no  advantage  to  the  principal,  defeats  the  right 
to  construe  silence  into  ratification.'  (Amory  v.  Hamilton,  17  Mass.  Rep. 
109."     Dunlap*s  ed.  of  Paley  on  Agency,  172,  n.  (f .)) 
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sending  it  again  to  be  tried  at  lav ;  and  it  would  be  attended 
with  unnecessary  litigation  and  expense.  The  appellants 
ought  not  to  complain  of  a  decision  on  the  whole  merits. 
They  sought  their  remedy  in  <^hancery,  and  cannot  sei&k  it 
in  parcels.  Although  their  bill  prayed  an  injunction  and 
specific  relief  only,  the  chancellor  had  a  right  to  decide 
against  the  whole  relief  sought,  and  to  decree  in  favor  of  the 
defendants,  and  was  not  confined  to  any  one  specific  object 
stated  in  the  bill.  The  whole  case  was  before  him,  and  it 
was  his  right  and  his  duty  to  decide  definitively  between 
the  parties. 

I  am,  therefore,  of  opinion,  that  the  decree  ought  to  be  af- 
firmed. 

Kent,  J.  1.  I  admit  that  the  respondent,  by  taking  the 
note  of  Whippo,  endorsed  by  Walter  Livingston,  to  collect 
for  the  use  of  the  appellants,  had  no  authority  to  sell  it  at  a 
depreciated  rate;  but  having  received  propositions 
[•431]  from  Henry  Livingston  to  pay  the  note  at  the  •rate 
of  13  shillings  and  4  pence  in  the  pound,  and  Wal- 
ter Livingston  being  generally  reputed  insolvent,  and  process 
actually  awarded  against  him  as  an  absconding  debtor ;  and 
the  respondent  liaring  communicated,  (as  appears  by  his 
answer,)  the  propositions  made  by  Henry  Livingston  to  the 
appellants,  who  made  no  objections  to  them,  they  must,  I 
think,  be  considered  as  having  assented  to,  or  ratified  the 
same.  And  the  maxim  is  amnis  raiihcMtio  mandato  (BquU 
paratur.  The  intimacy  between  the  parties,  and  their  long 
silence,  confirm  this  conclusion.  The  respondent  is  answer- 
able, then,  for  the  note  to  the  amount  of  13  shillings  and  4 
pence  in  the  pound,  according  to  the  chancellor's  decree. 

2.  The  court  of  chancery  having  acquired  cognizance  of 
a  suit,  for  the  purpose  of  discovery  or  injunction,  will,  in  most 
cases  of  account,  whenever  it  is  in  full  possession  of  the  me- 
rits, and  has  sufficient  materials  before  it,  retain  the  suit,  in 
order  to  do  complete  justice  between  the  parties,  and  to  pre- 
vent useless  litigation  and  expense.  (3  Atk.  263.  Cases  in 
Ch.  40.    Ponb.  Eq.  12.) 

3.  it  appears  to  be  admitted  by  the  appellants,  that  the 
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respondent  paid  for  them,  as  guarantee,  to  the  amount  of  40 
shares,  25  of  which  he  advanced  on  or  about  the  1st  of  May, 
1792  ;  and  though  he  took  up  Pierponi's  note  in  March  pre- 
ceding for  4290  dollars ;  yet  the  appellants  were  not  obliged 
to  pay  until  May,  nor  the  respondent  to  take  up  the  note  till 
that  time. 

The  price  of  the  stock  in  May,  ought,  therefore,  to  be  the 
criterion,  for,  perhaps,  the  respondent  may  have  paid  a  high- 
er price  in  March.  I  do  not  think  it  a  gambling  act  in  the 
respondent  to  Cake  up  the  note  prior  to  May.  Prudence,  and 
his  own  security,  may  have  dictated  such  a  measure. 

I  am,  therefore,  for  affirming  the  decree. 

*A  majority  of  the  court  being  of  the  same  opi-    [*432] 
nion,  it  was,  thereupon,  ordered,  adjudged  and 
DECREED,  that  the  decree  of  the  court  of  chancery  be  af- 
firmed. 

Judgment  of  affirmance.(&) 

(i)  Mr.  JiMtice  Story,  in  commenting  npon  that  cian  of  eases  where  the 
question  is  considered  how  far  a  eoart  of  eqaity  will  retain  a  suit  for  the  par- 
pose  of  administering  complete  jastiee  between  the  parties,  after  haviog  ac- 
qoired  cognizaDce  of  it  for  the  purpose  of  discovery,  remarks :  '*  In  America, 
a  strong  disposition  has  been  shown  to  follow  out  a  conrenient  and  uniform 
principle  of  jurisdiction,  and  to  adhere  to  that  which  seems  formerly,  (as  we 
liave  seen,)  to  have  received  the  approbation  of  Lord  Nottingham.  (Story's 
Eq.  Jur.  §  65,  n.  (3.)  Id.  §  691.)  The  principle  is,  that,  where  the  jurisdic- 
tion once  attaches  for  discovery,-  and  the  discovery  is  actually  obtained,  the 
court  will  farther  entertain  the  bill  for  relief,  if  the  plsintiff  prays  it  This 
has  been  broadly  asserted  in  many  cases,  and  certainly  possesses  the  recom« 
mendation  of  simplicity  and  uniformity  of  application  ;  and  escapes  from  what 
seems  to  be  the  capricious  and  unintelligible  line  of  demarkation,  pointed  out  ^ 
in  the  English  authorities.  Thus,  it  has  been  laid  down  in  the  courts  of  New 
York,  upon  more  than  one  occasion,  as  a  settled  rule,  that  when  the  court  of 
chancery  has  gained  jurisdiction  of  a  cause  for  one  purpose,  it  may  retain  it 
generally  for  relief.  {Raihbomi  v.  Warren,  10  Johns.  Rep.  587,  596.  JTtn^ 
V.  Baldwin^  17  Johns.  Rep.  384.  See  also  Leroy  v.  Veeder,  I  Johns.  Cas.  417. 
S.  C.  9  Gaines'  Cas.  in  Err.  175.  Hephwm  v.  Dundae,  1  Wheat.  Rep.  197. 
Ludlow  T.  Simond,  9  Calnes'  Err.  1,  38,  51,  53.)  A  similar  doctrine  has 
been  asserted  in  other  states ;  (Ckieke9ter*»  Executor  v.  Vaee^  AdmmUtraior, 
1  Munf.  Rep.  98  ;  Ukam  v.  CHlberi,  3  Connect  Rep.  166 ;  Ferguton  v.  Wa- 
fsrs,  3  Bibb,  303  ;  MiddUt&wn  Bankr.  Ruie,  3  Conn.  Rep.  139  ;)  and  it  has 
been  afl&rmed  in  the  snpreme  court  of  the  United  States.  On  one  oecasioni 
it-wat  laid  down  by  the  iMt  named  court,  *  That  if  certain  feeU  eMentiftl  to 
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Cornelius  Ray,  John  Lansing,  Jun.  and  Cornelia, 
HIS  Wipe,  Appellants^  ag-aiiut  Ann  Boqart,  Corne- 
lius N.  BooART,  David  S.  Bogart,  Helena  Boqart, 
AND  Cary  Ludlow,  Respondents. 

Where  A.  B.  and  C.  entered  into  partnerabip  in  trade,  in  1767,  and  continued 
bnsineee  until  May,  1774,  when  B.  died,  and  the  ixartnership  was  thereby 
diMoWed,  and  C.  afterwards  died  in  1762,  and  A.  in  1788,  without  the  part^ 
nenhip  accounts  haying  been  settled  ;  and  in  1794,  the  representatives  of  A. 
filed  a  bill  in  chancery  against  the  representatives  of  the  other  partners,  for 
an  examination  and  settlement  of  accounts,  and  for  the  payment  of  a  balance 
claimed  ;  the  court  dismissed  the  bill  on  account  of  the  lapse  of  time  and 
the  death  of  the  parties,  considering  it  as  a  stale  demand. 

Henry  C.  Bogart.  Robert  Ray  and  Daniel  Stiles,  some 
time  in  the  year  1757  entered  into  partnership  for  the  pur- 

the  merits  of  a  claim  purely  legal,  be  ezcIusiTely  within  the  knowledge  of  the 
party,  against  whom  that  claim  is  asserted,  be  may  be  required  in  a  court  of 
chancery  to  disclose  those  facts ;  and  the  court,  being  thus  rightly  in  posses- 
sion of  the  cause,  will  proceed  to  determine  the  whole  matter  in  controversy.' 
{RusaeU  v.  CIwtWb  Exeeutor$,  7  Cranch,  69.) 

*<  This  doctrine,  however,  though  generally  true,  is  not  to  be  deemed  of 
universal  application.  {Middletown  Bank  v.  Ru98,  3  Conn.  Rep.  135,  140. 
Id.  166.)  To  justify  a  court  of  equity  in  granting  relief,  as  consequent  upon 
discovery,  in  cases  of  this  sort,  it  seems  necessary,  that  the  relief  should  be  of 
such  a  nature,  as  a  court  of  equity  may  properly  grant  in  the  ordinary  exer- 
cise of  its  authority.  If,  therefore,  the  proper  relief  be  by  an  award  of  dama- 
ges, which  can  alone  be  ascertained  by  a  jury,  there  may  be  a  strong  reason 
for  declining  the  exercise  of  the  jurisdiction,  since  it  is  the  appropriate  func- 
tion of  a  court  of  law  to  superintend  such  trials.  And,  in  many  other  cases, 
where  a  question  arises,  purely  of  matters  of  fact,  fit  to  be  tried  by  a  jury,  and 
the  relief  is  dependent  upon  that  question,  there  is  equal  reason  that  the  juris- 
diction for  relief  should  be  altogether  declined  ;  or,  at  all  events,  that  if  the 
bill  is  retained,  a  trial  at  law  should  be  directed  by  the  court,  and  relief  grant- 
ed or  withheld,  according  to  the  final  issue  of  the  trial.  Thus,  if  a  bill  seeks 
the  discovery  of  a  contract  for  the  sale  of  goods  and  chattels,  or  of  a  wrong- 
ful converaion  of  goods  and  chattels,  and  the  breach  of  the  contract,  or  the 
conversion  of  the  goods  and  chattels,  is  properly  remediable  in  damages,  to  be 
ascertained  by  a  jury,  the  relief  seems  properly  to  belong  to  a  court  of  law. 
In  like  manner,  questions  of  fraud  in  obtaining  and  executing  a  will  of  real 
estate,  and  many  cases  of  controverted  titles  to  real  estate,  dependent  partly 
on  matten  of  fact  and  partly  on  matters  of  law,  are  properly  triable  in  an 
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pose  of  merchandising  and  distilling.      It  was  virtually 
agreed  between  them,  that  they  should  equally  divide  the 
profits,  and  bear  the  loss  arising  from  the  business. 
Robert  Ray  conducted  the  business  in  his  own  name,  for 

ejectment,  and  may  well  be  left  to  the  common  tribunals.  (Jones  y.  Jones,  3 
Meriv.  Rep.  161.)  And  it  has  accordingly  been  laid  down  in  some  of  the 
American  courts,  that,  under  such  circumstances,  where  the  yerdict  of  a  jury 
is  necessary  to  ascertain  the  extent  of  the  relief,  the  plaintiff  should  be  left  to  ' 
his  action  at  law  after  the  discoyerj  is  obtained.  {Lynch  y.  Sumrall,  1  Marsh 
Kentucky  Rep.  469.) 

**  The  distinction  here  pointed  out  furnishes  a  clear  line  for  the  exercise  of 
equity  jurisdiction  in  cases  where  relief  is  sought  upon  bills  of  discovery  ;  and, 
if  it  should  reeeiye  a  general  sanction  in  the  American  courts,  it  will  greatly 
dimiaish  the  embarrassments  which  have  hitherto  attended  many  investiga- 
tions of  the  subject.  In  the  present  state  of  the  authorities,  however,  little 
more  can  be  absolutely  affirmed  than  these  propositions :  first,  that  in  bills  of 
discovery  seeking  relief,  if  any  part  of  the  relief  sought  be  of  an  equitable  na- 
ture, the  court  will  retain  the  bill  for  complete  relief;  secondly,  that  in  mat- 
ten  of  account,  fraud,  mistake  and  accident  the  jurisdiction  for  relief  will,  ge- 
nerally, hot  not  universally,  be  retained  and  favored ;  and  thirdly,  that  in 
cases  where  the  remedy  at  law  is  more  appropriate  than  the  remedy  in  equity, 
or  the  verdict  of  a  jury  is  indispensable  to  the  relief  sought,  the  jurisdiction 
will  either  be  declined,  or  if  retained,  will  be  so  subject  to  a  trial  at  law. 

"  From  what  has  been  already  stated,  it  is  manifest  that  the  jurisdiction  in 
cases  of  this  sort,  attaches  in  equity  solely  on  the  ground  of  discovery.  If 
therefore,  the  discovery  is  not  obtained,  or  it  is  used  as  a  mere  pretence  to 
give  jurisdiction,  it  would  be  a  gross  abuse  to  entertain  the  suit  in  equity, 
when  the  whole  foundation  on  which  it  rests  is  either  disproved  or  it  is  shown 
to  be  a  colorable  disguise  for  the  purpose  of  changing  the  forum  of  litigation. 
Hence,  to  maintain  the  jurisdiction  for  relief,  as  consequent  on  discovery,  it 
is  necessary,  in  the  6iBt  place,  to  allege  in  the  bill  that  the'^ facts  are  material 
to  the  plaintiff's  case,  and  that  the  discovery  of  them  by  the  defendant  is  in- 
dispensable as  proof ;  for  if  the  facts  lie  within  the  knowledge  of  witnesses, 
who  may  be  called  in  a  court  of  law,  that  furnishes  a  sufficient  reason  for  a 
court  of  equity  to  refuse  its  aid.  The  bill  must,  therefore  allege,  (and  if  re- 
quired the  iaot  must  be  eatablished,)  that  the  plaintiif  is  anable  to  prove  such 
facts  by  other  testimony.  {GeUton  y.  Hoytf  1  Job  us.  Ch.  Rep.  543.  Seymour 
T.  Seymour,  4  Johns.  Ch.  Rep.  409.  Pryor  v.  Adams,  1  Call  Rep.  382.  i>tc- 
valls  v.  Ross,  2  Munf.  Rep.  290,  296.  Bass  v.  Bass,  4  H.  &  Munf.  478.)  In 
the  next  place,  if  the  answer  wholly  denies  the  matters  of  fact,  of  which  dis- 
covery is  sought  by  the  biU,  the  latter  must  be  dismissed ;  for  the  jurisdiction 
substantially  fdils  by  such  a  denial.  {Russell  v.  Clark* s  Executors,  7  Cranch, 
69.  Ferguson  v.  Waters,  3  Bibb's  Rep.  303.  Nourse  v.  Gregory,  3  Litt  378. 
Robinson  v.  CfUbraith,  4  Bibb's  Rep.  184."  1  Story's  Comm.  on  Eq.  Jar.  ed. 
1846,  §§  71,  72,  73,  74.) 

Vol.  11.  80 
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the  account  of  the  partnership,  from  the  commencement  of 
the  firm  until  the  13th  October,  1773. 

Some  time  after  the  commencement  of  the  business,  but 
how  long  is  uncertain,  a  dispute  having  arisen  between 
Robert  Ray  and  Henry  C.  Bogart,  on  account  of  the  former 
charging  a  commission  for  being  the  active  partner,  amount- 
ing to  a  considerable  sum,  on  which  Henry  C.  Bogart  of- 
fered to  take  the  management  of  the  business  upon  himself 
without  commission  ;  and  accordingly  Ray,  on  the  13th 
day  of  October,  1773,  resigned  to  Bogart  the  care  of  their 
concerns. 

Henry  C.  Bogart  continued  the  active  partner  without 
an  allowance  therefor,  until  the  time  of  his  death,  which 
happened  some  time  in  the  mouth  of  May,  1774. 
[M33J  'Cornelius  Bogart,  father  of  Henry  C.  B(^art,  and 
Nicholas  C.  Bogart,  brother  of  Henry,  were  appoint- 
ed executors  by  the  will  of  Henry  C.  Bogart,  and  continued 
to  reside  in  the  city  of  New  York,  where  Robert  Ray  also 
resided,  until  some  time  in  the  year  1776,  when  they  were 
exiled,  in  consequence  of  an  invasion  by  the  British  forces. 
But  Nicholas  C.  Bogart  never  qualified  as  an  executor ;  Cor- 
nelius Bogart  took  possession  of  the  whole  estate ;  and  paid 
the  debts  which  came  to  his  knowledge. 

Robert  Ray  lived  about  eighteen  years  after  the  death  of 
H.  C.  Bogart,  and  during  the  greater  part  of  that  time  in  the 
same  family  with  Cornelius  Bogart. 

Upon  the  termination  of  the  war,  Cornelius  Bogart  and 
Robert  Ray  returned  to  the  city  of  New  York.  Cornelius 
Bogart  di^  in  1793,  at  the  age  of  03  years  or  upwardS|  in- 
testate* 

The  accounts  between  the  estate  of  Robert  Ray  and  H.  C. 
Bogart  respectively  showed  a  balance  against  each  other ; 
but  the  accounts  thereof  exhibited  by  H.  C.  Bogart  have  not 
been  produced  by  the  appellants ;  and  neither  those  accounts 
nor  the  materials  from  which  they  have  been  composed, 
have  over  been  in  the  possession  of  the  respondents,  or  either 
of  them. 
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The  co-partnership  was  dissolved  in  the  month  of  May, 
1774,  by  the  death  of  H.  a  Bogart. 

Daniel  Stiles  .di^  in  1783 ;  and  his  widow,  and  sole  act- 
ing executrix,  afterwards,  died. 

Robert  Ray  died  in  the  year  1788,  having  made  the  appel- 
lants, Cornelius  Ray  and  Cornelia,  since  married  to  John 
Lfansing,  jun.  his  executors.  The  appellants  averred,  that 
Robert  Bay,  on  the  10th  February,  1775,  exhibited  an  ac- 
count of  bis  partnership  transactions.  And  in  a  paper,  which 
they  allege  to  be  a  copy  of  that  account,  it  appears,  that  the 
said  Robert  Ray  charged  807/.  l3s.for  commissions^  by  him 
claimed,  for  transacting  the  partnership  business,  and 
by  the  same  accoimt,  ^Robert  Ray  states  a  balance  [*434] 
of  1132.  8«.  6d.  to  have  been  due  to  him. 

In  the  same  account  are  charges  against  the  co-partner^ 
ship,  to  the  amount  of  4492.  4^.  4(2.  for  money  alleged  to 
have  been  advanced  by  Robert  Ray  at  diflferent  periods,  after 
be  had  ceasdd  to  be  the  active  partner,  to  Daniel  Stiles,  for 
securing  the  payment  of  which  sums,  Robert  Ray  took  pro? 
missory  notes,  in  his  own  name,  from  Daniel  Stiles, 

Differences  arose  between  H.  C.  Bogart,  in  his  life-time, 
and  the  said  R.  Ray,  respecting  these  accounts ;  but  how 
these  differences  were  adjusted,  or  if  not  adjusted,  why  no 
settlement  thereof  was  made,  did  not  appear.  The  books  of 
the  co-partnership  have  been  preserved  in  a  perfect  state ; 
and  at  the  time  of  filing  the  biU,  were  in  the  hands  of  one  of 
the  witnesses  in  the  cause. 

In  the  year  1794,  the  appellants  filed  their  bill,  to  compel 
an  examination  and  settlement  of  the  accounts  of  the  co-part<F 
nersbip,  claiming  a  balance  to  be  due  to  them,  in  the  manner 
before  stated. 

The  respondents,  by  their  answer,  declared  their  utter  ig- 
norance of  the  matters  in  question ;  the  decUh  of  all  the  par^ 
ties  therein  concerned,  and  the  death  of  all  the  executors  of 
two  of  the  parties,  to  wit,  of  D.  Stiles  and  H.  C.  Bogart,  and 
the  greatujapse  of  time ;  and  insisted  that  under  such  circum- 
stances they  ought  not  to  be  compelled  to  an  examiaation  of 
those  accounts. 
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On  the  hearing  of  the  cause,  his  honor  the  chancellor  was 
pleased  to  dismiss  the  bill,  principally  on  account  of  the  great 
and  unnecessary  delay  and  lapse  of  time,  theileath  of  parties, 
and  the  probable  loss  and  destruction  of  papers. 

From  this  decree,  the  appellants  appealed  to  this  court,  for 
the  following  reasons  : 
[*435j        *1.  By  the  act  of  law,  no  absolute  bar  is  opposed 
to  the  opening  and  adjusting  of  accounts,  except 
what  is  created  by  the  statute  of  limitations.    Every  party  j 

claiming  the  benefit  of  this  bar  must  either  plead  it,  or  insist  ' 

upon  it  in  his  answer.    Neither  of  which  has  been  done  by 
any  of  the  respondents  in  this  cause. 

2.  Length  of  time  forms  no  absolute  bar  to  the  opening 
and  adjusting  of  accounts,  but  only  raises  a  presumption  that 
accounts  sought  to  be  opened  and  adjusted,  have  in  fact  been 
settled,  and  that  the  balance  struck  on  such  settlement,  has 
been  paid  to  the  person  entitled  to  receive  it.  This  presump- 
tion, like  all  other  presumptions,  will  prevail,  until  repelled 
by  stronger  evidence,  and  no  longer  ;  according  to  the  max- 
im, stabiiur  prcBsumptioni  donee  probetur  in  contrarium. 
On  this  point,  the  rule  of  law  and  the  rule  of  equity  are  pre- 
cisely the  same. 

3.  The  presumption  of  settlement  and  payment,  arising 
from  the  length  of  time  in  this  cause,  is  repelled  by  the  fol* 
lowing  circumstances : 

1.  The  death  of  Henry  C.  Bogart  just  before  the  war 
began. 

2.  The  intervention  of  the  war,  and  the  disorder  it  occa- 
sioned. 

3.  The  removal  of  the  parties  from  the  city  of  New  York, 
and  their  continuance  without  the  city  during  the  war. 

4.  The  delicate  situation  in  which  some  of  the  parties 
were  placed,  with  respect  to  each  other,  by  the  nearness  of 
their  relationship,  and  the  habits  of  friendship  and  intimacy 
in  which  they  lived. 

6.  The  extreme  old  age  of  Cornelius  Bogart  and  his  pro- 
bable unfitness  for  the  investigation  and  settlement  of  the 
accounts  in  controversy. 
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6.  The  account  rendered  to  one  of  the  appellants,  b/ 
Nicholas  C.  Bogart,  after  the  death  of  his  father,  Cornelius 
Bogart. 

*7.  No  inconvenience  can  result  to  the  respondents  [*436] 
from  an  examination  of  the  accounts,  as  the  books 
of  the  co-partnership  have  been  preserved  in  a  perfect  state. 
They  can  be  commanded  and  must  control  the  settlement. 
It  cannot  be  a  disadvantage  to  the  respondents  that  the  books 
have  come  to  the  hands  of  Henry  C.  Bogart,  from  those  of 
his  father,  Cornelius  Bogart. 

8.  In  this  view  of  the  cause,  it  is  supposed  that  no  sound 
principle  of  public  policy  forbids  the  examination  and  adjust- 
ment of  the  accounts  in  question, 

Troup  and  Harison,  for  the  appellants,  cited  2  Yes.  482 ; 
1  Atk.  493 ;  Cowp.  108,  109  ;  1  Term  Rep.  270 ;  1  Fonb. 
Eq.  322,  324 ;  1  Ves.  331 ;  1  Tin.  186  ;  2  Atk.  632. 

Evertson  and  JBurr,  contra,  cited  2  P.  Wms.  144 ;  2  Vem. 
276 ;  3  Atk.  106,  107 ;  Bunb.  217 ;  2  Eq.  Cas.  Abr.  678. 

Kent,  J.  Rejecting  the  period  from  May,  1775,  to  May, 
1784,  as  being  no  reasonable  time  for  the  settlement  of  ac- 
counts in  chancery,  then,  from  the  dissolution  of  the  co-part- 
nership, by  the  death  of  H.  C.  Bogart,  in  May,  1774,  to  the 
exhibition  of  the  bill  in  June,  1794,  is  but  11  years. 

Where  there  is  a  mutual  trusty  as  between  co-partners,  I 
very  much  doubt  whether,  the  statute  of  limitations  applies. 
(1  Atk.  494.  1  Fonb.  Eq.  322.)  If  it  does  apply  to  such  a 
case,  then  it  must  either  be  pleaded  or  insisted  on  in  the 
answer^  or  it  is  waived.  The  rule  of  pleading  in  law  and 
equity  is  equally  strict.  (1  Atk.  494.  2  Ves.  483.)  The 
respondents  insist  only  upon  the  lapse  of  so  many  years, 
and  the  death  of  so  many  parties ;  an  objection  which  goes 
only  to  the  stateness  of  the  demand  and  the  presumptions 
arising  therefrom. 

*A  court  of  chancery,  though  the  statute  is  not    [*437] 
insisted  on,  will  always  exercise  its  discretion,  in  dis- 
missing stale  demands,  on  the  ground  of  an  unreasonable 
lapse  of  time.     But  I  have  never  met  with  an  instance  in 
which  the  court  has  dismissed  a  demand  on  this  ground, 
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where  ouly  11  years  had  elapsed,  and  when  it  appeared  that 
no  settlement  had  ever  been  made.  There  is  a  late  case,  (4 
Bro.  C.  C.  264  to  270,)  where  Lord  Keuyon  would  not  suf- 
fer an  account  to  be  taken  where  the  party  had  patiently 
slept  over  his  demand  for  33  years.  There  is  another  case 
in  the  exchequer,  (Bnnb.  217,)  where  the  court  would  not 
suffer  one  partner  to  recover  a  balance  against  another,  after 
24  years.  In  another  instance,  (2  Bro.  C.  C.  62,)  the  court 
refused  to  open  at  large,  an  account,  which  had  been  settled 
for  ten  years,  though  certain  items  were  suffered  to  go  to  the 
master.  In  other  cases  I  find  accounts  have  been  suffered  to 
be  taken  after  16,.  32,  and  33  years.  (1  Atk.  493.  2  Yes. 
483.    IVin.  166.) 

In  the  present  case,  there  was,  in  fact,  a  real  leuJies  only 
for  11  years,  and  there  never  having  been  a  settlement  of  the 
accounts,  and  finding  no  instance  in  which  the  rule  has  been 
so  rigorously  applied,  I  am  willing,  though  the  presumption 
may  be  against  the  account,  to  let  the  experiment  be  made 
before  a  master,  and  for  that  purpose,  I  think  the  decree 
ought  to  be  reversed. 

Benson,  J.  and  Van  Yechten,  S.  were  of  the  same  opi-* 
nion. 

Lansing,  Ch.  J.  and  Lewis  J.  gave  no  opinion. 

Radcliff,  J.  was  absent 

But  a  majority  of  the  court  being  of  opinion  that  the  decree 
was  correct,  on  the  ground  of  the  demand  being  on 
[*43S]    an  old  and  stale  account,  which,  under  the  *circum- 
stances,  ought  not  to  be  inquired  into ;  it  was  there- 
upon ORDERED,  ADJUDGED  aud  DECREED,  that  the  dccrec  of 
the  court  of  chancery  be  affirmed. 

Judgment  of  affirmance,(a) 

(a).  Mr.  Jaiti(M  Story  disciuies  the  principle  of  this  ease  as  follows : — "  It 
is,  too,  a  most  material  ground,  in  all  bills  for  an  account,  to  ascertain,  whe- 
ther they  are  brought  to  open  and  correct  errors  in  the  account  recenti  facto  ; 
or  whether  the  application  is  made  after  a  great  lapse  of  time.  In  cases  of 
this  sort,  where  the  demand  is  strictly  of  a  legal  nature,  or  might  be  cogniz- 
able at  law,  courts  of  equity  govern  themselves  by  the  same  limitations,  as  to 
entertaining  saoU  aaiUf  as  are  preacrihed  by  the  statute  of  limitations  in  re* 
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John  B.  Murray,  Appellant^  against  Isaac  Gouver- 
NEURy  Peter  Kemble,  and  Samuel  GouverneuR| 
Respondents. 

A  bill  of  exchange  gif  en  for  a  precedent  debt  is  not  payment,  nnlesa  express- 
ly agreed  so  to  be  by  the  parties. 

Where  A.  contracted  to  sell  a  hoase  and  lot  to  B.  and  C.  purchased  of  B.  all 
bis  right,  &c.  it  was  held,  that  C.  thoagh  a  bona  fid9  purchaser,  without 
notice,  must  take  the  property  subject  to  all  the  equity  existing  between 
the  origtoal  parties,  A.  and  B. 

An  action  for  meane  profit*  is  an  equitable  suit,  in  which  eyery  equitable  de- 
fence may  be  set  up. 

In  the  year  1796,  the  respondents,  Isaac  Gouverneur  and 
Peter  Kemble,  together  with  Joseph  Gourerneur,  (since  de- 

gard  to  suits  in  courts  of  common  law  in  matters  of  account  If,  therefore, 
the  ordinary  limitation  of  such  suits  at  law  be  six  years,  courts  of  equity  will 
follow  the  same  period  of  limitation.  {Hovenden  y.  Lord  Annetleyt  2  Sch.  & 
Lefr.  629.  Smith  y.  Clay,  3  Brown  Ch.  Rfp.  639,  n.)  In  so  doing,  they  do 
not  act,  in  cases  of  this  sort,  (that  is,  in  matters  of  concurrent  jurisdiction,)  so 
much  upon  the  ground  of  analogy  to  the  statute  of  limitations,  as  positiyely 
in  obedience  to  such  statute.  {Hovenden  y.  Lord  AnneaUy,  2  Sch.  dc  Lefr. 
629,  630,  631.  Spring  y.  Oray,  5  Mason's  Rep.  527, 5S8.  Sherwood  y.  Sut- 
ton, 5  Mason's  Rep.  143, 146.  Story's  £q.  Jor.  §  55a.)  But  where  the  de- 
mand is  not  of  a  legal  nature,  but  is  purely  equitable,  or  where  the  bar  of  the 
statute  is  inapplicable,  courts  of  equity  haye  another  rule,  founded,  sometimes 
upon  the  analogies  of  the  law,  where  such  analogy  exists,  and  sometimes  upon 
its  own  inherent  doctrine,  not  to  entertain  stale  or  antiquated  demands,  and 
not  to  encourage  laches  and  negligence.  {Sherman  y.  Sherman,  2  Vern.  Rep. 
576.  S.  C.  1  £q.  Abridg.  12.  Bridget  y.  Mitchill,  Bunb.  217.  S.  C.  Gilb. 
£q.  Rep.  217.  Fo9ler  y.  Hodgson,  19  Yes.  180, 184.  Start  y.  Mellish,  2 
Atk.  610.  Pomfret  y.  Lord  Windeor,  2  Yes.  472,  476,  477.  Bond  y.  Hop- 
hint,  I  Sch.  &.  Lefr.  426.  Smith  y.  Clay,  Amb.  Rep.  647.  3  Bro.  Ch.  Rep. 
639,  note.  Stuckhouse  y.  Bamoton,  10  Yes.  466,  467.  Afoore  y.  White,  6 
Johns.  Ch.  Rep.  360.  Rayner  y.  PearoaU,  3  Johns.  Ch.  Rep.  578.  ElUson 
T.  Moffat,  1  Johns.  Ch.  Rep.  46.  Sherwood  y.  Sutton,  4  Mason's  Rep.  143, 
146.  RobinMon  y.  Hook,  id.  139, 150,  152.  Piatt  y.  Vattier,  9  Peters'  Rep. 
405.  Willioon  y.  Watkino,  3  Peters'  Rep  44.  Miller  y.  M'Intyre,  6  Peters' 
Rep.  61,  66.  1  Fonbl.  £q.  b.  1,  ch.  4,  i  27,  and  notes.  Brownell  y.  Brown- 
eU,  2  Bro.  Ch.  Rep.  62.)  Hence,  in  matters  of  account,  although  not  barred 
by  the  statute  of  limitations,  courts  of  equity  reAise  to  interfere  after  a  consi- 
deraUe  lapse  of  time,  from  considerations  of  pnUic  policy,  from  the  difficulty 


438  CASES  IN  THE  COURT  OF  ERRORS. 

Murray  ▼.  Goavemenr  and  othera. 

ceased,  who.  by  his  last  will,  appointed  Isaac  Gouverneur 
and  Joseph  Gouverneur  his  executors,}  commenced  an  ac- 
tion of  ejectment  in  the  supreme  court,  to  recover  from 
the  appellant  a  house  and  lot  of  ground  in  the  city  of  New 
York. 

After  the  cause  was  ready  for  trial,  the  appellant  filed  his 
bill  in  chancery,  stating  that  in  August,  1795,  Gouverneur 
and  Kembie,  partners  in  trade,  and  pretending  to  be  duly 
authorized  by  Joseph  Gouverneur,  (who  was  then  absent  be- 
yond seas,)  made  a  proposal  in  writing,  and  afterwards 
agreed  with  Robert  Murray,  partner  of  the  house  of  Robert 
M  urray  &  Co.  for  the  sale  of  a  house  and  lot  to  the  said  Robert 
Murray  &  Co.  for  the  sum  of  10,000  dollars,  the  one-half  to 
be  paid  in  January,  1796,  and  the  remaining  half  in  May, 
1797.  Immediate  possession  was  to  be  given  to  Robert  Mur- 
ray ;  and  on  making  the  first  payment,  a  deed  was  to  be  ex- 
ecuted to  the  said  Robert  Murray  &  Co.  who  were  to  give 

a  mortgage  to  secure  the  second  payment.  In  pur- 
[*439]    suance  •of  this  agreement,  Robert  Murray  was  put 

in  possession  of  the  premises,  and  continued  in  pos- 
session until  he  sold  them  to  the  appellant.  The  time  of  the 
first  payment  was  postponed  by  mutual  consent.  In  Janu- 
ary, 1796,  Gouverjieur  and  Kembie,  on  their  own  account, 
purchased  of  Robert  Murray  &  Co.  bills  of  exchange  on 

of  doJDg  entire  justice,  when  the  original  transactions  have  become  obsenre 
by  time,  and  the  evidence  may  be  lost,  and  from  the  consciousness  that  the 
repose  of  titles  and  the  secnrity  of  property  are  mainly  promoted  by  a  fall  en- 
forcement of  the  maxim,  Vigilantibug,  non  dormientibuBf  jura  Muhvtniuni. 
(1  Foobl.  Eq.  b.  1,  ch.  4,  §  27,  and  notes.  Jeremy  on  Eq.  Juried,  b.  3,  pt.  3, 
ch.  5,  p  54!i,  550.  1  Madd.  Ch.  Pr.  79,  80.  HolUcomb  y.  River§,  1  Ch.  Cas. 
127.)  Mr.  Fonblanque's  collection  of  principles  and  authorities  to  illustrato 
this  doctrine  is  very  comprehensive,  and  characterized  by  his  usual  acuteness 
and  strong  sense.  1  Fonbl.  Eq.  b.  1,  ch.  4,  §  37,  and  notes.  Mr.  Jeremy  al* 
so  upon  this  subject  has  given  us  a  very  ample  and  discriminating  collectioB 
of  authorities.  Jeremy  on  Eq.  Juried,  b.  3,  pt  2,  ch.  5.  p.  549,  550.)  Under 
peculiar  circumstances,  however,  excusing  or  justifying  the  delay,  courts  of 
equity  will  not  refuse  their  aid  in  furtherance  of  the  rights  of  the  party  ;  since, 
in  such  cases,  there  is  no  pretence  to  insist  upon  laches  or  negligence,  as  a 
ground  for  dismissal  of  the  suit.  (LopdeU  v.  Creaghf  1  Bligh  (N.  S.)  255.** 
Story's  Eq.  Jur.  ed.  1846,  vol.  1,  §  529.) 
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London  to  the  amount  of  25,000  dollars,  and  in  paying  for 
the  same,  deducted  the  first  instalment  of  5000  dollars  due 
for  the  house  and  lot,  and  gave  a  receipt  for  the  same,  as  the 
first  instalment.  Robert  Murray  did  not  then  demand  a  con* 
veyance  for  the  house  and  lot,  nor  did  Gouverneur  and  Kem* 
ble  offer  to  give  it. 

On  the  12th  August,  1796,  the  appellant  purchased  of  Ro- 
bert Murray  &  Co.  for  5000  dollars,  all  the  right  and  inter- 
est in  the  said  house  and  lot,  and  took  possession  thereof. 
He  afterwards  applied  to  Isaac  Gouverneur  and  Joseph  Gon- 
verneur  in  October,  1796,  for  a  fulfilment  of  the  contract  of 
sale,  who  made  no  answer  to  the  application  ;  but  brought 
an  action  of  ejectment  against  him,  on  which  the  appellant 
filed  his  bill  in  chancery,  praying  an  injunction  to  stay  the 
suit  at  law,  and  that  the  respondents  should  be  decreed  to 
execute  to  the  appellants  a  good  and  sufficient  deed  for  the 
premises,  pursuant  to  the  agreement. 

Isaac  Gouverneur,  in  his  answer,  stated,  that  he  never 
pretended  to  have  a  power  of  attorney  from  Joseph  Gouver- 
neur, but  had  directions  from  him  to  sell  the  premises,  in 
consequence  of  which  he  made  the  agreement  with  Robert 
Murray  &,  Co.  for  the  sale  of  the  premises,  and  delivered  the 
possession  to  Robert  Murray,  in  1795 ;  that  when  the  bills  of 
exchange  were  purchased,  the  5000  dollars  deducted,  was  to 
be  considered  as  on  account  of  the  purchase  money  for  the 
premises,  if  the  bills  were  duly  paid  ;  that  the  bills  were  ac- 
cepted, but  not  paid,  and  that  notice  of  the  non-payment  was 
given  to  Robert  Murray  &  Co.  and  that  he  believed  that 
Robert  Murray  &,  Co.  had  no  effects  in  the  hands 
*of  the  drawees,  when  the  bills  were  drawn.  Joseph  [M40] 
Gouverneur  stated,  that  he  did  not  give  Gouverneur 
and  Kemble  any  letter  of  attorney  to  sell  the  house  and  lot, 
but  merely  directed  them  to  sell  the  premises,  as  above 
stated. 

The  respondents,  Gouverneur  and  Kemble,  also  stated, 
that  they  did  not  agree  to  accept  the  notes  of  Robert  Murray 
&  Co.  for  the  first  instalment ;  and  that  the  deed  for  the 
house  and  lot  was  not  to  be  given  until  the  bills  were  paid, 
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and  the  second  instalment  alsa  paid,  and  that  they  did  not 
agree  to  take  a  mortgage  for  the  second  payment. 

Robert  Murray  6c  Co  were  in  full  credit  in  January,  1796, 
bat  some  of  their  bills  were  protested  in  May  following,  and 
in  Jaly  they  stopped  payment. 

The  appellant  had  expended,  prior  to  the  12th  August, 
1796,  600  dollars  in  repairs  on  the  house,  and  a  further  sum 
after  that  time. 

After  hearing  the  cause,  the  chancellor  decreed,  that  the 
appellant  should  pay  to  the  defendants  10,000  dollars,  with 
interest,  to  be  ascertained  by  a  master,  and  on  payment 
thereof,  the  respondents  should  execute  a  conveyance  to  the 
ai^Uant  for  the  premises  in  question,  and  that  unless  this 
was  done  in  80  days,  the  injunction  should  be  dissolved. 
The  master  reported  the  interest  to  be  2345  dollars  and  97 
cents. 

From  this  decree  and  order,  the  appellant  entered  an  ap- 
peal to  this  court. 

The  cause  was  argued  by  ftarisan  and  Burr,  for  the  ap- 
pellant ;  and  by  jB.  Livingston  and  Hoffman,  Attorney  Ge- 
nera], for  the  respondents. 

Kent,  J.  I  do  not  consider  the  bills  which  the  respond- 
ents took  in  January,  1796,  as  a  payment  of  the  6000  dol- 
lars ;  notwithstanding  they  gave  a  receipt,  as  for  so  much 
cash.  Receipts  are  never  so  conclusive  but  that  they 
[*441]  may  be  explained  ;(a)  and  we  have  the  *considera- 
tion  of  this  receipt  fully  explained  to  us.  The  bills 
were  drawn  by  Robert  Murray  &  Co.  on  one  of  the  partners 
in  London.  This  is,  in  fact,  like  a  person  drawing  a  bill 
on  himself;  the  law  imposes  on  him  all  requisite  notice. 

It  is  a  settled  rule  of  law,  that  a  bill  shall  not  be  a  dis- 
charge of  a  precedent  debt,  unless  it  be  so  expressly  agreed 
between  the  parties.  (1  Salk.  124.)  ^'The  law  is  clear," 
says  Lord  Kenyon,  (1  Esp.  Cases,  8,)  ^'  that  if,  in  payment 
of  a  debt,  the  creditor  is  content  to  take  a  bill  or  note,  paya- 
ble at  a  future  day,  he  cannot  legally  commence  an  action 

(a)  S«e  fiipra,  vol.  1,  p.  146,  s-  (a)  to  Entig^  y.  WeUter. 
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OD  the  original  debt,  until  such  bill  or  note  becomes  payable 
or  default  is  made ;  but  if  such  bill  or  note  is  of  no  value,  as 
if,  for  example,  it  be  drawn  on  a  person  who  has  no  effects 
of  the  drawer  in  hand,  (as  was  the  case  here,)  and  who, 
therefore,  refuses  it,  in  such  case  he  may  consider  it  as  waste 
paper."(6) 

(&)  It  11  well  teUled  as  a  general  priDCtple,  that  the  tranafer  of  a  bill  or  note 
doea  not  aatiafy  an  existing  debt,  anleea  it  be  imid  and  accepted  in  good  laith 
for  that  pnrpoM.  If,  however,  the  bill  or  note  be  taken  hi  eatiafaction  of  the 
debt,  or  if  it  be  received  upon  conditfon  that  it  be  collected,  and  the  creditor 
is  guilty  of  lachea  in  the  collection,  it  is  regarded,  in  the  former  instance,  as 
a  payment,  and  in  the  latter,  aa  an  appropriation  of  the  note,  which  is  eqni* 
Talent  to  a  payment  in  iU  effect  {DayUm  ▼.  TruU^  33  Wand.  345.  09pftr 
T.  PaieeU,  Anthon'a  N.  P.  49.  Tobey  ▼.  Barber^  5  Johnson,  68.  Joknnn  y. 
Weed,  9  id.  310.  Putnam  y.  Lewit,  8  id.  359.  Boan  y.  CliUe,  15  Johnson, 
234L  Bardiek  v.  Oreen,  id.  247.  Herring  v.  Sanger,  3  Johnson's  Cas.  71. 
Woodcocks.  Bennett,  1  Cowen,  711.  Higgim  r.  Packard,  2  Hall,  547. 
Sheehy  v.  MandeviUe,  6  Cranch,  353.  QaUagher  ▼.  Robtrte,  3  Wash.  C.  C. 
19 1 ;  1  id.  321 ;  1  id.  156.  Br9wn  v.  Jack9on,  2  id.  24 ;  I  id.  513.  DennUtoa 
T.  Imbree,  3  id.  396.  Parker  t.  UniUd  States,  Peters'  C.  C.  256.  NeweU 
Y.  Hu9aey,  6  Shepley,  249.  Comstoek  v.  Smith,  2  id.  202.  See  4  Mumford, 
487.  Paine,  5285.  Henry  ▼.  Donnaghy,  Addison,  39.  BtGinn  ▼.  Holmes, 
3  Watts,  121.  Abereromhie  ▼.  Moeely,  9  Porter,  145.  Dongal  ▼.  Colee,  5 
Day,  511.  iiiiderton  y.  IfeiwAaie,  3  Id.  373.  St// v.  Porter,  9  Conn.  83.  Cose 
V.  Hunkinoon,  Coze,  85.  Chaetain  y.  Johneon,  2  Bai.  574.  Kennell  y.  Hen- 
neoy,  t^eck,  2i3.  M" Outre  y.  Oadeby,  3  Call,  234.  Slocomb  y.  Holmee,  1  How. 
(Miss.)  139.  Caee  y. /fa//,  5  Missouri,  59.  Pope  y.  Tiinsto//,  2  Fike,  209.  fTo/- 
90n  y.  Owens,  1  Richard.  1 1 1.)  In  Maine,  however,  the  presamption  is  that  a 
negotiable  bill  given  In  the  state  was  designed  to  be  an  eztingnisbment  of  the 
original  demand.  This  presumption,  however,  is  disputable,  and  the  rule  does 
not  apply  to  notes  given  in  a  foreign  country.  {Deecadillae  y.  Harrie,  8 
Greenleaf,  298.  Varner  v.  Nobleborough,  2  Greenl.  121.  Oilmour  y.  Bus- 
oey,  3  Fairfield,  418.  See  WaUace  y.  Agry,  4  Mason,  343.)  The  same  rule 
exists  IB  Alabama,  Massachusetts  and  Peunsylvania.  {HuieknuY.  OUott^  4 
Vermont,  555.  Plankenbom  y.  Cave,  2  YeaUs,  370.  Wood  y.  BodueU,  13 
Pickering,  268.  Joneo  v.  Kennedy,  11  id.  125.  Reed  y.  U^n,  10  id.  583. 
Watkine  v.  /ft//,  8  id.  523.  Baker  v.  Briggo,  id.  122.  Van  CUefv.  The^ 
raaoon,  3  id.  12.  Johneon  v.  Johnson,  1 1  Massachusetts,  359.  Chodenow  y. 
Taylor,  7  id.  36.  Maneely  y.  StOee,  6  id.  143.  Greenwood  y.  Cmrtio,  id. 
356.  ThaUhtr  y.  Denomore,  5  id.  299.  Emeroeu  y.  Prpv.  Hat  Man.  Co.  19 
id.  237.  BuUo  v.  Dean,  2  Metcalf,  76.  lUUy  y.  J^twelt,  id.  168.  Maynard 
y.  Johnson,  4  Alabama,  116.)  The  case  of  Terrey  v.  Baxter t  (13  Vermont, 
452,)  seems  somewhat  to  conflict  with  the  role  laid  down  in  Hutekins  y.  Ol- 
cott,  (cited  supra,)  in  deciding  that  a  promissory  note  of  the  debtor  or  of  a 
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It  is  evident,  that  Robert  Murray  did  not  consider  the  bills 
as  payment ;  for,  as  the  appellant  states,  on  the  first  payment 
Robert  Murray  was  to  receive  a  deed,  and  yet,  after  the  de- 
livery of  the  bills,  and  the  receipt  was  given,  he  did  not  re* 
quire  a  conveyance.  This  is  pretty  decisive  proof,  that  Ro- 
bert Murray  himself  did  not  regard  the  5000  dollars  as  an 
absolute  payment. 

The  appellant,  \(  a,  bona  fide  purchaser  without  notice,  (of 
which  there  may  be  some  doubt,)  took  the  house  and  lot, 
subject  to  all  the  equity  between  the  parties,  existing  prior 
to  the  assignment ;  and,  of  course,  he  could  not  require  a 
specific  performance  of  the  contract  on  other  terms  than 
those  which  Robert  Murray  could  insist  upon ;  and  the  lat- 
ter could  not,  in  equity^  demand  a  conveyance,  without  ten- 
dering the  10,000  dollars,  the  consideration  money  for  the 
sale.(c) 

As  to  the  sum  expended  by  the  appellant  for  repairs,  it 
may  be  left  for  liquidation,  in  an  action  for  the  mesne  pro- 
fitSy  if  the  respondents  should  think  proper  to  sue 
[*442]    for  *the  rents  and  profits.     The  action  for  mesne 
profits  is  a  libera]  and  equitable  action,  and  will  al- 
low of  every  kind  of  equitable  defence.(rf) 

On  the  whole,  I  am  of  opinion,  that  the  decree  of  the  chan- 
cellor ought  to  be  affirmed. 

The  rest  of  the  court  being  of  the  same  opinion,  it  was, 
thereupon,  ordbred,  adjudged  and  decreed,  that  the 
decree  of  the  Chancellor  be  affirmed. 

Judgment  of  affirmance. 

third  penon  with  the  goaranty  of  the  debtor  proTe  QDavailable  to  the  creditor 
withoot  any  faalt  on  his  part,  he  may  reaort  to  his  origiDal  demand. 

(e)  Beaumon  7.  Thomas,  1  Loais.  An.  Rep.  284  Moulton  y.  Reese, 
Wright,  381.  Saltus  t.  Everett,  20  Wendell,  367.  Bradeen  v.  Brooks,  9 
Sbepley,  46S. 

{d)  See  Till.  Adams  on  Ejectment,  ed.  1846,  379,  el  seq.  Roscoe  on  Ac- 
tions Relative  to  R^al  Property,  705,  et  seq.  Stephens'  N.  P.  p.  1490,  ei  seq, 
Archbold's  N.  P.  129,  405,  et  seq.  And  see  Stats,  i  Geo.  IV.  ch.  87,  §  2,  and 
2  Rey.  Stat  of  N.  York,  3d  ed.  406.  See  Acts  21st  March,  1806,  and  13th 
April,  1807.  As  to  Scotch  law,  see  Erskine,  62,  tit  1,  §  25.  Stair,  b.  9,  tit 
11,  i  23. 
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Edward  Goold  and  Charles  D.  Goold,  Plaintiffs  in 
Error,  against  John  Shaw,  Defendant  in  Error. 

This  cause  came  before  the  court  on  a  writ  of  error,  from 
the  supreme  court.  For  the  facts  in  the  cause,  and  the  rea- 
sons of  the  court  below,  see  1  Johns.  Gas.  p.  293,  309. 

After  argument,  this  court  unanimously  affirmed  the  judg- 
ment of  the  supreme  court,  with  costs,  and  the  record  was 
ordered  to  be  remitted. 

Judgment  affirmed.(a) 


•The   United  Insurance   Company   op  New    [*443] 
York,  Plaintiffs   in  Error^  against  Robert 
Lenox,  Defendant  in  Error. 

Where  a  ship  is  abandoned  to  the  insurer  who  accepts  the  abandonmeut,  and 
the  voyage  w  afterwards  performed,  and  freight  earned,  the  insurer  is  enti- 
tled to  the  freight  earned  after  the  abandonment,  or  pro  rata. 

This  cause  came  before  the  court,  on  a  writ  of  error  from 
the  supreme  court.  See  1  Johns.  Cases,  p.  377,  390,  where 
the  facts  and  opinions  delivered  by  the  judges  of  the  supreme 
court  are  stated. 

Troup  and  Harisonj  for  the  plaintiffs  in  error,  contend- 
ed, that  the  judgment  of  the  supreme  court  ought  to  be  re- 
versed : 

1.  Because  freight  being  nothing  more  than  the  earnings 
of  the  ship,  is  to  be  regarded  solely  as  an  incident  which  is 
attached  to  the  ship,  as  the  principal.  When,  therefore,  an 
abandonment  of  the  ship  is  made  and  accepted,  the  freight, 
of  course,  passes  with  the  ship  to  the  underwriter ;  in  like 
manner  as  the  grant  of  a  tree  vests  the  fruit  of  it  in  the  gran- 

(a)  See  tuprut  yol.  1,  p.  S93,  n.  (6.) 
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tee.  If  a  different  principle  were  to  prevail » the  underwriter, 
by  an  abandonment,  would  acquire  a  qualified,  instead  of  an 
absolute  right  to  the  property  abandoned. 

2.  Because  the  contract  of  insurance,  being  a  contract  of 
indemnity,  has  it  in  view  to  place  the  assured  in  the  situa- 
tion he  was  in,  at  the  commencement  of  the  voyage  ;  and 
not  to  yield  him  a  profit.  It  naturally  happens,  that  the  ship 
becomes  deteriorated  in  the  course  of  her  voyage  ;  and  the 
freight  she  earns  is  intended  to  compensate  for  such  deterio- 
ration. But  if  the  assured  may  abandon  the  ship,  and  at  the 
same  time  retain  the  freight,  he  will,  in  many  cases,  convert 
what  was  designed  as  a  mere  indemnity,  into  a  gainful  spec- 
ulation. 
[M44J  *3.  Because,  although  the  law  permits  freight  to 
be  insured,  yet  the  underwriter  thereon,  in  case  of 
abandonment,  cannot  be  entitled  to  more  than  thfe  owner  of 
the  ship,  who  had  made  no  insurance  on  freight,  would  have 
a  right  to  receive ;  and  if,  in  such  case,  the  owner  of  the  ship, 
upon  principle,  would  have  no  right  to  freight,  it  must  ne- 
cessarily follow,  that  the  claim  for  freight,  on  the  part  of  the 
underwriter,  cannot  be  supported. 

4.  Because,  if  the  freight  can  be  apportioned,  as  has  been 
done  in  this  cause,  it  would  become  the  interest  of  the  own- 
er of  the  ship,  (who  had  not  insured  his  freight,)  upon  some 
pretext  or  other,  to  break  up  the  voyage  whenever  it  was 
nearly  accomplished.  Thus  an  extensive  field  would  be 
opened  for  additional  frauds  upon  underwriters,  who  are  a 
class  of  men  already  too  much  exposed  to  the  pernicious 
effects  of  fraud. 

B.  Livingston^  for  (he  defendant  in  error,  contended,  that 
the  judgment  of  the  supreme  court  was  erroneous,  because 
the  plaintiffs  were  entitled  to  no  part  of  the  freight  earned 
during  the  voyage  insured,  and  therefore,  the  judgment 
should  have  been  rendered  for  the  defendant  generally. 

1.  Vessels,  goods  and  freight  are  distinct  interests,  and  the 
most  frequent  objects  of  marine  insurance.  In  case  of  aban- 
donment, the  respective  underwriters  acquire  an  interest  in 
each,  according  to  the  subject  matter  of  the  different  policies. 
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The  portion  of  property  oftentimes  saved,  in  case  of  total  loss^ 
technically  so  called,  is  a  great  encouragement  to  insuraty^e ; 
bat  an  insurer  on  freight  would  never,  in  cases  of  disaster,  if 
the  plaintiffs  be  right,  have  any  thing  to  receive.  This 
would  turn  a  policy  of  freight  into  a  very  unequal,  if  not 
gambling  contract  on  the  pare  of  the  insurer.  He  must  ever 
forego  all  benefit  of  salvage ;  but  if  this  were  so,  premia  on 
freight  would  always  be  higher  than  on  ships 
*or  goods.  This  is  not  pretended  to  be  the  case»  [*446] 
The  rates  on  these  different  articles,  in  general,  do 
not  vary. 

2.  It  is  a  mistake  to  consider  freight  as  "  nothing  more 
than  the  earnings  of  a  ship."  The  vessel,  it  is  true,  is  one, 
and  the  principal  item  in  the  expense  from  which  profit  is 
ultimately  expected  ;  but  provisions,  seamen's  wages,  ice.  are 
also  heavy  charges.  To  indemnify  merchants  for  these  ad- 
vances, in  case  of  loss,  and  not  for  the  cost  of  the  vessel,  is 
the  principal  object  of  an  insurance  on  freight.  The  freight 
received  by  the  owner  will,  in  many  cases,  not  be  equal  to 
these  expenses,  for  which  he  is  personally  responsible,  and 
which  can  in  no  way  be  thrown  on  an  insurer  of  the  ship. 
It  will  be  no  answer  to  say,  that  wages,  \irhich  form  one  ar- 
tide  of  this  expense,  remain  a  lien  on  her,  in  the  hands  of 
the  underwriters.  If  they  do,  there  can  be  no  doubt  the 
owner  would  be  compelled  to  refund ;  for  he  must  abandon 
the  property  free  of  encumbrance ;  and  were  this  otherwisei 
the  vessel  might  sink  the  day  after  her  arrival,  and  the  ma- 
riners be  left  without  recourse,  but  against  the  owner.  As  the 
underwriter  on  a  vessel,  therefore,  eontributes  no  part  of  the 
expense  necessary  to  make  freight,  it  is  unreasonable  in  him 
to  expect  any  part  of  it.  "  Qui  seniit  oommodum^  sefUire 
debet  et  onus.^  The  plaintiffs  have  borne  none  of  the  bur- 
then, and  have,  therefore,  no  title  to  any  of  the  earnings, 
which  may,  after  all,  be  very  inadequate  to  cancel  the  debt 
of  the  owner. 

3.  In  case  of  capture  and  an  abandonment,  the  expenses 
of  reclaiming  the  property  are  apportioned  among  the  under- 
writers on  the  ship,  the  goods  and  the  freight.    But  why 
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make  the  underwriter  on  the  latter  pay  any  thin^,  if,  the 
moment  the  vessel  arrives,  in  case  of  release,  the  assurer  ori 
the  ship  is  to  pocket  all  her  hire?  He  pays  his  portion  of 
this  expense,  because  the  freight  earned,  and  to  be  earned,  on 
that  voyage,  is  regarded,  after  abandonment,  as  his  property, 
just  as  much  as  the  goods  belong  to  those  who  have  insured 

them. 
[♦446]  *4lh.  True  it  is,  every  policy  is  a  contract  of  in- 
demnity ;  at  least,  such  was  its  original  design  :  but 
it  may  and  frequently  is  converted  into  an  instrument  of 
gain  ;  we  are  willing  here  to  regard  it  only  as  a  mean  of  in- 
demnity. This  principle,  properly  understood,  will  entitle 
the  defendant  to  a  judgment.  Freight  is  not  an  imaginary 
profit.  It  is  a  compensation  received  or  expected  for  the  use 
of  the  property.  Thus  a  merchant,  whose  ship  may  have 
cost  a  large  sum,  lets  her  out  for  a  voyage  of  two  or  three 
years,  at  a  rate,  which,  after  paying  the  expenses,  will  not, 
perhaps,  yield  more  than  lawful  interest  for  the  capital  ex- 
pended in  building  her.  The  ship  is  insured  at  her  just  va- 
lue ;  the  freight  is  uncovered.  After  being  absent  near  the 
whole  time,  he  hears  of  a  detention  or  some  other  accident, 
which  induces  him  to  abandon.  In  a  day  or  two  the  vessel 
arrives,  and  the  whole  freight  becomes  payable.  How  is  the 
merchant  indemnified  for  being  so  long  out  of  bis  money, 
and  for  the  heavy  expenses  of  the  voyage,  unless  he  receives 
the  freight?  or  under  what  pretence  can  the  underwiter  on 
the  ship  demand  it  ?  He  has  expended  no  capital ;  incurred 
no  expense ;  nor  been  at  any  risk  as  to  the  freight.  The 
subject  he  insured  he  receives,  and  ought  to  be  satisfied 
with  it.  If  the  vessel  had  arrived  in  ballast,  or  by  any 
means  no  freight  had  been  made,  he  would  hardly  have  re- 
imbursed the  owner,  the  large  sums  he  had  expended,  in 
hope  of  a  reasonable  gain. 

6th.  On  the  plaintifi^'s  system,  an  insurer  on  a  vessel, 
must  frequently  be  a  great  gainer.  A  policy  on  freight  at- 
taches as  soon  as  the  right  of  freight  commences,  that  is,  the 
moment  the  cargo  is  on  board  and  the  voyage  begins.  Sup- 
pose freight  from  New  York  to  the  East  Indies  is  insured  to 
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the  amoant  of  20,000  dollars ;  the  vessel  is  taken,  the  day 
after  she  sails,  by  a  French  privateer  ;  she  is  robbed  of  her 
cargo  and  sent  back,  with  two  or  three  hands,  to  New  York ; 
the  owner  abandons  the  ship  and  freight  to  their  re- 
spective underwriters ;  the  'vessel  has  received  no  [M47] 
damage,  and  will  probably  sell  for  the  amount  of 
the  policy.  This  ought  to  content  the  underwriters  on  the 
vessel.  Not  so.  They  no  sooner  bear  the  owner  has  receiv- 
ed 20,000  dollars  from  the  underwriters,  on  freight,  than 
they  very  civilly  call  on  him  to  refund.  Were  the  request  a 
little  more  modest,  a  solitary  precedent  might  be  found  in 
its  favor.  As  none  is  produced,  althotigh  the  case  must  oc- 
cur every  day,  we  may  fairly  presume  the  sense  of  the  mer- 
cantile world  has  ever  been  against  so  extraordinary  and  ill- 
founded  a  pretension. 

6th.  The  plaintiffs  have  likened  an  abandonment  of  a 
ship  to  the  grant  of  a  tree.  There  is  a  difference  in  the 
cases.  The  former,  when  furnished,  earns  nothing  of  itself, 
or  without  great  expense  and  labor,  on  the  owner's  part ;  a 
tree  once  planted  bears  of  itself;  if  this  expense  and  labor 
have  been  bestowed  by  the  former  proprietor,  it  is  reasonable 
to  give  him  the  avails.  A  sale  of  a  vessel  at  sea,  would 
hardly  pass  the  freight  for  the  voyage  she  was  then  on,  wiih- 
otit  containing  a  special  stipulation  to  that  effect,  and  an  in- 
demnity to  the  grantor  against  wages  and  other  charges. 
The  common  understanding  of  such  a  sale  is,  that  the  ship 
and  tackle  only  pass  to  the  vendee,  and  that  the  freight  be- 
longs to  the  vendor,  or  former  proprietor.  But  if  the  analo- 
gy between  the  fruit  of  a  tree  and  the  earnings  of  a  ship,  be 
complete,  the  former  as  well  as  the  latter  is  an  insurable  in- 
terest. Suppose  then  the  tree,  or  its  trunk  and  limbs,  to  be 
insured  against  thieves,  by  one  man,  and  the  fruit  by  ano- 
ther ;  just  as  the  oranges  are  ripe,  the  tree  is  stolen  and  car- 
ried off,  and  an  abandonment  in  due  form  is  immediately 
made  to  both  underwriters.  The  next  day  the  booty  is  re« 
covered  from  the  captors,  who  are  no  other  than  some  mis- 
chievous boys  of  Che  neighborhood.  The  oranges  are  pluck- 
ed, but  the  detection  takes  place  in  time  to  secure  every 
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thing.     How  is  this  property  to  be  divided.     I  am  not 

certain  there  is  any  adjudged  case  in  point,  in 
[*448]    ^Emerigon,  Pothier,  Yalin,  Roccusi  Bartholus,  or 

Park ;  but  it  appears  reasonable  that  the  underwri- 
ter on  the  fruit  should  take  all  the  oranges  to  himself;  bo- 
cause,  if  they  had  been  stolen,  and  the  tree  left,  he  alone 
must  have  made  good  the  loss.  We  are  willing  the  tree, 
with  its  body,  bark,  boughs,  suckers  and  leaves,  be  disposed 
of  for  the  benefit  of  the  other  underwriter. 

7th.  It  is  said  that  the  owner,  by  an  apportionment  of  the 
freight,  has  an  induceinent  to  break  up  the  voyage ;  this 
supposes  it  to  be  in  his  power  so  to  do,  when  be  pleases. 
This  is  not  correct ;  a  fraud  of  this  kind  cannot  be  well  com- 
mitted without  the  privity  of  the  master,  and  others,  which 
would  lead  to  detection.  It  is  also  supposing  men  to  be 
more  wicked  than  they  really  are.  If  we  determine  to 
guard  against  every  imposition  that  may  be  practised  on  un- 
derwriters, we  must  put  an  end  to  all  insurances.  Aban- 
donments open  a  wide  door  to  frauds ;  so  do  high  valuations  ; 
so  do  insurances  on  profits,  on  lives,  on  goods,  on  houses, 
&c.  but  this  is  no  argument  against  them.  Now  and  then 
a  worthless  member  of  society  will  pervert  them  to  the  pur- 
poses of  fraud,  while  thousands  are  thereby  honestly  preserv- 
ed from  ruin.  It  is  not  in  human  foresight  to  form  a  general 
rule,  which  may  not,  in  its  application  to  particular  cases,  be 
abused  ;  yet  such  rules  must  be  adopted  and  adhered  to.  In 
doing  this,  in  the  case  before  us,  we  must  respect  the  rights 
and  pretensions  of  the  different  parties,  and  not  do  injustice 
to  either,  because  frauds  may  be  perpetrated  by  othera. 

Upon  the  whole,  we  insist,  that  an  underwriter  on  the 
ship  has  no  claim  to  any  of  the  freight  earned  during  the 
^particular  voyage  hisured  ;  that  on  the  termination  of  such 
voyage,  the  vessel  alone,  in  case  of  abandonment,  becomes 
his  property ;  that  an  insurer  on  freight,  or  the  owner,  where 
no  such  insurance  is  made,  is  entitled  to  the  whole  of  the 

freight  which  is  earned  during  such  voyage  ;  that 
[*449]    this  necessarily  results  from  the  relative  'situation 

and  the  rights  of  the  parties,  and  that  a  contrary 
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doctrine  will  put  an  end  to  all  insurance  on  freight.  We 
therefore  hope  the  judgment  complained  of  will  be  reversed, 
and  one  rendered  in  favor  of  the  defendant. 

A  majority  of  the  court  being  of  opinion  that  the  plaintiff 
was  entitled  only  to  the  freight  earned  subsequent  to  the 
peril  incurred  which  caused  the  abandonment,  or  pro  raia^ 
it  was  thereupon  ordered,  adjudoed  and  decreed,  that 
the  judgment  of  the  supreme  court  be  affirmed,  with  costs, 
and  the  record  remitted,  &c. 

Judgment  of  affirmance.(a)(fr) 

(a)  See  supra^  vol.  1,  p.  377,  n.  {b.) 

fji)  [Old  note.]  See  Davy  v.  HalUtt,  3  Catnee,  16-2*3,  and  25 1.  Mumford 
▼.  Hallett,  1  Johns.  Rep.  433.  Livingaion  v.  Columbian  Ina,  Co.  3  Johns. 
Rep.  49.  And  see  Thompson  t.  Roweroft,  4  East's  Rep.  34.  Latham  v. 
Terry,  3  Bos.  dt  Pull.  479.  M*CtCrthy  v.  Abel,  5  East's  Rep.  388.  Sharp 
V.  OladMtone,  7  East,  24.  Ker  ▼.  O^ome,  9  East,  378.  Park  on  Ins.  227* 
236,  6th  ed.  Manhall,  2d  ed.  604-608.  The  qaestion  in  the  English  courts, 
as  to  whom  the  freight,  earned  subsequent  to  an  abandonment  of  the  ship, 
belongs,  in  case  of  a  separate  IniuraDce  on  freight,  appears,  from  the  above 
authorities,  to  remain  still  undecided.  In  this  state,  though  the  supreme 
court,  in  the  case  of  lAvingoton  v.  The  United  Ins,  Co,  (3  Johns.  Rep.  49|) 
definitively  setUed,that  the  insured  might  abandon  the  sh'.p  to  one  insurer  and 
the  freight  to  another,  on  separate  policies,  and  recover  the  amount  from  each, 
in  case  of  a  total  loss ;  yet  they  declined  deciding  the  question  between  the 
two  sets  of  insurers,  to  which  of  them  the  freight  subsequently  earned  belong- 
ed. But  Livingston,  J.  in  1  Catnes,  578,  and  3  Caines,  251,  in  giving  his  opi- 
nion, seemed  to  suppose  it  setUed  by  the  case  of  The  United  Ins,  Co.  v.  Z^- 
noxf  that  the  underwriten  on  the  ship,  were  entitled  to  the  freight  earned 
after  the  abandonment,  during  the  voyage  insured. 
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John  C.  Yandenheuvel,  Plaintiff  in  Error^  against 
The  United  Insurance  Company,  Defendants  in 
Error.{a) 

In  an  action  on  a  pdicy  of  ininranco,  the  Mntenco  of  a  foreign  eoart  of  ad- 
miralty is  not  concloMTe  oTidence  as  to  the  character  of  the  property,  and 
a  breach  of  the  warranty  of  neatral{ty.(&) 

This  cause  came  before  the  coart  on  a  writ  of  error  from 
the  supreme  coart.  For  the  facts  in  the  case,  and  the  opi- 
nion of  the  court  belour,  see  ante^  pp.  127 — 168. 

Van  Veohtbn,  Senator.  Two  questions  are  presented 
for  our  consideration : 

1.  Whether  Ae  description  of  the  ship  in  the  policy,  as 
being  Americani  and  the  plaintiflf's  representation  of  her  be- 
ing his  property,  amount,  in  judgment  of  law,  to  a  warranty 
of  her  neutrality  1  if  so,  then, 

2.  Whether  the  warranty  is  conclusively  fulfilled  by  her 
condemnation,  as  enemy's  property  ? 

(«)  S.  C.  3  CaiMc'  Cm.  in  Enor,  317. 

(()  See  •ufra^  p.  144,  n.  (&.)  Story's  Conflict  of  Laws,  ed.  1846,  f  59S, 
and  references. 
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In  examining  these  questions  I  have  songht,  with  solici- 
tude, to  ascertain  what  the  law  is,  and  candor  constrains  me 
to  declare,  not  without  a  leaning  against  the  result 
[*452]  which  my  investigation  has  produced.  But,  as  *we 
are  called  upon  to  pronounce  the  law  as  we  find  it, 
I  hold  it  to  be  my  duty  to  deliver  that  result,  referring  it  to 
the  proper  authority  to  alter  the  law,  if  an  alteration  shall 
be  deemed  necessary. 

1.  I  take  the  rule  to  be  well  settled,  that  all  contracts  of 
insurance  must  be  founded  on  truth^  and  a  fair  disclosure  of 
every  fact  which  is  material  to  the  risk  to  be  run.  When, 
therefore,  an  inhabitant  of  a  neutral  nation  requires  insur* 
ance  to  be  made  in  time  of  war,  on  a  ship  which  he  states  to 
be  of  the  same  nation ;  the  natural  inference  is,  that  the  pro- 
perty he  wishes  to  have  insured  is  neutral.  But  when  he 
goes  still  farther,  and  assents  to  insert  in  the  policy  such  a 
description  of  the  vessel,  as  is  strictly  applicable  to  a  neutral 
ship  only,  it  must  be  deemed  equivalent  to  a  warranty  of  her 
neutrality ;  and  the  reasonable  interpretation  of  the  contract 
is,  that  it  was  so  intended  by  the  parties.  What  else  can  be 
the  object  of  the  description  ?  Or,  what  other  use  can  be 
ascribed  to  it?  Surely  the  court  cannot  intend  that  its  in- 
sertion was  without  a  meaning. 

In  the  case  before  us,  the  ship  is  described  as  the  good  Ante- 
riean  ahip^  the  Astrea,  and  represented  to  be  the  property  of 
a  citiaen  of  New  York,  where  all  the  parties  reside.  What 
is  the  language  of  this  transaction  ?  The  plaintiff  requests 
insurance  on  a  ship;  the  drfendants  inquirei  what  ship? 
He  answers,  an  American  ship,  the  Astrea.  Again,  the  de- 
fendants ask,  whose  property  is  she  ?  To  ^ich  the  plain- 
tiff replies,  mine.  From  such  a  statement  of  facts,  what 
other  reasonable  inference  can  be  deduced,  than  that  the 
plaintiff  meant  it  to  be  understood  by  the  defendants,  that 
the  ship  in  question  was  American,  and  tlie  property  of  an 
American  citizen ;  and  consequently  neutral  ?  (See  Ooix  v» 
LoWf  1  Johns.  Cases,  341.) 

If  this  exposition  of  the  contract  is  correct,  it  follows,  that 
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OQ  the  neutrality  of  the  ship  depends  the  yalidity  of  the  po- 
licy. 

*2.  Prom  an  attentive  examination  of  the  autho-  [M63] 
rilies  relative  to  the  efficacy  of  the  judgments  of  for- 
eign courts  of  competent  jurisdiction,  I  have  no  doubt  that 
they  are  conclusive  evidence  of  the  facts  upon  which  they 
are  found.  If  it  be  not  so,  this  absurdity  will  result ;  the 
courts  of  one  nation  may  have  jurisdiction  of  certain  causes, 
may  try  and  determine  them,  and  without  reversing  thodb 
determinations,  the  courts  of  another  nation  may  try  the 
same  causes  over  again,  and  give  contrary  decisions ;  and 
thus,  there  would  be  contradictory. determinations  in  force 
upon  the  same  subjects,  and  at  the  same  time,  by  courts  of 
equal  authority. 

The  distinction  which  is  contended  for  by  the  opposers  of 
this  doctrine,  that  the  sentence  of  a  foreign  court  of  admiral- 
ty is  conclusive  to  change  the  property  that  may  be  sold 
under  it,  but  not  to  bind  those  whose  warranty  of  the  pro- 
perty is  expressly  falsified  by  the  sentence,  is  to  me  very  un* 
sativTactory.  Either  the  court  has  full  power  to  decide  the 
point  on  which  the  condemnation  rests,  or  it  has  not  If  it 
has  the  power,  its  decision  must  be  conclusive  as  to  the 
whole  subject  If  it  has  not,  the  decision  is  of  no  force. 
The  validity  of  the  sale  of  the  property  of  an  American  citi- 
zen under  an  admiralty  condemnation,  turns  upon  the  au- 
thority of  the  court  to  fix,  by  its  sentence,  the  character  of 
that  property,  in  relation  to  the  parties  at  war ;  and  if  such 
authority  is  vested  in  the  foreign  court,  with  respect  to  one 
party  interested  in  the  property,  I  perceive  no  solid  reasons 
why  it  should  not  extend  to  all  the  parties. 

Besides,  both  the  insurers  and  insured  must  be  presumed, 
when  they  entered  into  this  contract,  to  have  contemplated 
the  risk  of  capture  at  sea,  and  consequently  of  an  admiralty 
trial  abroad,  on  the  point  of  neutrality  of  the  property  insur- 
ed ;  for  in  that  view  alone  was  the  warranty  of  neutrality 
material.  It  is,  therefore,  fairly  inferable,  that  the  contract- 
ing parties  meant  to  refer  the  fact  of  neutrality  to  the 
courts  of  the  belligerents,  where  *the  question  of    [*454J 
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prize  or  not,  was  alone  triable,  in  case  of  capture.  The 
assured  not  only  stipulates  that  the  property  is  neutral, 
but  the  spirit  of  his  stipulation  is,  that  he  will  maintain  it  to 
be  so  when  examined  before  the  foreign  trtbima}.  (8  Tenn 
Rep.  244,  444.  Millar,  466.)  He  is^  therefore  an  essential 
party  to  the  proceeding  in  that  court,  and  must  be  consider* 
ed  as  haying  assumed  the  risk  of  its  decision  on  th^  point  of 
neutrality.  To  exonerate  him  from  the  consequences  of  that 
rilk,  at  the  expense  of  the  underwriter,  would,  in  my  opinion^ 
not  only  be  unjust,  but  repugnant  to  the  sound  interpreta- 
tion of  the  policy. 

In  forming  my  opinion,  I  hare  dismissed  all  considera- 
tions of  public  policy.  1.  Because  I  deem  them  to  be  inad^ 
missible  in  a  court  of  justice,  when  called  upon  to  pronounce- 
the  existing  law  of  the  land.  2.  Because  the  question  be- 
fore us  is  simply,  which  of  onr  own  citizens  shall  bear  the 
loss  of  property  condemned  for  want  of  neutrality ;  the  party 
who  guarantied  its  neutrality,  or  those  to  whom  the  guaran- 
ty was  made  ?  On  the  latter  point,  who  can  hesitate  to  say, 
that  this  court  ought  not  to  lend  its  aid  to  relieve  a  man  from 
the  consequences  of  his  own  warranty,  to  the  prejudice 
of  those  for  whose  protection  that  warranty  was  contrived  ? 

Thus  far  I  have  proceeded  on  the  true  intent  of  the  parties, 
as  manifested  by  their  contract ;  I  now  pass  on  to  what  ap- 
pears to  me  to  be  the  settled  law  on  this  subject. 

In  England,  the  conclusiveness  of  the  sentence  of  foreign 
courts  of  competent  jurisdiction,  has  been  long  since  admit- 
ted, and  confirmed,  by  a  uniform  train  of  decisions,  in  her 
highest  courts  of  judicature.  The  obligatory  force  of  many 
of  those  decisions  upon  us,  is  not  now  to  be  controverted,  be- 
cause it  is  established  by  the  constitution  which  has  adopted 

them  as  part  of  the  common  law. 
[*456]  *The  sentences  of  admiralty  courts  appear  to  me 
to  be  of  the  number  which  are  placed  oh  that  foot^ 
ing.  Indeed  the  doctrine  of  conclusiveness  applies,  with 
peculiar  force,  to  their  sentences  relative  to  prize,  becatne 
their  authority  is  bottomed  on  the  general  law  of  nations, 
which  gives  the  right  of  capturing  enemy's  property  on  the 
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high  seas,  to  belligerents.  (Collect.  Jurjd.  101,  102,  106. 
Grotius,  lib.  3,  c.  2,  s.  6.  Yattel,  lib.  2,  s.  84,  85.  Martens, 
104, 106.  2  Ersk.  last.  736  )  This  righl  necessarily  in- 
volves the  right  of  institating  courts,  particularly  adapted  to 
try  the  legality  of  such  captures.  And  hence  it  is,  that  we 
find  courts  of  this  description  existing  in  all  maritime  na- 
tions, and  erobracinfz:  every  where  the  same  objects.  They 
form  a  separate  and  independent  branch  of  jurisprudence, 
uncontrolled  by  a  common  sup^ior.  Their  mode  of  pro- 
ceeding is  appropriate,  and  variant  from  that  of  the  common 
law  courts.  Hence  it  results,  that  the  latter  have  neither  the 
power  to  ascertain  the  merits  of  their  sentences,  nor  of  re- 
viewing them. 

An  objection  has  been  made,  and  was  urged  with  consid- 
erable zeal,  on  the  argument,  that  no  direct  authority  on  this 
point,  is  to  be  found  in  the  English  judicial  proceedings, 
prior  to  our  revolution.  But  on  recurring  to  the  English 
reporters  and  elementary  writers,  I  find  that  objection  is  un- 
founded. 

In  1681,  in  the  cause  of  Newland  v.  Ehraeman^  (1  Ver- 
non, 21,)  Lord  Chancellor  Nottingham  declares  himself  ex- 
plicitly in  favor  of  the  conclusiveness  of  foreigi^  admiralty 
sentences. 

In  the  case  -of  Hughes  v.  Corneliusj  in  the  reign  of 
Charles  IL  the  judges  of  the  King's  Bench  laid  down  the 
rule  in  unqualified  terms,  that  they  were  bound  to  notice  the 
sentences  of  courts  of  admiralty  abroad,  and  must  not  set 
them  at  large.    (2  Shower,  242.) 

In  the  tenth  year  of  the  reign  of  William  III.  Lord  Holt, 
in  an  action  on  a  policy  of  insurance,  held,  that  if  it  appear 
upon  the  evidence,  that  the  ship  insured  was  seized  and 
condemned  by  process  of  law,  by  the  sentence 
*the  property  and  ownership  are  destroyed,  and  [*456] 
there  is  no  remedy  on  the  policy.  (1  Lord  Raym. 
724.) 

The  case  from  the  Theory  of  Evidence,  in  1761,  bears 
directly  upon  the  present  question,  and  establishes  the  con- 
clusiveness of  a  French  admiralty  sentence   on    the  war- 
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lanty  of  neatrality,  ia  a  policy  of  insurance.     (Theory  of 
Ev.  37.) 

The  authority  of  the  last  case  is  fnlly  confirmed  by  Judge 
Bnller.  (Buller's  N.  P.  243.)  And  I  cannot  discern  whence 
it  has  been  inferred,  that  he  referred  to  the  case  of  Hughes 
and  CwrneliuSi  for  that  was  an  action  of  trover,  for  an  En- 
glish ship,  and  the  case  he  states  is  of  a  policy  of  insurance 
on  a  Swedish  ship. 

In  the  case  of  Fernandes  ▼.  Decosta^  (Park  on  Ins.  178,) 
during  the  last  French  war,  Lord  Mansfield,  in  a  similar 
case,  adopts  the  same  rule. 

From  those  authorities,  as  well  as  the  general  course  of 
decisions  in  the  English  courts,  (Harg.  462, 467,  467,  471 , 
477,  479  ;  4  Co.  29;  7  Co.  Litt.  3 ;  2  Lev.  14;  1  Freem.  83  ; 
Garth.  226;  Amb.  761 ;  1  Salk.  290;  2  Bl.  Rep.  977, 1176; 
1  Show.  6;  1  Ld.  Raym.  724 ;  2  Ld.  Raym.  893;  2  Woodd. 
466,)  relative  to  domestic  judgments,  and  the  rules  univer- 
sally laid  down  by  the  most  approved  elementary  writers,  it 
appears  incontrovertibly,  that  the  conclusiveness  of  foreign 
admiralty  sentences  was  received  as  settled  law  in  England, 
before  our  revolution ;  and  being  so,  we  are  required  by  no 
less  authority  than  the  constitution  of  this  state,  to  pronounce 
it  to  be  the  law  here. 

It  may,  perhaps,  be  asked,  whether  there  is  no  remedy  for 
our  citizens  against  the  unjust  decisions  of  foreign  vice-ad- 
miralty courts?  To  such  an  inquiry,  I  would  answer  in  the 
affirmative ;  for  they  have  the  same  remedy  against  those 
sentences  which  foreigners  have  against  the  erroneous  or 
unjust  judgments  of  our  own  inferior  courts ;  an  appeal  to 
the  higher  tribunals,  which  are  clothed  with  legal  power  to 
review,  annul,  and  set  them  right.  And  this  1  take  to  be 
the  true  course  which  public  policy  and  the  general  law  of 

nations  prescribe. 
[*437]        *Upon  the  whole,  therefore,  I  conclude,  1.  Ac- 
cording to  the  sound  construction  of  the  policy,  it 
was  founded  on  a  warranty  of  neutrality  of  the  property  in* 
Bured.    '2.  That  that  warranty  is  conclusively  fidsified,  by 
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the  adauralty  senCence  of  coademoation  as  enemy's  pro- 
perty. 

The  result  is,  in  my  opinion,  that  the  judgment  of  the  su- 
preme eourt  ought  to  be  affirmed. 

Clinton,  Smator.  The  plaintiff  having  warranted  a  ship 
and  caigo  as  American  property,  the  question  is,  whether, 
in  an  action  against  the  insurers,  the  sentence  of  a  foreign 
court  of  admiralty,  that  a  warranty  was  &lse,  is  conclusive 
evidence.  It  is  admitted  by  the  plaintiff,  that  the  sentence 
binds  and  changes  the  property,  and  that  it  iaprima  facie  evi- 
dence of  the  fact  set  up  against  him ;  and  on  the  other  band, 
it  is  conceded  by  the  defendants,  that  in  several  cases,  in  an 
action  of  this  kind,  the  iudgment  is  not  definitive  in  favor  of 
the  insurers ;  such  as  when,  on  the  face  of  it,  it  is  founded 
on  local  ordinances,  or  contrary  to  the  law  of  nations,  or  so 
ambiguous  that  the  court  cannot,  from  the  reasons  assigned, 
collect  the  grounds  of  it ;  and,  that  this  case  not  coming 
within  either  of  these  descriptions,  the  contest  between 
the  parties  still  remains  open,  whether  the  foreign  sen- 
tence be  prima  facie  or  conclusive  evidence,  against  the 
insured,  and  whether  it  bind  the  property  adjudicated  only, 
or  is  conclusive  to  every  ej(tent  and  in  every  modification  of 
the  subject. 

Upon  a  question  of  such  immense  importance,  either  as  it 
respects  the  interests  of  commerce,  the  honor  of  the  nation, 
the  rights  nf  individuals,*  or  the  principles  of  justice,  great 
and  mature  delibemtion  is  requisite  and  essential.  I  know 
not  any  cause  that  has  ever  been  discussed  in  this  conrt 
which  embraces  so  many  objects,  to  render  the  final  result 
important.  Attempts  have  been  made  to  establish  the  doc- 
trine of  conclusiveness ;  and,  as  far  as  I  can  comprehend 
tham,  they  may  be  arranged  under  four  general  heads. 

*lst.  Authorities  previous  to  the  19th  of  April,  [*458] 
1776. 

2d.  Anal<^ical  reasoning  from  domestic  courts. 

3d.  The  nature  and  meaning  of  the  contract  of  insur^ 
anee;  and, 
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4th.  National  considerations  of  courtesy,  comity,  and  the 
like. 

The  cases  cited,  as  existing  anterior  to  the  re^oitition,  are 
not  only  few,  but  are  either  ambif2:iious  or  not  in  point. 

The  most  ancient  one,  reported  in  2  Shower,  of  Hug/ies 
V.  Cornelius,  was  an  action  of  trover  brought  for  a  ship  sold 
under  a  decree  of  a  French  admiralty  court.  The  court  ad- 
mitted the  sentence  to  be  true,  althmjgh  contrary  to  the  spe- 
cial verdict.  They  went  upon  the  ground  of  the  decree's 
changing  the  property,  and  of  the  inconveniences  that  would 
result  to  merchants,  if  the  court  should  unravel  the  title  of 
property  acquired  in  this  way ;  and  the  reason  assigned  by 
Chief  Justice  M'Kean,  in  a  case  repor|ed  in  Dallas,  ( Vasse  v. 
Ball,  2  Dallas,  271 ;  see  also  2  Dallas,  195,)  seems  to  be  con- 
clusive. The  idea  that  a  sentence  of  a  court  of  admiralty  is 
conclusive,  arises  from  the  consideration  that  the  court  aU 
ways  proceeds  in  rem.  The  decree  naturally  and  necessa- 
rily binds  the  subject  of  the  proceeding.  A  ship  or  cargo, 
or  any  person  purchasing  under  the  decree,  will,  of  course, 
be  secure. 

The  next  case  relied  upon,  is  a  supposed  one  of  a  Swedish 
ship.  It  was  first  mentioned  by  an  aiu>nymou8  author,  in  a 
book  entitled  "  Theory  of  Evidence."  It  does  not  appear  in 
any  collection  of  reports ;  and  BuUer,  in  referring  to  his  au- 
thority for  this,  mentions  the  case  in  Shower.  It,  therefore, 
appears  that  it  is  confounded  with  the  case  of  the  Dutch  ship 
in  that  author. 

The  case  of  Feniandes  and  De  Casta  was  a  Nisi  Prius 
one,  and  it  expressly  states,  that  the  plaintiff  only  gave  a  par- 
tial  evidence  of  the  vessel's  being  Portuguese ;  and  all  we  can 
collect  from  it  is,  that  the  testimony  adduced  by  him 
[*459]  was  not  sufficient  to  balance  that  derived  *from  the 
foreign  adjudication.  Will  it  be  beiteved,  that  upon 
this  slender  ground,  the  mighty  fabric  of  conclusiveness  is 
attempted  to  be  erected  ?  For,  independent  of  decisions 
since  the  revolution,  which  are  no  authority  ;  of  arguments 
from  analogy,  which  I  shall  presently  notice  ;  and  of  a  few 
scattered  dicta  in  the  books,  which  do  not  bear  the  stamp  of 
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jodicial  authority,  there  is  nothing  whereby  to  warrant  the 
decision  of  the  court  below. 

The  ar^ments  derived  from  the  deference  which  is  paid 
by  the  courts  of  England  to  each  other's  proceedings,  do  not 
apply.  They  are  parts  of  the  same  building,  held  together 
by  one  common  arch.  They  are  under  the  same  govern- 
ment, proceed  according  to  the  same  law,  and  redress  can  be 
obtained  throngh  higher  tribunals.  If  they  attempt  to,ex« 
ceed  their  jurisdiction,  they  can  be  restrained  by  a  superior 
power  which  has  an  interest  in  preventing  any  undue  en- 
croachments, and  repressing  any  improper  deviations.  This 
is  not  the  case  with  a  foreign  court  of  admiralty.  If  a  neu- 
tral conceives- himself  injured,  and  is  indulged  with  an  ap- 
peal, he  must  still  continue  in  the  court  of  the  belligerent ; 
and  there  is  not  any  uniform  law  by  which  these  courts  go- 
vern themselves.  They  listen  more  to  iostructions  from  the 
sovereign,  than  to  the  injunctions  of  the  law  of  nations. 
Lord  Mansfield  admits,  that  "  in  every  war,  the  belligerent 
powers  make  particular  regulations  for  themselves ;  and  that 
no  nation  is  obliged  to  be  bound  by  them."  (Park,  360.)  It 
is  conceded  by  the  defendants,  that  a  foreign  sentence  is 
binding  if  resting,  on  the  face  of  it,  on  such  regulations,  and 
yet  they  declare,  that  if  founded  on  these,  but  it  does  not  ap- 
pear to  be  so  founded,  that  then  it  is  conclusive. 

With  respect  to  the  nature  of  the  contract,  upon  which 
much  has  been  said,  I  confess  I  do  not  perceive  the  force 
of  the  reasoning,  which  attempts  to  fix  the  loss  on  the  in- 
sured. 

*The  contract  of  insurance,  says  Park,  being  for  [*460] 
the  benefit  of  the  insured,  and  the  advancement  of 
trade,  must  be  construed  liberally,  for  the  attainment  of  those 
ends.  We  must,  therefore,  not  give  it  an  exposition  that 
would  tend  to  embarrass  commerce,  or  injure  the  assured ; 
but  adopt  such  a  construction  as  will  most  promote  the  im- 
portant objects  in  view.  How  commerce  would  be  affected, 
shall  hereafter  be  considered.  By  the  terms  of  the  contract, 
the  assured  warrants  the  property  to  be  neutral,  and  it  is  un- 
derstood to  be  incumbent  on  him,  so  to  conduct  the  vessel, 
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as  Dol  to  forfeit  her  neutrality.  If  the  vesael  be  neutral,  in 
fact,  he  fulfils  his  warranty.  He  does  not  warrant  that  she 
shall  be  so  in  the  conception  of  foreign  coarts.  It  is  not  in 
the  reach  of  human  sagacity,  to  scan  the  views  which  differ* 
ent  men  may  take  of  the  same  subject,  or  the  various  mo- 
tives which  may  produce  clashing  decisions.  Against  cor- 
ruption or  ignorance  in  judges,  perjury  in  witnesses,  and 
fraud  in  captors,  it  is  out  of  the  power  of  the  assured  to 
guard ;  they  are  risks  which  he  casts  upon  the  assurer,  and 
which  the  assurer  undertakes  in  consideration  of  an  adequate 
premium.  All  the  assured  is  required  to  do,  is  not  to  &lsify 
his  warranty.  In  this  case  he  paid  a  war  premium  of  16  per 
cent ;  and,  the  foreign  sentence  out  of  view,  the  special  ver- 
dict has  verified  his  warranty. 

With  regard  to  the  comity  due  from  one  national  tribunal 
to  another,  it  appears  to  me,  that  the  compliment  is  carried 
sufficiently  far,  by  considering  the  sentence  as  prima  fade 
evidence.  We  are  not  bound  to  sacrifice  the  substantial  in- 
terest of  our  citizens  to  etiquette  or  courtesy.  If  a  foreign 
nation  will  countenance  unjust  spoliations,  if  a  foreign  judge 
will  divide  the  spoil  with  the  plunderer,  are  we  to  counte- 
nance the  knave  and  the  robber,  and  declare,  with  all  possi- 
ble politeness,  <<  although  we  are  convinced  that  an  inquiry 
would  paint  you  in  these  colors,  yet,  our  rsspect  for  your 
authority,  will  prevail  over  a  regard  for  justice,  or 
[*461]  the  claims  of  our  ^citizens ;  we  shall  silence  all  dis- 
cussion ;  and,  although  we  know  you  both  ignorant 
and  corrupt,  both  oppressive  and  fraudulent,  yet,  as  you 
wear  the  form,  without  attending  to  the  obligations  of  a 
court  of  justice,  we  shall  treat  your  decisions  with  all  im« 
aginaUe  courtesy,  comity,  deference,  politeness,  and  «e- 
spect" 

This  is  a  summary  of  the  doctrine,  stripped  of  the  im- 
posing garb  which  it  has  assumed,  and  it  can  only  be  a 
question,  whether  it  is  most  deserving  of  ridicule,  or  de- 
testation. 

In  suits  brought  in  England,  upon  foreign  judgments,  be- 
tween the  same  parties,  the  courts  consider  them  only  as 


ALBANY,  FBBBUARY,  1809.  461 

Vandevhenvel  ▼.  The  United  Imurance  Company. 

prima  facie  evidence  of  the  demand,  and  adroit  the  defen- 
dant, on  a  plea  of  nil  debet^  to  contest  the  merits  of  the  ori- 
ginal cause  of  action*  If  a  foreign  judgment  be  not  consid- 
ered conclasive  between  the  same  parties,  in  cases  of  this 
nature,  why  should  the  sentence  of  a  foreign  court  of  admi* 
ralty  between  third  persons  ?  The  constitution  of  the  Unit- 
ed States  provides,  that  "  full  faith  and  credit  shall  be  given 
in  each  state,  to  the  public  acts,  records,  and  judicial  pro- 
ceedings, of  every  other  state."  And  the  congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  re- 
cords, and  proceedings  shall  be  proved,  and  the  effect  there- 
of. Is  it  concdvable,  that  if  the  sentence  of  courts  of  discon- 
nected nations  are  to  be  held  in  such  high  veneration,  by 
each  other,  that  the  fraroers  of  the  constitution  could  have 
thought  it  necessary  to  make  this  provision  for  sister  states, 
in  the  closest  bond  of  political  connection. 

The  Britisli  have  made  the  interests  of  commerce  a  pri* 
mary  object  of  their  cares.  In  the  discovery  and  arrange- 
ment of  wise  plans,  and  the  execution  of  efficacious  mea- 
sures, for  the  attainment  of  this  important  end,  they  stand 
unrivalled  in  the  history  of  mankind.  Their  fleets  now  tra- 
verse every  clime,  and  visit  every  sea,  laden  with  the  riches 
of  the  world ;  they  bear  in  their  hands  the  trident  of  the 
ocean.  In  the  time  of  war,  they  enrich  themselves 
with  the  plunder  of  neutrals ;  *their  courts  appear  [*462] 
every  where,  and  condemnations  are  conducted,  not 
according  to  the  law  of  nations,  or  the  rights  of  parties,  but 
according  to  the  instructions  from  the  sovereign  and  the  ra- 
pacity of  the  captors.  "  Much  lets,"  says  Wooddeson,  (2 
Wooddes.  466,)  '<  ought  any  of  our  courts  to  slight  a  foreign 
sentence.  Unless  wc  give  credit  to  their  proceedings,  we 
cannot  expect  the  judgments  here  should  be  thought  to  me- 
rit from  them  any  reverence  or  attention."  Here,  then,  is  an 
explicit  avowal  that  the  doctrine  is  adopted  with  a  view  to 
a  return.  But  France,  having  a  different  policy,  has  adopt- 
ed a  different  system.  (Emerigon,  467,  464.)  It  is  to  be 
further  considered,  that  Great  Britain  is  more  than  one-half 
her  time  at  war ;  that  she  is  an  underwriting  nation,  and^ 


462  CASES  IN  THE  COURT  OF  ERRORS. 

Vaodonh«uv«i  v.  Tba  Uiik«d  InuiaBoe  Compttiy. 

therefore,  highly  interested  in  maintaining  the  rule  laid 
down.  Our  policy  is  entirely  different.  Peace  is  no  less  our 
interest  than  our  dnty.  Our  courts  are  not  liable  to  ex- 
ecutive instructions,  and,  consequently,  must  be  governed  by 
the  principles  of  justice ;  not  according  to  the  exigencies  of 
the  state.  In  establishing,  therefore,  a  rule  for  our  govern- 
ment on  this  momentous  subject,  argumenta  ab  ineonvenir 
enti  ought  to  have  great  weight.  France  and  England  have 
set  us  an  example ;  and,  as  the  law  of  nations  is  at  least 
doubtful,  we  are  at  liberty  to  adopt  such  a  construction  as 
shall  most  subserve  the  solid  interests  of  this  growing  coun- 
try. We  ought  also  to  consider,  that  the  object  of  insurance 
is  indemnity ;  that  instead  of  fixing  the  loss  upon  one,  it  di- 
vides it  among  many ;  that  with  a  pacific  nation  like  ours,  a 
construction  that  will  release  the  insurer  from  war  risks, 
will  be  a  deprivation  of  all  the  benefits  that  can  arise  from 
a  neutral  position,  and  will  expose  us  to  most  of  the  calami- 
ties, without  any  advantages,  derivable  from  a  belligerent 
state. 

Ev^i  Great  Britain,  situated  as  she  is,  has  found  inconve- 
nience, in  many  respects,  from  the  generality  of  the  rule  she 
has  adopted.  Her  courts  have,  by  recent  decisions,  attempt- 
ed to  narrow  it  into  smaller  compass.  Several  im- 
[*463]  portant  exceptions  have  been  sanctioned,  and  *  when- 
ever a  different  course  of  policy  shall  be  deemed  ad- 
visable, the  whole  system  will  be  destroyed.  Our  court  has, 
unadvisedly,  and  in  the  first  instance,  without  hearing  argu- 
ment, taken  that  direction ;  and,  with  the  best  intentions, 
has  persevered  in  a  doctrine  which  would  inevitably  lead  to 
the  spoliation  of  our  citizens,  and  the  destruction  of  our  com- 
merce. 

There  is  nothing,  either  in  the  constitution  of  the  admi- 
ralty courts  of  European  nations  or  the  mode  of  proceeding 
in  them,  which  entitle  them  to  respect  They  adopt  the 
rules  of  the  civil  law.  The  judges  hold  their  offices  during 
pleasure,  and  follow  the  instruetions  of  the  ministry.  The 
captors,  who  are  interested,  are  admitted  as  witnesses,  and 
the  judges  are  paid  in  proportion  to  the  condemnation. 
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They  are  generally  composed  of  needy  adventurers ;  their 
great  aim  is  plunder,  and  their  primary  incentive,  avarice. 

I  have  thus,  in  a  cursory  manner,  glanced  at  the  principal 
grounds  of  reasoning  in  the  cause,  and  (  must  own,  that  I 
feel  most  deeply  impressed  with  its' importance.  The  effects 
of  the  decision  of  this  day,  will  be  felt  when  we  are  no  more ; 
and  I  trust  that  it  will  receive  the  approving  voice  of  our 
consciences,  and  of  our  country. 

Gold,  Senator.  The  questions  that  arise  in  this  cause  for 
the  consideration  of  the  court,  are : 

1st.  Does  the  warranty  in  the  terms  of  the  good  American 
shipi  the  Astrea^  import,  in  judgment  of  law,  American  or 
neutral  property  ? 

2d.  Is  the  sentence  of  the  vice-admiralty  of  Gibraltar 
conclusive^  and  does  it  repel  the  verification  of  warranty 
here  ? 

On  the  first  preliminary  question,  however  loose  and  inde- 
finite men  are  in  conversation  upon  subjects  of  this  nature, 
yet  when  the  occasion  is  considered,  the  bearing  of 
the  property  of  the  ship  on  the  professed  object  *of  [*464j 
the  contract ;  its  materiality  to  the  risk,  and  conse- 
quent propriety  of  an  understanding  on  the  point,  the  court 
must,  I  apprehend,  consider  Mr.  Yandenheuvel  as  explain- 
ing himself  on  the  question  of  property,  and  under  the  terms 
American  ship,  warranting  it  neutral. 

Such,  in  my  apprehension,  is  the  plain,  fair  and  rational 
import  of  the  language,  used  by  the  assured  on  this  oc- 
casion. 

On  the  second  question  in  the  cause,  involving  the  legal 
effect  of  the  sentences  of  foreign  courts  of  admiralty,  I  enter 
with  much  diffidence,  and  all  the  solicitude  which  its  exten- 
sive operation  upon  the  fortunes  of  our  fellow  citizens,  and 
the  jurisprudence  of  our  country  inspires.  If  our  law  is  set- 
tled on  this  point ;  if  the  question  is  bound  by  authority,  then 
the  law  must  have  its  course,  however  unpleasant  the  con- 
sequences, however  opposed  to  the  speculations  of  the  most 
enlightened  statesmen. 

For  authority  on  the  question,  adjudged  cases  in  that 
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country  from  whence  our  jurisprudenee  is  derived,  antece- 
dently  to  our  revolution,  must  be  resorted  to. 

The  necessary  effect  of  the  sentences  of  foreign  courts  of 
admiralty,  in  rem^  in  changing  the  property  in  ihe  subject 
matter,  in  case  of  condenlnation,  is  readily  evinced,  both  in 
point  of  reason  and  authority.  To  this  the  case  of  Hughes 
y.  Cornelius^  (2  Shower,  232,)  strengthened  by  some  other 
cases,  bears  strong  testimony ;  in  this  the  jurisdiction  of  all 
courts  of  admiralty,  and  the  peace  of  all  civilized  nations,  are 
essentially  concerned. 

But  the  reason  for  extending  those  sentences  beyond  the 
attainment  of  the  above  otgects,  to  control  the  stipulations  of 
parties  in  a  policy  of  insurance,  are  not  equally  cogent ;  the 
necessity  not  equally  apparent. 

For  authority  to  support  this  application  of  admiralty  sen- 
tences are  cited,  Buller's  N.  P.  244 ;  Theory  of  Evidence, 
37 ;  and  the  case  of  Femandes  v.  De  Cost^j  (Park,  177.)  In 
the  two  first  books,  the  rule  to  the  above  extent  is  laid  down 
in  nearly  the  same  words ;  in  plain  and  unequivocal 
[*465]  terms ;  but  no  case  is  cited  in  the  Theory  *of  Evi- 
dence in  support  of  the  doctrine,  and  in  Buller,  the 
case  relied  on  is  that  of  Hughes  v.  Cornelius  ;  which,  al- 
though containing  observations  of  the  court  of  a  very  gene- 
ral and  unqualified  nature,  yet,  in  the  point  adjudged,  does 
not  warrant  the  rule  as  there  laid  down. 

The  case  of  Fernandes  v.  De  Costa^  is  apposite  to  the 
question  before  the  court,  and  merits  all  that  respect  which 
is  due  to  a  N.  P.  decision  of  one  of  the  greatest  judges  that 
ever  sat  in  Westminster  Hall.  The  name  of  Judge  Buller 
must  be  considered  also  as  adding  some  authority  to  the  rale 
by  him  laid  down,  though  supported  by  no  ad|judged  case 
there  cited. 

No  adjudications  at  bar,  no  elaborate  discussions  appear  to 
have  taken  place  on  the  question.  On  this  foundation,  in 
point  of  authority,  stands  the  doctrine  contended  for  by  the 
defendants  in  error ;  and  we  are  now  called  upon  to  say, 
whether  the  question  is  so  bound  down  by  authority  as 
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to  be  deemed  at  resti  and  to  repel  a  consideration  of  its 
merits. 

After  much  reflection  on  the  point,  in  every  view  I  have 
been  able  to  place  it,  I  am  not  satisfied  that  the  law  on  the 
subject  was  settled  at  the  period  of  our  revolution.  In  pur- 
suing the  history  of  law  principles,  in  retracing  adjudica- 
tions, and  collecting  cases  upon  questions  long  agitated  in 
courts,  we  find  early  cases  often  overruled ;  first  opinions 
disregarded  and  reversed,  and  important  questions  finally  set- 
tled in  opposition  to  greater  authority  of  precedent  than  what 
is  to  be  found  on  the  question  before  the  court. 

Such  is  the  result  presented  by  a  perusal  of  English  re- 
porters. 

But  general  principles  are  resorted  to  in  support  of  the  de- 
finitive effect  of  admiralty  sentences,  and  domestic  judg-^ 
ments  are  adduced  for  illustration. 

In  the  principles  of  sovereignty,  in  the  superior  integrity 
and  responsibility  of  domestic  judges,  their  exemption 
from  the  influence  of  policy,  from  the  dominion  of 
^passions  hostile  to  the  administration  of  justice,  too  [*466] 
often  excited  in  belligerent  nations,  in  the  preva- 
lence of  the  salutary  maxim  of  municipal  origin,  "  tit  sit  finis 
liiium/^  will  be  found  reasons,  I  apprehend,  for  superior  con- 
fidence in  domestic  tribunals. 

The  case  of  Walker  v.  Witter^  (Doug.  6,)  is  strong  to 
show  the  difference  between  domestic  and  foreign  judgments ; 
the  incontrollable  verity  predicated  of  the  former,  is  with- 
held from  the  latter,  which  are  there  holden  to  be  examina- 
ble. Nor  is  the  effect  of  this  authority  repelled  by  the  argu- 
ment, that  a  court  resorted  to,  to  carry  into  effect  a  foreign 
judgment,  ought  to  be  satisfied  of  its  justice ;  the  application 
is  for  justice,  and  not  favoTj  and  the  court  thus  resorted  to 
is  bound  by  constitutional  principles,  not  to  delay  that  jus- 
tice ;  besides,  the  same  principle  will  apply  to  the  case  before 
the  court. 

The  case  of  Oage  v.  ByUcUy^  in  Ridgway,  and  Burrows 
V.  Jeminoj  in  Strange,  are  not  considered  as  bearing  on  the 
question ;  they  rested  on  a  different  principle,  that  of  the 
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"lex  loci  amiractnsP  The  qnalified  manner  in  which  ad- 
miralty sentences  are  now  received  in  England  ;  their  dif- 
ferent operations  as  to  the  fact  and  the  lav>^  serve  to  mark 
a  wide  distinction  between  those  sentences  and  domestic 
judgments. 

If  the  reasons  assigned  for  an  adtniralty  decision  do  not, 
when  tested  by  the  law  of  nations,  bear  out  the  conclusion, 
the  sentence  is  rejected ;  if  tlie  reasons  are  assigned  in  an 
obscure  and  unintelligible  manner,  as  to  tlie  point  decided^ 
the  result  is  the  same ;  but  if  the  judge  should  have  no 
reasons,  or,  by  casualty,  omit  to  put  them  on  the  record, 
then  the  sentence  becomes  conclusive,  and  repels  ail  exami- 
nation. 

Why  a  sentence  founded  on  error  aa  to  factsj  should  be 
more  conclusive  than  one  founded  on  error  in  laWf  is  diffi- 
cult to  conceive.  That  the  mode  of  admiralty  trial  is  more 
favorable  to  the  investigation  of  truth  than  that  provi- 
ded by  our  common  law,  is  not,  I  apprehend, 
[M67]  ^evinced  by  experience,  nor  do  the  opinions  of 
some  very  eminent  writers  warrant  any  such  con- 
clusion. 

To  sentences  standing  on  such  grounds,  my  mind  is  not 
yet  reconciled  to  yield  that  controlling  effect  now  contended 
for.  Nothing  short  of  the  law  being  made  out  in  the  clear- 
est and  most  satisfactory  manner,  can,  in  my  apprehension* 
justify  the  reception  of  those  sentences,  upon  the  broad 
ground  now  urged  upon  the  court. 

There  is  another  ground  remaining  to  be  considered,  on 
which  it  is  with  some  difficulty  I  have  been  able  to  form  an 
opinion. 

The  position  of  the  insurer  is,  that  the  insured^  on  enter- 
ing into  the  policy,  well  knows  the  tribunal  of  the  captors 
to  be  the  prize-forum  ;  that  a  consideration  of  neutrality  is 
essential  to  the  determination ;  and,  therefore,  by  the  terms 
of  his  contract,  assents  to  this  test  of  his  warranty.  If  the 
law,  giving  a  conclusive  effect  to  admiralty  sentences,  is  to 
be  deemed  settled,  then  would  the  above  conclusion  correct* 
ly  follow;  then  would  the  assured  be  presumed  to  knovithat 
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latCf  and  to  assent  by  his  contract  to  all  its  consequences ; 
but,  upon  any  other  ground,  he  may  with  equal  reason  be 
presumed  to  assent  to  a  limited  operation  of  these  sentences, 
OS  prima  faeie^  or  presumptive  evidence,  reserving  to  him- 
self a  right,  and  taking  upon  himself  the  burthen  of  disprov- 
ing the  same,  and  verifying  his  warranty.  Such  must  be 
the  conclusion  of  the  assured  in  France. 

A  mind  conscious  of  the  truth  of  the  representation  in  the 
policy,  would  with  difficulty  be  carried  to  the  conclusion, 
that  although  the  property  insured  be,  in  fact,  neutral,  yet,  if 
condemned  it  must  therefore  be  deemed  enemy's.  Where 
the  property,  in  fact,  is  neutral,  and  in  such  case  only,  will 
the  above  opinion  operate ;  it  is  not  to  be  presumed,  that  the 
assured  calculates  on  the  event  of  a  condemnation.  In  the 
various  cases  of  loss  by  any  of  the  perils  insured  against,  the 
falsification  of  the  warranty,  is  equally  fatal  to  a  re- 
covery by  the  assured,  'though  no  foreign  admiralty  [*468] 
may  have  passed  upon  the  question. 

Such  are  the  grounds  on  which  my  opinion  on  this  impor- 
tant question  is  formed.  1  will  only  add,  that  it  is  with  no 
small  diffidence  I  submit  an  opinion  for  the  reversal  of  the 
judgment  of  a  court,  |)ossessing,  in  so  eminent  a  degree,  the 
high  respect  and  confidence  of  the  community. 

The  majority  of  the  court  being  of  the  same  opinion,  it 
was  thereupon  ordered  and  adjudged,  that  the  plaintijBT 
in  error  recover,  as  for  a  total  loss,  the  amount  found  by  the 
jury  in  the  special  verdict,  with  interest  and  costs,  and  that 
the  judgment  of  the  supreme  court  be  reversed,  and  the  re- 
cord remitted,  &c. 

Judgment  of  reversal(a)(6) 

(a)  [Old  uote.]  Bittee  the  dedaion  of  tha  above  eauae,  aeveral  caaea  have 
arMen  in  the  conrta  of  Great  Britain  and  the  United  Statea,  in  which  the 
queation  aa  to  the  eff»ot  and  oonduoivonesa  of  the  aentoncea  of  foreign  conrta 
of  admiraliy,  baa  been  ▼ariously  considered  and  determined.  (See  Maiahall 
on  Inaurance,  Sd  ed.  p.  430,  436.  Park  on  Insorance,  6th  ed.  p.  463,  497. 
And  aee  Oeytrs  ▼.  AguUar,  7  Term  Rep.  681.     ChrutU  v.  Secrfian,  8  Tann 

{b)  See  iuftra,  vol  I,  p.  16,  n  («,)  and  vol  2,  p.  J 6,  o.  (&)  ;  144,  n.  (6.) 
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[•469]    'Andrew  Vos  and  John  B.  Graves,  Plaintiffs 
in  Error y  against   The   United   Insurance 
Company,  Defendants  in  Error.{a) 

Sailing  for  a  port  nnderrtood  to  be  blockaded  is  not  a  breach  of  naatralily,  so 
as  to  affect  tha  warranty  in  a  policy  of  insurance. 

This  cause  came  before  the  court  on  a  writ  of  error  from 
the  supreme  court.  For  the  facts  in  the  cause,  and  the  opi- 
nion of  the  court,  see  a/i/c,  pp.  180 — 191, 

Rep.  192.  GarrelU  v.  Kenaingtoa,  8  Term  Rep.  330.  Pollard  ▼.  Bell,  8 
Term  Rep.  441.  Bird  v.  AppUton,  8  Term  Rep.  562.  Price  ▼.  Bell,  I  East's 
Rep.  663.  Oddy  ▼.  Bwil,  2  East's  Rep.  473.  Bmring  r.  Olaggett,  3  Bos. 
6l  Pall.  201.  Lothian  v.  Henderaon,  3  Bos.  &  Pnll.  499.  BoUen  t,  OUd- 
•tone,  5  East,  155.  Baring  v.  Christie,  5  East,  398.  Baring  ▼.  AoyaZ  Sx, 
Aes.  5  East,  99.  Fieher  v.  OgU»  I  Camp.  N.  P.  Cases,  418.  [Donaldoon 
▼.  Thompson,  1  Campb.  N.  P.  Cases,  429.  KinderUy  and  others  ▼.  Chace 
and  others,  in  Park,  486,  and  Marshall,  423.) 

The  result  of  the  decisions  in  the  English  conrti  seems  to  be  that  where 
property  is  warranted  nentral,  and  the  court  of  the  belligerent  country  con- 
demns it  as  belonging  to  an  enemy,  the  sentence,  however  absurd,  is  condu- 
siye  evidence  that  the  warranty  is  false  ;  but  where  the  belligerent  eoontry 
condemns  as  prize,  without  adverting  to  the  qnestion  of  neutrality  at  all,  it 
does  not  operate  on  the  truth  or  falsehood  of  the  warranty,  or  a  fact  asserted 
in  the  policy  of  insuranoa. 

How  reluctantly  this  doctrine,  as  to  the  condusivsness  of  foreign  sentences, 
has  been  acquicBced  in  by  some  of  the  judges  of  the  English  courts,  may  be 
seen  from  the  expressions  of  Lord  Ellenboroogh,  in  the  cases  of  Fisher  T. 
Ogle  and  Donaldson  t.  Thompson,  where  he  says,  *'  it  is  by  aa  overstrained 
comity,  that  these  sentences  are  received  as  conclusive  evidence  of  the  facta 
which  they  positively  aver,  and  upon  which  they  specifically  profesB  to  bo 
founded. 

"  I  am  by  no  means  disposed  to  extend  the  comity,  which  has  been  show* 
ed  to  these  sentences  of  foreign  admiralty  ooarts.  I  shall  die,  Uke  Lord  Tbur- 
low,  in  the  belief  that  they  ought  never  to  have  been  admitted.  The  doc* 
trine  in  their  favor  rests  upon  an  authority  in  Shower,  (vol.  2,  p.  233,  Hughes 
y.  Cornelius,)  which  does  not  fully  support  it,  and  the  practice  of  receiving 
them,  oflen  leads,  in  its  consequences,  to  the  greatest  iiyustiee,"  In  a  ga^ 
zette  report  of  the  case  of  Donaldson  v.  Thompson,  Lord  Ellenbovongh  is  sta* 

(a)  S.  C.  1  Cainaa'  Cas.  In  Error,  vii. 
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•Van  Veohtbn,  Senator.    Two  questions  present    [*470] 
themselves  to  my  mind,  as  material  for  our  consider- 
ation in  the  present  case. 

ted  to  have  eaid,  "  that  be  should  always  hold  the  authorities  of  forei^ 
courts  to  condemn  ships  as  prize,  to  the  utmost  strictness  of  proof,  when  of* 
fered  as  evidence  to  affect  the  rights  of  third  parties,  in  a  court  of  justice  of 
this  country :  that  there  were  some  of  the  most  enlightened  mmds  in  the 
coumry,  who  thought  that  these  sentences  of  foreign  courts  ought  never  to  be 
received  in  evidence  at  aU  on  such  occasions ;  that  Lord  Thurlow  never  met 
him  without  saying  so :  his  mind  was  full  upon  it ;  he  said  it  was  an  anomaly 
in  the  law,  and  ought  never  to  have  been  allowed  to  have  crept  into  it ;  and 
that  he  agreed  with  Lord  Thurlow  upon  that  subject,  and  he  should  die  in  the 
faith ;  but  the  usage  of  nations,  perhaps,  required,  certainly  authority  had  de- 
cided, that  these  sentences  should  be  received  in  evidence,  and  be  conclusive 
on  all  things  on  which  they  operated  ;  a  doctrine,  to  give  way  to  which,  was 
sufficiently  painful  in  many  instances,  but  he  should  never  consent  to  extend 
it  an  iota  beyond  the  letter." 

In  Vaue  r*  BaU,  (3  Dall.  270,)  decided  in  the  supreme  court  of  Pennsyl- 
vania, in  1797,  where  the  property  was  warranted  neutral,  and  the  libel  sta- 
ted several  grounds  of  forfeiture,  and  the  sentence  of  condemnation  was  ge- 
neral, without  specifying  any  particular  cause  of  forfeiture,  the  court  held  that 
the  assured,  notwithstanding  the  sentence,  might  show  that  the  property  was 
American. 

In  the  case  of  Dsmpseyt  Asngnee  of  Brown,  v.  The  Insurance  Company 
of  Penneylvania,  decided  in  the  high  court  of  errors  and  appeals,  in  the  state 
of  Pennsylvania,  (in  1808,)  it  was  held,  aAer  two  arguments,  that  "  the  sen- 
tence of  a  foreign  court  of  admiralty  was  conclusive,  not  only  as  to  its  direct 
effects,  but  also  as  te  the  facts  directly  decided  by  it ;"  Judges  Rush,  Ro- 
berts,  Hamilton,  Young  and  Wilson,  in  the  affirmative  ;  Judge  Cooper,  con- 
tra. (1  Binn.  R^p.  299,  n.)  See  also  Colkovn  v*  Ine.  Co.  of  Pennsylvania, 
I  Binn.  Rep..  293,  and  Oalhraith  v.  Grade,  in  the  circuit  court  of  the  United 
States,  1  Binn.  Rep.  293,  note. 

The  legislature  of  Pennsylvania,  by  an  act  of  the  29th  of  March,  1809,  de- 
clared that  no  sentence  of  any  (foreign)  court,  having  or  exercising  jurisdic- 
tion of  prize,  shall  be  conclusive  evidence  in  any  case,  of  any  fact,  matter  or 
thing,  therein  contained, .  except  of  the  acts  of  such  court  ;  provided,  that 
nething  in  the  act  shall  be  construed  to  impair  or  destroy  the  legal  effects 
of  such  sentence  on  the  property  afiected,  or  intended  to  be  afibcted 
thereby,  Slo, 

In  the  ease  of  Rose  v.  Himely,  (4  Crandi's  Rep.  241,)  the  supreme  court 
of  the  United  States  decided;  that  a  sentence  of*  condemnation,  by  a  compe- 
tent court,  having  jurisdiction  over  the  subject  matter  of  its  judgment,  is 
eonelnsive  as  to  the  title  of  the  thing  claimed  under  it  Ghace,  J.  and  Living- 
'  ston,  J.  dissenting.  And  in  Croudeon  and  others  v.  Leonard,  (4  Crauch,  434,) 
which  was  an  action  on  a  policy  of  insurance,  the  supreme  court  of  the 
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1.  Whether  the  master  of  the  plaintiffs'  vessel  has  made 
such  an  attempt  to  break  a  blockade,  as  to  forfeit  their  neu- 
tral rights  7  and, 

2.  Whether,  admitting  that  he  has  not  incurred  such  a 
forfeiture,  the  defendants  are»  under  all  the  circumstances  of 
this  case,  liable  for  any  risk  incurred  beyond  the  voyage  to 
Hamburgh  1 

With  respect  to  the  first  question,  it  appears  to  be  the  Un- 
disputed law  of  nations,  that  a  breach  of  blockade  works  a 
forfeiture  of  vessel  and  cargo. 

'  The  precise  point  in  the  present  case  is,  whether  there 
was  a  breach  of  the  blockade. 
[*47i]  *There  is  no  room  for  doubt,  that  the  vessel  sail- 
ed from  Gruxhaven  with  an  intent  to  enter  Amster- 
dam ;  and  it  seems  to  be  conceded  on  all  sides,  that  the  mas* 
ter  knew  of  the  investment  of  that  port  when  he  set  out. 
The  intent  was  certainly  an  unlawful  one,  and  the  act  of 
sailing  to  carry  it  into  elTect,  must  be  considered  as  an  overt 
act  towards  the  execution.  If  so,  the  vessel  was  captured  in 
the  prosecution  of  an  unlawful  effort  to  break  the  blockade. 
This  unlawful  procedure  on  the  part  of  the  master  was  at 
least  an  invitation  to  capture,  and  does  not  entitle  the 
plaintiffs  to  the  aid  of  favorable  presumption  against  the  in- 
surers. 

But  1  cannot  stop  here.  The  breach  of  a  blockade,  in  my 
opinion,  does  not  consist  merely  in  coming  to  the  line  of  the 
blockading  squadron,  and  attempting  to  pass  it.  Such  a 
construction  would  open  a  door  for  innumerable  frauds,  and 

United  Slates,  (February,  1808,)  held,  that  the  wntenoe  of  a  foreign  court  of 
admiralty,  condemning  a  Teeeel  for  breach  of  a  blockade,  was  conclaeive 
evidence  of  that  fact,  aa  between  the  iMuier  and  the  insured.  Manhall,  Ch. 
J.,  Cushing,  J.,  Washington,  J.  and  Johnson,  J.  in  the  affifmatiye.  Chase,  J. 
and  Livingston,  J.  contra.  Todd,  J.  not  having  heard  the  argument,  gave  no 
opinion.  Washington,  J.  and  Johnson,  J.  were  the  only  judges  who  appear  to 
have  stated  the  reasons  for  their  opinions.  (See  also  Fitznmmona  ▼.  Newport 
/ns.  Co.  4  DaUas,  185.) 

The  same  question  was  lately  brought  before  the  supreme  court  of  MsHa- 
chusetts,  but  the  result  is  not  known. 
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expose  belligerents  to  be  deprived  of  all  the  material  adrati* 
tages  of  a  blockade. 

The  most  rational  doctrine  on  the  subjject,  I  take  to  be, 
that  forfeiture  shall  attach  in  every  case,  ad  for  a  breach  of 
blockade,  when  a  vessel  is  sailing  fot  a  blockaded  port, 
with  a  notice  of  the  blockade,  unless  the  master  proves  ex* 
pressly,  that  he  bad  no  design,  either  to  break  the  blockade, 
or  fraudulently  to  elude  the  blockading  squadron.  In  the 
case  before  us,  there  is  no  such  evidence,  and,  therefore, 
no  such  deduction  can  fairly  be  ma^e  in  favor  of  the  plain- 
tiffs. 

I  lay  out  of  the  case  our  treaty  with  Great  Britain,  and 
the  information  given  to  the  master  at  Cruxhaven,  relative 
to  turning  vessels  back  for  the  first  attempt  to  enter  the 
blockaded  port,  without  seizure. 

The  first  is  only  applicable  in  cases  where  the  master  has 
no  previous  notice  of  the  blockade,  but  cannot  exempt  him 
from  the  penalty  annexed  to  a  breach  of  the  blockade,  with 
full  notice. 

The  second  does  not  extend  protection  to  vessels,  the  mas- 
ters of  which,  with  their  eyes  open,  approach  the  line  of 
blockade,  for  the  purpose  of  breaking  it.  Besides, 
if  *the  blockading  squadron  had,  from  motives  of  [M72] 
courtesy  to  neutrals,  adopted  such  a  practice,  I  take 
it  the  master  of  the  plaintiff's  vessel  had  no  right  to  run  the 
risk  of  that  courtesy  being  denied  to  him  at  the  expense  of 
the  insurers.  The  risk  he  assumed  was  his  own  voluntary 
act,  for  whmh  he  is  accountable  to  his  employers,  but  which 
can  attach  no  responsibility  to  the  defendants. 

With  respect  to  the  second  question,  I  am  equally  clear, 
that  according  to  the  sound  constrnction  of  the  policy,  the 
defendants  are  not  liable  for  the  risk  incurred  beyond  Ham- 
.burgh. 

The  plain  language  of  the  contract  and  memorandum  is, 
that  the  insurance,  for  the  additional  premium  of  3^  per 
cent,  was  on  a  voyage  from  New  York  to  Amsterdam,  by 
the  way  of  Hamburgh,  for  the  purpose  of  ascertaining  the 
fact  whether  Amsterdam  was  blockaded.    If  it  was,  it  would 
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be  dangerous  to  proceed  to  Amsterdam,  and  in  that  event 
the  voyage  was  to  terminate  at  Hamburgh,  and  the  addition- 
al premium  to  be  returned  to  the  plaintiflfe.  To  suppose  that 
the  insurers  meant  to  insure  against  the  risk  of  entering  a 
blockaded  port,  is  to  bottom  the  contract  on  an  unlawful 
basis,  because  the  very  intent  thereof,  in  that  case,  must  have 
been  to  indemnify  the  plaintiffs  for  the  loss  incident  to  a  vio- 
lation of  the  law  of  nations.  If  so,  the  contract  would  be 
absolutely  void. 

But  the  supposition  that  such  was  the  meaning  of  the  con- 
tract, is  repelled  by  the  precautions  used  by  the  plaintiffs 
themselves.  If  the  defendants  had  assumed  the  risk  of  pro- 
ceeding to  Amsterdam,  when  in  a  state  of  blockade,  why  did 
the  plaintiffs  agree  to  pay  an  additional  premium  for  first 
going  to  Hamburg  to  ascertain  the  danger  arising  from  the 
reality  of  the  blockade  ?  for  that  was  the  danger  to  which 
they  expressly  referred.  Why  stipulate  that  the  risk  should 
end  at  Hamburgh,  in  case  it  should  be  found  dangerous  to 

proceed  farther  ? 
[M73]  *These  precautions  evince,  to  my  complete  satis- 
faction, that  it  was  neither  understood,  nor  intended 
between  the  parties,  at  the  formation  of  their  contract,  that 
the  defendants  should  incur  any  risk  beyond  Hamburgh,  if 
it  was  there  ascertained  that  Amsterdam  was  blockaded. 

I  am  therefore  of  opinion  upon  the  second  question,  that 
the  capture  of  the  plaintiffs'  vessel  and  cargo,  on  the  way 
from  Hamburgh  to  Amsterdam,  while  the  latter  port  was 
in  a  state  of  blockade,  was  a  peril  not  within  the  policy. 

The  result  is,  that  according  to  my  opinion,  the  judgment 
of  the  supreme  court  must  be  affirmed,  but  so  modified  that 
the  additional  premium  of  2j  per  cent,  be  returned  to  the 
plaintiffs. 

Gold,  Senator.  The  question  in  this  cause  is,  whethei^ 
the  sailing  of  the  brig  Columbia  from  Cruxhaven,  with  a  des- 
tination for  Amsterdam,  and  an  understanding  that  it  was 
blockaded,  is  a  breach  of  the  blockade,  and  a  legal  cause  of 
capture  and  condemnation  ?  The  question  may  be  qualified 
perhaps,  with  the  addition  of  an  intentioa  to  eater  the  Tezel, 
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in  the  event  onl^  of  the  blockading  squadron  being  blown 
off  the  coast ;  so  as  to  leave  the  port  in  fact,  open  for  en- 
tiance.  There  is  nothing  in  the  verdict,  or  the  assumption 
>of  facts,  by  Sir  William  Scott,  as  the  grounds  of  his  determi- 
nation, to  warrant  the  conclusion  of  an  attempt  to  break 
the  blockade,  any  further  than  the  same  is  supported  by  proof 
of  a  sailing  from  Cruxhaven  for  Amsterdam.  Upon  funda- 
mental principles,  on  which  our  municipal  code  of  criminal 
law  is  established,  mere  intention,  with  some  very  peculiar 
exceptions,  is  not  made  the  subject  of  judicial  animadver- 
sion. That  the  moral  law,  which  arraigns  intention,  should 
,  be  adopted  in  the  law  of  nations,  with  a  greater  latitude 
than  in  our  municipal  system,  is  a  subject  of  some  surprise, 
especially  when  the  application  is  for  the  benefit  of 
^belligerents,  and  to  the  prejudice  of  neutrals.  In  [M74] 
intention,  there  is  nothing  certain  and  permanent ; 
it  is  controlled  by  every  reflection  ;  it  is  changed,  dropped, 
and  renewed  by  the  occurrences  of  every  hour ;  by  the  con- 
stant vicissitudes  to  which  the  agent  is  subject.  The  enter- 
prize,  on  a  nearer  view,  appals  ;  the  locus  peniienticB  is  em- 
braced. If  there  is  an  anticipation  of  the  undertaking,  by 
advances  towards  the  theatre  of  action,  (as  the  sailing  from 
Oruxhayen  in  this  instance,)  bow  wide  a  space  yet  intervenes ! 
To  the  dominion  of  how  many  various  causes  is  the  inten- 
tion subject,  before  the  act  could  be  completed  !  The  infor* 
mation  of  every  hour  may  change  the  destination ;  the  re- 
ceipt of  counter  instructions  from  the  owner  may  arrest  fur- 
ther progress ;  the  perils  of  the  sea  may  overwhelm ;  the  in- 
formation received  at  Cruxhaven  that  induced  the  sailing, 
may  be  contradicted  ;  and,  lastly,  before  the  vessel  may  ar- 
rive on  the  line  of  investment,  the  blockade  may  be,  by  in-^ 
structions  from  the  admiralty,  withdrawn,  or  raised.  The 
/ule  that  the  sailing  with  a  destination  for  a  blockaded  port 
is  a  breach  of  blockade,  as  urged  upon  the  court,  is  undefin- 
able  in  relation  to  distance  between  the  port  of  departure  and 
that  of  destination,  and  will  produce  great  uncertainty  and 
vexation.  Nothing  is  to  be  found  in  the  verdict  or  facts 
stated,  or  assumed  in  the  sentence  of  the  admiralty,  from 
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which  to  infer  the  progress  of  the  Columbia  from  Cruxha- 
ven  to  the  Texel ;  Sir  Williaai  Scott  meets  her  at  the  thresh-- 
old,  at  the  port  of  departure,  and  pronounces  the  sailing 
with  an  intention  of  evading  the  blockade,  to  constitute  the 
offence.  These  are  his  words.  It  is  fairly  presumable,  that 
the  ground  thus  taken  by  the  judge,  corresponded  with  the 
proof,  and  was  as  broad  as  the  evidence  would  justify.  The 
record  in  the  cause  presents  no  fact  to  warrant  a  contrary 
conclusion.  No  inference  is  to  be  made  from  the  plaintiffs' 
communication  by  letter  of  the  27th  June,  that  the  defend- 
ants consented  to  an  attempt  to  enter  a  blockaded 
[M75]  port,  as  that  letter  closes  with  the  observation  *that 
the  blockade  might  probably  be  withdrawn  before 
the  arrival  of  the  vessel.  Therefore,  quite  the  contrary  is 
rather  to  be  supposed.  It  is  imnecessary  to  give  an  opinion 
on  the  case  of  an  actual  attempt  to  enter  a  port,  during  the 
interruption  of  the  blockade,  by  reason  of  the  blockading 
squadron  being  blown  off;  as,  in  this  case,  no  such  attempt 
was  made,  nor  is  the  fleet  found  to  have  been  so  blown  off. 
I  am  therefore  of  opinion,  that  there  is  no  authority  or  prece- 
dent binding  on  this  court  to  warrant  the  rule  adopted  by 
the  admiralty  sentence  in  this  cause ;  that  such  rule  is  op- 
posed to  essential  principles,  uncertain  in  its  application  and 
highly  vexatious  to  neutrals ;  that  the  principle  of  the  late 
treaty  between  England  and  Russia  is  more  propitious  to  the 
interests  of  commerce,  and  sufficiently  favorable  to  the  rights 
of  belligerents,  and  merits  high  respect  from  all  neutral 
powers ;  and  that,  therefore,  the  judgment  below  ought  to  be 
reversed. 

The  majority  of  the  court  being  of  this  opinion,  it  was 
thereupon  ordered  and  adjudged,  that  the  judgment  of 
the  supreme  court  be  reversed,  and  the  record  be  remitted, 
&c. 

Judgment  of  reversal.(a)(6) 

(a)  See  tupra,  191,  n.  (6.) 

(6)  [Old  note,]  See  WiUianu  v.  Smith,  2  Caines'  Rep.  1.  Liotard  and 
otheri  v.  OraveM,  3  Caines'  Rep.  236.  Schmidt  ▼.  Unittd  States  In$.  Co.  I 
Johns.  Rep.  249.    Suydam  and  Wyckof  v.  The  Marine  In».  Co,  2  Johnt. 


ALBANY,  FEBRUARY,  1802.  476 


P.  U.  Duguet  V  F.  Rbinelander  and  oth^ra. 


♦Philip    Urbin    Duquet,    Plaintiff  in    Error,    [*476] 
against  Frederick  Rhinelander,  and  oth- 
ers Defendants  in  Errar.{a) 

Where  a  subject  of  a  belligerent  state  emigratee  to  this  eoantry,  flagrante 
btUOf  and  becomes  nataralited,  such  naturaliiatlon  will  support  a  warranty 
of  neutral  property,  in  a  policy  of  insnrance ;  and  the  assured  need  not  dis- 
close to  the  insurer,  the  time  of  his  emigration. 

This  cause  was  brought  before  the  court,  by  writ  of  error 
from  the  supreme  court.  For  the  facts  in  the  cause,  and  the 
opinion  of  the  court  below,  see  1  Johns.  Cas.  360. 

Van  Yechten,  Senator.  The  questions  for  our  conside- 
ration are : 

1.  Whether  the  plaintiff's  emigration  and  naturalization 
herejflagranie  belloj  entitled  him  to  the  national  character, 
and  protection  of  an  American  citizen,  in  relation  to  an  ene- 
my of  France  7  and 

2.  Whether  the  circumstances  of  his  emigration  and  na* 
turalization  did  not  materially  increase  the  risk  of  the  insur- 
ers, and  therefore,  ought  to  have  been  disclosed  to  them  ? 

With  respect  to  the  first  question,  it  appears  to  me  to  be 
the  settled  doctrine  of  the  most  approved  writers  on  the  law 
of  nations,  that  emigration  in  time  of  war  does  not  change 
the  character  of  the  emigrant,  in  relation  to  the  parties  at 
war.  (7attel,  b.  1,  c.  19,  sect.  220  to  223;  book  2,  c.  27.) 
By  the  declaration  of  war  he  becomes  a  party  to  the  contest 
betweeifliis  government  and  the  enemy.  This  situation  at- 
taches to  it  certain  duties  and  responsibilities,  from  which  he 
cannot  by  his  own  mere  act  absolve  himself. 

A  contrary  doctrine  would  be  inconsistent  with  the  sound- 
est maxims  of  national  policy,  because  it  would  encourage 
mercantile  men,  at  the  commencement  of  every  war,  to 

Rep.  138.     Calhoun  v.  Ins.  Co.  of  Pennsylvania,  1  Binn.  Rep.  293,  305. 
Flit  Simmons  ▼.  Netoport  Ins,  Co.  4  Cranch,  185. 
{a)  S.  C.  1  Catnes*  Cases  in  Error,  xxv. 
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change  their  residence  and  character,  in  order  to  exempt 
themselves  from  the  burdens  and  losses  which  are  incident 

to  a  state  of  war. 
[•477]        *I  therefore  concur  in  the  opinion  of  the  supreme 
court,  that  the  plaintiff's  emigration  and  naturaliza- 
tion, flagrante  hello,  cannot,  with  respect  to  Great  Britain 
entitle  him  to  the  rights  of  an  American  citizen. 

But,  independent  of  this  question,  I  take  it,  that  this  court 
has  settled  a  principle  in  the  case  of  Arnold  and  Ramsay 
V.  The  United  Insurance  Company,  (1  Johns.  Cas.  363,) 
which  is  equally  decisive  against  the  plaintiff  upon  the  se- 
cond question. 

In  that  case  the  property  captured  was  also  warranted  to 
be  American  ;  but  because  Hawley,  one  of  the  partners,  was 
resident  and  engaged  in  trade  within  the  Spanish  dominions, 
although  an  American  in  fact,  it  was  held,  that  his  national 
character  was  thereby  rendered  so  far  questionable,  in  rela- 
tion to  the  belligerents,  as  to  render  the  disclosure  of  those 
circumstances  necessary  to  render  the  policy  valid. 

In  the  present  case,  the  emigration  of  the  plaintiff,  fla- 
grante bello,  placed  his  national  character,  with  respect  to 
the  enemies  of  France,  in  a  questionable  and  suspicious 
light,  and  thereby  the  risk  of  the  capture  of  his  property  at 
sea  was  materially  increased.  This  circumstance  was  there- 
fore necessary  to  be  disclosed  to  the  insurers,  and  the  omis- 
sion to  disclose  it  avoided  the  policy. 

The  conclusion  upon  both  questions,  in  my  opinion  is, 
that  the  judgment  of  the  supreme  court  ought  to  be  af- 
firmed. 

Gold,  Senator.  The  first  question  arising  for  the  consi- 
deration of  the  court,  in  this  cause,  is,  whether  the  plaintiff 
has  verified  his  warranty  of  American  property  in  the 
goods  insured  ?  The  determination  of  this  point  involves 
the  important  question,  whether  the  plaintiff  is  to  be  deem- 
ed, for  the  purposes  of  commerce,  an  American  citizen. 
On  (his  question,  while  the  claims  of  a  state  upon  its 
citizens,  when   surrounded    and  pressed   by  its  enemies, 
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are  recognized  ;  while  the  course  to  which  duty 
•prompts  is  plain,  and  readily  perceived ;  yet  so  dif-  [*478] 
ferent  are  the  circumstances  of  different  states,  so  va- 
rious their  policy,  that  the  right  of  citizens  to  emigrate,  dur- 
ing war,  must,  so  far  as  respects  the  parent  state,  depend  on 
the  particular  ordinances  of  each  individual  community. 
What  might  not  be  inconsistent  with  good  policy,  in  a  state 
possessed  of  an  overflowing  population,  and  but  a  scanty  sub- 
sistencsy  would  be  quite  different  from  that  of  a  state  with  a 
thin  population,  requiring  all  her  hands  for  defence,  and  with 
sufficient  J)read  for  all  her  citizens.  Was  the  condition  of  all 
nations  alike  in  this  respect,  was  the  same  reason  and  neces- 
sity for  prohibiting  emigration  during  war  common  to  all, 
the  rulo  contended  for  by  the  defendants,  would  have  been 
long  since  settled,  as  a  fundamental  principle  of  the  law 
of  nations^  and  expressed  in  language  too  unequivocal  to 
admit  of  a  doubt  at  this  period. 

If  a  state  is  assailed  by  external  enemies,  and  requires  for 
defence  the  united  efforts  of  alltits  citizens,  of  all  those  to 
whom  it  has  given  birth,  a  prohibition  against  emigration, 
as  we  have  witnessed  in  France,  by  the  ordinances  of  1704 
and  1744,  will  attain  all  that  is  necessary  in  this  respect,  to 
the  safety  and  defence  of  the  state.  If^  such  prohibition  is 
not  interposed,  the  door  is  open  to  emigration.  But  is  an 
emigration,  which  is  lawful  in  relation  to  the  parent  state, 
equally  so  in  reference  to  the  enemy  of  such  state  ?  As  a 
general  rule  it  is  so.  At  the  same  time,  should  the  citizens 
of  a  belligerent  power,  in  concert  with  the  state,  or  for  the 
purpose  of  multiplying  the  warlike  resources,  or  aiding  the 
enterprises  of  the  state,  emigrate  to,  and  take  a  stand  in  a 
neutral  country,  in  order  to  mask  mercantile  projects  under 
a  neutral  flag,  there  can  be  no  hesitation  in  pronouncing 
such  emigration  fraudulent,  and  that  an  establishment  and 
residence  for  such  unwarrantable  purposes,  cannot  acquire  to 
the  emigrant  a  neutral  domicil ;  he  still  would  continue  a 
member  of  his  native  family,  and  as  such  must  participate  in 
and  be  affected  by  the  fortunes  of  the  parent  state. 
When  such  a  case  is  brought  *before  the  court,  such    [*479] 
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a  determination  will  be  bad,  as  will  preserve  to  tbe  bel- 
ligerent the  full  exercise  of  its  rights  over  the  property  of 
its  enemy.  But  because  the  right  of  emigration  may  be 
abused  in  time  of  war,  it  by  no  means  follows  that  such  right 
does  not  exist ;  and  though  it  may  be  difficult  to  detect  and 
punish  such  abuses,  the  argument  from  thence,  against  the 
right,  cannot  prevail. 

As  far  as  appears  from  tbe  record  in  this  cause,  tbe  emi- 
gration of  the  plaintiff  proceeded  from  a  common  principle 
of  action  that  prevails  more  or  less  in  all  periods,  and  all 
countries ;  for  the  subsistence  of  himself  and  his  jamily,  he 
removed  to  and  acquired  a  domicil  in  this  state.  This  da- 
micil^  upon  general  principles,  confers,  for  the  purposes  of 
commerce,  the  right  of  an  American  citizen.  Native  Eng- 
lishmen domicUed  in  America,  by  a  decision  of  Westminster 
Hall,  participate  the  rights  of  American  citizens,  in  relation 
to  trade  between  America  and  the  East  Indie8.(a)  It  will 
be  unnecessary  to  consider  whether  the  situation  of  the  par- 
ent state  was  not  such,  at  the  period  of  the  plaintiff's  emi- 
gration, as  to  have  no  claims  upon  its  citizens ;  as  rent 
with  factions  and  violence,  and  yielding  no  protection. 
Upon  the  point  of  undue  concealment,  raised  in  the  cause, 
after  the  foregoing  <)^inion,  it  will  be  necessary  only  to  add| 
that  if  the  faith  of  contracts  should  be  deemed  to  have  re- 
quired of  the  plaintiff  a  disclosure  of  his  condition,  as  affcrd- 
ing  a  pretext  for  condemnation,  undue  concealment  is  a 
fraud,  odious  in  law,  and  as  such,  not  being  found  by  the 
verdict,  is  not  to  be  presumed.  For  the  foregoing  reasons, 
the  judgment  of  the  supreme  court  ought  to  be  corrected, 
and  the  judgment  here  should  be  as  for  a  total  loss. 

The  majority  of  the  court  being  of  the  same  (pinion,  it 
was  therefore  ordered  and  adjudged,  that  the  judgment 
of  the  supreme  court  be  reversed,  and  the  record  remitted, 
&c. 

Judgment  of  reversal.(6) 

(a)  [Old  note.]  See  WiUen  ▼.  Maryati,  8  Term  Rep.  31 ;  affirmed,  in  er- 
ror, see  1  Boe.  &  Pull.  430. 

(6)  See  supra,  vol.  1,  360,  n.  (a,)  and  368,  n.  (a)  to  Arnold  ▼.  United  In- 
surance Co, 
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•Nicholas   Goix,  Plaintiff  in  Error,   against     [*480] 
Nicholas  Low,  Defendant  in  Error, 

In  an  action  on  a  policy  of  inrarance,  the  words  condemned  as  lawful  prize 
in  the  sentence  of  a  court  of  admiralty,  afibrds  no  necessary  inference  that 
the  vessel  was  enemy's  property ;  and  such  sentences  are  not  condusiYe 
evidence  of  the  fact 

This  cause  came  before  the  court,  by  writ  of  error  from 
the  supreme  court.  The  facts  contained  in  the  special  ver- 
dict were  the  same  as  those  stated  in  the  report  of  this  case, 
and  that  of  Goix  v.  Knox,  1  Johns.  Cas.  p.  337 — 341. 

After  argument,  the  court  reversed  the  judgment  of  the 
court  below,  on  the  ground,  that  being  condemned  as  lawful 
prize,  afforded  no  judicial  inference  of  the  vessel's  being 
enemy's  property ^{a)  as  there  may  ^  other  just  causes  of 

(a)  Mr.  Phillipps,  in  the  ei^rhth  edition  of  his  work  on  Evidence,  states  that 
"^  If  no  special  ground  is  stated,  and  the  ship  is  condemned  generally  as  law- 
fbl  prize*  it  is  to  be  presumed  firom  the  condenmation.  as  no  other  cause  ap- 
pears, that  the  sentence  proceeded  on  the  gionnd  of  the  property  belonging 
to  an  enemy  ;  and  the  sentence,  in  snch  a  case,  has  been  held  to  be  ooncln- 
nve  evidence  that  the  property  was  not  neutral ;"  and  he  cites  Saloueei  t. 
WoodmoM  to  support  the  position.  Mr.  Justice  Radclifi*,  in  his  opinion  above, 
(1  Johns.  Cas.  942,)  observes,  "  I  think  the  sentence  is  to  be  considered  tm 
proceeding  on  the  want  of  neutrality.  Its  silenee  will  not  authorise  a  diflbr- 
•nt  conclusion.  Enemy  property  forms  the  general  ground  of  oondemnatien. 
If  founded  on  a  special  or  different  ground,  it  would  probably  have  been  stat* 
ed,  or  might  be  made  to  appear  from  the  libel,  or  the  proceedings  upon  it,  to 
which  it  most  have  referred.  No  other  being  shown,  an  extraordinary  cause 
ef  condemnation  cannot  be  presumed.  This  interpretation  of  silent  sentences 
was  adopted  in  the  case  ef  SmUmcci  v.  WeodmaSi  and  appean  to  be  natural 
Imdjust" 

This  doctrine,  however,  has  been  expressly  denied  in  BaiUy  v.  South  Caro» 
Una  Ifu,  Co.  <i  Nott  &  M'Cord,  544,  n.  5,)  and  Nott,  J.  after  reviewing  the 
English  cases,  came  to  the  conclusion  that  the  weight  of  authority  in  En^ 
land  was  against  Saloueei  v.  WoodmM.  Messrs.  Cowan  &  Hill,  in  their 
Notes,  (vol.  3,  p.  884,)  remark :  *'  In  Pennsylvania,  where  the  question  was 
whether  certain  property  was  Ameriean^  conformably  to  a  warranty  in  a  po- 
licy of  insurance,  held,  that  inasmuch  as  the  libel  stated  contradictory  caneee 
of  condemnation,  and  the  decree  was  general,  so  that  the  precise  grounds  of  it  • 
eould  not  be  ascertained,  evidence  was  admissible  on  the  part  of  the  plamtiff, 
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condemnation ;  and  the  sentence  of  the  court  of  admiralty 

not  being  conclusive,(6)  there  were  no  circumstances  in  the 

case,  authorizing  a  condemnation,  nor  showing  a  breach  of 

warranty. 

Judgment  of  reversal.(c) 

to  show  that  the  property  wbh  American :  and  it  dietinctly  appearing  from  the 
proof  that  such  was  the  character  of  the  property,  Shippen,  J.  aaid :  <  We 
cannot  presume  that  the  judge  of  a  foreign  court  has  perjured  himself,  by  de- 
claring that  property  to  be  French,  which  we  know  to  be  American  ;  and  of 
course  we  must  assume  the  position,  that  his  decree  proceeded  upon  the  other 
allegations  in  the  libel,'  viz.  those  which  conceded  the  property  to  be  Ameri- 
can. (FaM«Y.BiilZ,2DaIl.Rep.270,375.  S.  C.  2  Yeates' Rep.  178.  See 
CroueeiUat  t.  JIoIZ,  3  id.  375.) 

"  And  in  South  Carolina,  where  the  libel  alleged  one  ground  of  condemna- 
tion, and  the  sentence  another,  held,  that  it  was  such  a  case  of  ambiguity,  as 
to  afford  ground  for  opening  the  decree  and  suffering  the  parties  to  go  into 
evidence  on  both  sides.  {Blacklack  v.  Stewart,  2  Bay's  Rep.  363.  See  S. 
P.  WiUiameon  ▼.  Tunno,  id.  388.) 

'*  T)h  same  doctrine  was  held  in  Maryland,  where  the  decree  was  ambi- 
guous, so  that  the  precise  grounds  of  it  could  not  be  gathered  from  it.  {Oray 
y.  Swan,  1  Har.  6l  Johns.  142.) 

**  In  Massachusetts,  where  the  sentence,  after  alleging  a  rescue  from  the 
possession  of  a  belligerent  captor,  proceeded  to  declare,  that  for  that  cause,  or 
Qtherwite,  the  Tessel  was  condemned,  held,  that  the  assured  might  disprove 
the  alleged  rescue,  and  that  the  sentence  was  no  more  than  mere  prima  facie 
evidence.  {RoHnson  v.  Jones,  8  Mass.  Rep.  536.;  Not  so,  however,  where 
the  sentence  after  stating  one  sufficient  cause  of  condemnation,  proceeded  to 
condemn  the  vessel  for  that  cause,  adding,  and  for  other  avfficient  eauoee. 
In  this  case,  the  sentence  was  held  conclusive  against  the  insured  as  to  the 
ground  specially  set  forth.  {Baxter  v.  The  New  England  Mar,  Ins.  Co.  6 
Mass.  Rep.  277.    See  S.  C.  7  id.  275.) 

*'  In  New  York,  we  have  already  seen  that  the  sentence  of  a  foreign  ad^ 
miralty  court,  is  conclusive  to  change  the  property,  but  is  only  prima  facie 
evidence  to  afibct  a  warranty  or  representation  in  a  policy  of  insurance.  (See 
2  Cowen  &  Hill's  Notes*  p.  883,  note  626.)  And  where  the  libel  alleged  va- 
rious and  inconsistent  causes  of  condemnation,  and  the  sentence  pronounced 
the  vessel  as  forfeited  '  for  a  breach  of  some  or  one  of  the  laws  relating  to  trade 
and  navigation ;'  Spencer,  Senator,  regarded  it  as  equivalent  to  saying  that 
tke  condemnation  was  for  some  cause  or  other,  and  consequently  proved  no- 
thing as  between  the  insured  and  underwriter.  {The  Ocean  Ino.  Co,  v.  fVan- 
eU,  2  Wend.  Rep.  64,  74  ;  and  iee  per  Walworth,  Ch.  id.  69,  70.)" 

{b)  See  supra,  144,  n.  (b)  to  Vandenheuoel  v.  The  United  Ins,  Co.  and  also 
S>  C.  supra,  p.  452. 
•    (c)  [Old  note.]    From  the  cases  of  Pollard  v.  BeU,  Bird^y.  Appleton,  (8 
Term  Rep.  434,  562 ;)  Price  v.  BeU,  (1  East,  663  ;)  and  Fisher  ▼.  Ogle,  (1 
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*Jame8  Johnston  and  Robert  Wbir,  Plaintiffs    [*481] 
in  Error^  against  Daniel  Ludlow,  Defendant 
in  ErTor.(a) 

A  lubject  of  Great  Britain  domiciled  in  New  York,  and  engaged  in  trade  from 
the  United  States  with  the  enemies  of  Great  Britain,  is  considered  as  a  ci- 
tizen of  the  United  States  in  regard  to  snch  trade,  which  is  not  within  the 
clause  in  the  policy  of  insurance  by  which  the  property  is  warranted  by 
the  assured  free  from  any  charge,  dee.  in  consequence  of  a  seixuM  or  deten* 
tion  for  or  on  account  of  any  illicit  or  prohibited  trade,  &e. 

A  sentence  of  a  court  of  admiralty  is  only  prima  faeut  eyidence  of  any  fact» 
and  will  have  no  effect,  if  sufficient  appears  in  the  sentence  to  rebut  the 
presumption  of  the  existence  of  snch  fact 

To  constitute  a  breach  of  the  warranty  by  the  assured  against  seizure  or  de« 
tention  on  account  of  illicit  or  prohibited  trade,  dtc.  there  mutt  be  an  Ulioit 
or  prohibited  trade,  in  fact,  existing.  It  is  not  sufficient  that  there  has 
been  a  eondsmnation  under  pretext  of  such  a  trade. 

This  cause  was  brought  before  this  court,  by  writ  of  error 
from  the  supreme  court.  The  plaintifts  in  error,  who  were 
natives  of  Great  Britain,  residing  and  engaged  in  trade  in 
New  York,  but  not  citizens  of  the  United  States,  chartered 
the  schooner  Aurora,  of  Peter  Laing.  for  a  voyage  from  New 
York  to  La  Vera  Cruz.  A  policy  of  insurance  was  effected 
on  the  cargo  from  New  York  to  La  Vera  Cruz,  with  liberty 
to  touch  at  the  Havanna.  The  assured  knew  at  the  time, 
that  the  plaintiffs  in  error  were  not  American  cftizens.  The 
defendant  in  error  also  knew,  that  the  tin  was  on  board,  and 
consented  to  insert  in  the  clause  relative  to  illicit  trade,  and 
after  the  word  detention,  the  words  "  of  the  goods  hereby  in- 
sured," and  which  were  inserted  to  save  the  assured,  in  case 
the  tin  should  be  adjudged  contraband.  The  other  facts  in 
the  case  were  the  same  as  those  stated  in  the  case  of  Laing 

Campb.  N.  P.  Cases,  418,)  it  seems  now  to  be  the  opinion  of  the  English 
courts,  that  where  the  sentence  of  the  foreign  court  of  admiralty  condemns 
merely  as  good  and  lawful  prize,  without  advertittg  to  the  question,  whether 
it  is  neutral  or  enemy's  property,  such  sentence  is  not  ooncluiive. 
(a)  S.  C.  1  Caines'  Cases  in  Error,  zxiz. 
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V.  The  United  Insurance  Co.  in  the  supreme  court,  report- 
ed anie^  p.  174,  179. 

The  sentence  of  the  judge  (Kelsall)  of  the  vice-admiralty 
court  at  New  Providence,  pronounced  August  2d,  1799,  was 
as  follows : 

^'  The  Aurora  is  an  American  vessel,  bound  to  La  Yera 
Oruz,  by  way  of  the  Havanna,  whither  she  is  first  to  go,  la- 
den with  property  purchased  and  shipped  in  America.  Un- 
der these  circumstances  only,  I  cannot  deem  her  an  adopted 
vessel ;  whatever  she  may  become,  she  is  not  yet  privileged. 
As  to  the  presumption  of  the  property  being  enemy's, 
[*482]  I  think  there  is  some,  and  indeed  *not  a  little  ob- 
scurity in  the  whole  transaction.  The  vessel  is  enti- 
tled to  a  register,  and  has  it  not,  nor  is  any  reason  shown  to 
account  for  the  deficiency.  The  multiplicity  of  needless 
marks,  by  which  the  packages  are  distinguished  ;  the  many 
unnecessary  invoices,  none  of  which  are  signed,  so  contrary 
to  the  usages  of  commerce  and  the  practice  of  merchants ; 
the  great  amount  of  the  charter-party,  and  the  very  large 
quantity  of  articles,  the  property  of  the  captain ;  the  caution 
with  which  Weir,  the  supercargo,  swears  as  to  the  property, 
coupled  with  some  part  of  the  master's  and  mate's  answers 
to  the  standing  interrogatories :  these,  I  say,  are  what  might 
have  induced  me  to  decree  further  proof,  were  there  not  cir- 
cumstances in  the  case  fully  to  warrant  the  decision  I  have 
come  to  on  the  subject. 

'*  These  are  principally/  the  contraband  of  ipar,  which 
are  on  board,  and  the  relation  the  parties  who  ship  them 
stand  in.  as  well  with  respect  to  this  particular  transac- 
tion^  as  generally  to  their  duty  towards  Great  Britain* 
It  appears  that  all  the  individuals  concerned  are  natural 
born  British  subjects,  but  assume  the  privilege  of  trading 
with  the  king's  enemies,  as  being  citizens  of  the  United  States 
of  America. 

"  1.  Peter  Laing,  the  master,  swears  that  he  has  sailed  out 
of  America  sixteen  years  past ;  is  a  citizsen,  and  resides  with 
his  wife  and  family  at  New  York. 
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'^2.  Donald  DeDoon,  the  mate,  swears  be  has  been  ad- 
mitted a  citizen  of  the  United  States  about  twelve  months. 

<<  3.  Patrick  Weir,  the  supercargo,  swears  that  he  has  re« 
sided  in  America  four  years  and  considers  himself  a  citizen 
of  the  United  States,  having  made  application  to  be  admitted 
as  such. 

"  4  James  Johnston,  one  of  the  owners  of  the  caigO| 
Laing  swears  is  an  American  citizen,  to  the  bejst  of  his 
knowledge. 

*"  6.  Robert  Weir,  the  other  principal  owner  of  the    [*483] 
car^o,  is  sworn  by  Laing,  to  be  also  to  the  best  of 
his  knowlege  a  citizen,  and  he  moreover  swears  he  has  known 
him  five  years. 

<'  It  therefore  results  from  this  evidence,  that  Patrick  Weir 
is  a  British  subject,  that  Donald  Denoon,  cannot,  notwithstan- 
ding^ his  admission  as  a  citizen  of  America,  be  considered 
such,  his  case  depending,  (as  far  as  this  court  has  any  thing 
to  do  with  it,)  on  Hughes?  case^  already  decided  ;  and  that 
the  right  to  be  taken  for,  and  deemed  an  American  citizen, 
supposing  the  treaty  of  amity  and  commerce  to  be  so  con- 
clusive as  it  is  contended  to  be,  is  by  no  means  shown,  or 
made  out  in  the  cases  of  James  Johnston  and  Robert  Weir. 
Laing's  case  is  of  a  different  complexion  ;  he  has  resided  in 
the  American  states  since  1783 ;  and  as  it  may  be  expect- 
ed from  me,  I  do  not  hesitate  to  add,  that  after  maturely  con- 
sidering the  relative  situation  and  connection  between  Great 
Brrtain  and  America ;  and  after  duly  estimating  the  necessity 
imposed  by  the  circumstances  of  the  times,  on  the  officers  of 
the  admiralty  courts,  to  resist  the  increase  of  an  evil  already 
carried  to  an  alarming  excess,  the  emigration  of  British  sub- 
jects, for  the  purpose  of  screening  themselves  from  the  gene- 
ral eftects  of  the  war  their  country  is  engaged  in,  and  of  em- 
barking in  commercial  enterprises,  of  whatever  nature,  with 
the  enemy,  under  the  protection  of  neutral  flags ;  I  do  not 
think  that  I  ought  to  assume  a  period  earlier  than  the  com- 
mencement of  the  war  with  France,  as  the  epocha  from 
which  the  natural  born  subjects  of  Great  Britain,  though  na- 
turalized and  conunorant  in  a  neutral  state,  are  to  be  viewed 
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and  considered,  with  respect  to  their  native  country,  in  any 
other  light  than  as  those  who  remain  at  home.  Those  who 
have  settled  in  America  before  that  period,  I  must  leave  in 
the  possession  of  those  rights,  which  they  appear,  by 
[*484]  the  tacit  consent  of  Great  Britain,  to  have  'hitherto 
exercised  unmolested.  It  would  have  been  on  these 
principles,  and  on  that  of  not  being  convinced  as  to  the  real 
ownership  of  this  property,  that  I  should  have  decreed  fur* 
ther  proof,  with  respect  to  Weir  and  Johnston,  had  it  not 
been  for  the  contraband  of  war,  which  they  have  shipped  on 
board  this  vessel. 

<<  Tin  plates  are  assuredly  contraband.  They  are  indis- 
pensably necessary  to  the  equipment  of  all  armed  vessels, 
and  form  a  most  essential  article  in  ordnance  and  military 
stores.  Now,  though,  in  this  case,  the  value  of  them  is  just- 
ly considerable,  six  hundred  pounds,  currency,  at  the  l^ast ; 
yet,  I  confess,  it  appears  to  me  so  strange,  that  for  the  sake 
of  the  profits  on  this  sum,  merchants  would  endangier  a  very 
valuable  cargo,  that  I  am  induced  to  think,  that  Johnston 
and  Weir  were  only  complying  with  an  order,  or  that  Spain 
insists  on  a  portion  of  every  cargo  being  contraband,  to  enti- 
tle a  vessel  to  entry  in  certain  ports.  Be  it  however  as  it 
may,  I  must  do  my  duty ;  a  duty  in  this  instance  especially 
incumbent  on  me  rigidly  to  execute,  from  the  situation  those 
men  stand  in,  with  respect  to  their  native  country,  by  enforc- 
ing the  strict  law  of  nations,  as  laid  down  in  Lee  on  Cap- 
tures, a  law  which  is  not  altered  in  any  respect  by  the  Aftie- 
rican  treaty,  and  is  conformable  to  the  practice  of  the  high 
court  of  admiralty  at  home,  as  we  know  from  the  highest 
authority. 

"  I  do,  therefore,  hereby  dismiss  the  answer  and  claim,  as 
far  as  respects  the  property  of  Patrick  Weir,  Donald  Denoon, 
James  Johnston  and  Robert  Weir,  and  condemn  the  same  as 
lawful  prize  to  the  captors. 

''  I  sentence  the  claimants  in  costs,  and  dismiss  the  libel 
with  respect  to  the  vessel  and  property  of  Peter  Laing." 

On  the  argument  of  the  cause,  three  questions  were 
raised  for  the  consideration  of  the  court,    t.  Whether  the 
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trade,  in  regard  to  the  characters  of  the  plaintiffs, 
•was  illicit?  2.  Whether  tin  in  blocks  and  plates  is  an  [*485] 
article  contraband  of  war  ?  3.  Whether  the  warran- 
ty contained  in  the  special  clause  in  the  policy,  in  regard  to 
illicit  or  prohibited  trade,  or  trade  in  articles  contraband  of 
war,  extended  to  a  seizure  or  detention,  on  the  allegation  of 
being  engaged  in  such  trade,  when,  in  fact,  there  was  no 
such  trade  ? 

Gold,  Senator.    On  the  firit  point,  the  domicil  of  the 
plaintiffs  being  established  here,  witliout  any  fraudulent  mo- 
tive, but  for  fair  purposes  of  commerce,  this  court  ought  not 
to  sanction  the  right  of  Great  Britain  to  seize  and  confiscate 
their  effects,  as  has  been  done  in  this  instance.    The  case  of 
Maryatt  v.  Wilson^  cited  from  1  Bos.  &  Pull.  Rep.  p.  430, 
which  arose  under  the  article  in  our  late  treaty  with  Eng- 
land, regulating  our  East  India  trade,  is  not  inapposite.    In 
that  case,  the  English  court  conceded  to  a  native  subject  do- 
miciled in  America,  the  right  of  an  American  citizen,  in  re- 
lation to  commerce  with  the  Indies.     On  the  second  point, 
that  there  may  be  circumstances  and  occasions,  in  which  tin 
in  blocks  and  plates,  may  become  contraband,  is  not  to  be 
controverted ;  but  while  Judge  Kelsall  professes  to  detail,  not 
only  the  causes  for  condemnation,  but  those  on  which  he  did 
not  ground  himself,  he  does  not  disclose  a  case  which  would 
warrant  the  conclusion,  upon  the  article  in  question,  of  con- 
traband of  war.     He  rests  himself  upon  the  bare  shipment 
of  the  article ;  this  cannot  be  subscribed  to,  nor  will  the  al- 
lowed effect  of  the  admiralty  sentence,  as  prima  facie  evi- 
dence, avail  the  defendant  here ;  as  the  presumption  of  facts 
to  warriAt  a  condemnation,  is  repelled  by  a  detail  of  the  pre- 
cise grounds  on  which  the  sentence  was  pronounced.     On 
the  last  point  raised  by  the  underwriter,  that  the  warranty 
protects  him  against  any  loss  by  seizure  or  detention,  f or , 
or  071  account  of  any  illicit  trade  or  contraband  of 
irar,  nothing  *in  this  provision  is  relevant  to  the    [*486] 
case  before  the  court.     The  clause  literally  extends 
only  to  partial  losses  occasioned  by  a  seizure  or  temporary 
detention,  not  followed  by  a  condemnation  ;  and  if  extended 
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farther,  it  cannot  have  been  the  intention  of  the  parties  to  the 
policy  to  throw  upon  the  assurer  a  loss,  where  there  could  be 
no  fault  in  him ;  when  no  illicit  trade  or  contraband  existed 
in  fact,  merely  because  a  pretext  of  that  kind  is  set  up  to 
cloak  the  condemnation.  The  expression,  ^^fcr  and  on  ac- 
count of/'  is  not  equivalent  or  convertible  into  the  words 
under  pretence  of  but  may  well  be  understood  to  mean  for 
the  cause  of;  implying  the  actual  existence  of  either  illicit 
trade  or  contraband,  as  prodocing  such  loss  or  damage.  No 
other  construction  ought  to  be  admitted,  unless  the  language 
of  the  contract  is  plaiu  and  unequivocal,  necessarily  inducing 
a  contrary  interpretation.  The  facts  in  the  cause  do  not,  as 
the  law  is  now  settled  in  Great  Britain,  bear  out  the  conclu- 
sion of  the  vice-admiralty  court ;  nor  can  any  thing  in  the 
warranty  of  the  assured  protect  the  underwriter.  I  am  of 
opinion  that  the  judgment  of  the  court  below  ought  to  be 
reversed. 

This  being  the  opinion  of  a  majority  of  the  court,  it  was 
thereupon  ordered  and  adjudged,  that  the  judgment  of 
the  supreme  court  be  reversed;  and  that  the  plaintiffs  in 
error  recover  the  sum  assessed  by  the  jury  in  the  special 
verdict,  as  for  a  total  loss  ;  and  that  the  court  below  tax 
the  costs  for  the  plaintiffs  in  error,  as  if  judgment  had  been 
given  for  them  as  for  a  total  loss ;  and  that  the  plaintiffs  in 
error  also  recover  interest  on  the  judgment  so  found  for  a 
total  loss,  from  the  time  of  rendering  the  judgment  in  the 
supreme  court,  until  the  third  Tuesday  of  April  next,  to  be 
assessed  and  taxed  by  the  clerk  of  this  court,  and  that  the 
record  be  remitted,  &c. 

Judgment  of  revef!sal.(6) 

(6)  See  1  PbiUips  on  Inenranee,  713, 715 ;  2  id.  698.  3  Doer  on  Iniunnce, 
$33,  and  n.  (a)  and  3  id.  under  the  head  of  Excepted  Rieks. 
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*Peter  Laing,  Plaintiff  in  Error,  against  The    [*487] 
United  Insurance  Company,  Defendants  in 
Error. 

The  same  against  The  same. 
The  same  against  The  same. 

These  causes  were  also  brought  before  the  court,  by  writs 
of  error  from  the  supreme  court,  (see  ante,  p.  174,  179,)  and 
the  same  questions  arising  as  in  the  preceding  case  of  John- 
ston and  Weir  v.  Ludlow,  the  judgments  of  the  supreme 
court  were  reversed  for  the  same  reasons. 

Judgment  of  reversal. 


Frederick  Rhinelander,  Wm.  Kenyon  and  others, 
Plaintiffs  in  Error,  against  John  Juhel,  Defendant 
in  Error. 

This  cause  came  up  on  a  writ  of  error  from  the  supreme 
court ;  (see  ante,  p.  121,)  and  after  argument,  the  court  or- 
dered and  adjudged,  that  the  judgment  of  the  court  below 
be  affirmed,  and  the  record  remitted,  &c. 

Judgment  of  affirmance. 


•Stephen  Hitchcock,  Plaintiff  in  Error,  against    [*488] 
Effy  Sable,  Defendant  in  Error. 

This  cause  came  before  this  court  hj  writ  of  error  from 
the  supreme  court,  (see  ante,  p.  79,)  and  after  argument  the 
court  ORDERED  and  adjudged,  that  the  judgment  of  the  su- 
preme court  be  affirmed,  with  costs,  &c. 

Judgment  of  affirmance. 

Vol.  IL  S7 
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John  R.  Livingston,  Plaintiff  in  ErroTj  againsi  Wil- 
liam Rogers,  Defendant  in  Error.{a) 

Parol  evuteoca  of  tiM  contents  of  m  lotter  of  atUnioj,  bf  tbo  ponn  to  wboni 
It  wu  giYon,  if  odiDMible,  if  it »  provod  ntidaictorily.  that  soeh  power  has 
been  loot  [without  bod  faith.] 

Upon  the  admienon  of  raeh  testimony,  should  the  trial  disclose  evideiiee  or 
reasonable  groands  of  saspicion  of  a  soppieaaon  of  the  instrameat,  of  smIo 
fideM  in  the  person  offering  the  testimony,  or  should  the  OTidenoo  of  its  ex- 
istence  and  legal  efficacy  not  be  clear  and  satisfactory,  it  will  beoooM  the 
dnty  of  the  judge  to  direct  and  charge  the  jury  for  the  defendant.  Per 
OMt  Senator. 

This  cause  came  before  tbe  coart,  on  a  bill  of  exceptions 
to  an  opinion  of  a  judge  of  the  supreme  court,  at  the  cir- 
cuit. 

The  plaintiff  here,  who  was  also  plaintiff  below,  commen- 
ced an  action  in  the  supreme  court,  to  recover  from  the  de- 
fendant the  difference  on  a  stock  contract,  dated  the  19th  of 
March,  1792,  by  which  the  latter  promised  to  receive  from 
him  twenty  shares  of  the  bank  of  the  United  Slates,  on  the 
Ist  of  June,  1793,  and  to  pay  for  them  at  the  rate  of  78  per 
cent,  advance. 

The  defendant  pleaded  non  assumpsit. 
['489]  *0n  the  trial  the  plaintiff,  to  establish  a  tender  of 
.  the  stock,  offered  a  witness,  who  proved,  "  that  on 
the  1st  June,  1793,  he  attended  in  person  at  the  banking 
house  of  the  United  States,  in  the  city  of  Philadelphia,  at  the 
request  of  the  plaintiff,  and,  as  his  attorney,  to  transfer  twen- 
ty shares  of  the  said  bank  stock  to  the  defendant,  pursuant  to 
the  agreement  stated  in  the  declaration  ;  that  a  few  days  pre- 
vious to  his  attendance  at  the  banking  house,  he  received 
from  John  Wilkes,  a  notary  public,  residing  in  the  city  of 
New  York,  a  letter  of  attorney,  signed  by  the  plaintiff,  with 
whose  handwriting  he  wad  well  acquainted,  and  the  execu- 
tion of  which  was  attested  by  the  said  Wilkes,  in  his  capa- 

(o;  S.  C.  1  GainoB*  Casee  in  Error,  urii. 
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city  of  notary,  and  under  his  notarial  seal ;  that  he  attended 
with  the  said  letter  of  attorney,  and  twenty  shares  of  the 
bank  stock  aforesaid,  at  the  banking  bouse,  on  the  said  1st 
(?ay  of  June^  and  continued  there  during  all  the  time  when 
the  said  stock  could  be  transferred,  and  offered,  by  virtue  of 
the  said  letter  of  attorney,  to  transfer  the  said  twenty  shares 
to  the  defendant,  for  and  in  behalf  of  the  plaintiff.  That  be 
c:ave  several  days'  notice  to  the  defendant,  by  directions  of 
the  plaintiff,  that  he  should  attend  at  the  said  bank,  on  the 
said  day,  for  the  purpose  aforesaid. 

''  That  no  person  appearing  to  receive  or  pay  for  the  said 
stock,  he  left  the  said  banking  house  without  making  an 
actual  transfer  thereof,  and  put  the  said  letter  of  attorney  in- 
to his  iron  chest,  of  which  he  alone  kept  the  key.  That  he 
never  delivered  the  said  letter  of  attorney  to  the  plaintiff,  and, 
that  the  plaintiff  never  had  or  saw  it  after  his  offer  to  trans- 
fer as  aforesaid.  That  he  considered  the  said  letter  of  attor* 
ney  as  belonging  to  himself,  and  that  the  plaintiff  never 
gave  hioi  any  directions  to  keep  or  destroy  it.  That  he  did 
not  know  it  would  be  of  any  use  to  produce  the  said  letter  of 
attorney  on  the  present  trial.  That  since  the  commence- 
ment of  this  action,  he  has  searched  among  his  pa- 
pers ia  the  *iron  chest  and  elsewhere  for  the  letter  of  [*490] 
attorney,  but  cannot  find  it,  and  verily  believes  he 
has  destroyed  the  same,  not  thinking  it  of  any  utility  to  be 
preserved." 

Wilkes  was  also  produced  as  a  witness  for  the  plaintiff, 
and  deposed,  '^  that  he  never  delivered  a  letter  of  attor- 
ney out  of  his  office  to  .transfer  any  species  of  stock,  un- 
til the  party  making  it  had  acknowledged  the  execution  of 
it  before  him,  although  he  had  sometimes  delivered  let- 
ters of  attorney,  which  contained  a  blauk  for  the  attorney's 
name." 

The  plaintiff's  counsel  then  offered  to  give  parol  evi- 
dence of  the  contents  of  the  letter  of  attorney,  to  which  the 
defendant's  counsel  objected.  The  judge  allowed  the  objec^ 
tion,  and  determined  that  the  plaintiff  should  not  be  permit- 
ted to  give  parol  proof  of  the  contents  of  the  letter  of  attor- 
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ney.  To  this  opinion  of  the  judge  the  plaintiff's  counsel 
tendered  a  bill  of  exceptions ;  on  which  he  brought  a  writ  of 
error,  returnable  to  this  court. 

A  verdict  was  taken  for  the  defendant,  and  judgment  givea 
thereon. 

Lansing,  Chancellor.  The  loss  of  the  letter  of  attorney 
is  not  attributed,  in  this  case,  to  inevitable  accident,  and 
the  question  to  be  decided,  is,  whether  this  is  a  case  iu 
which  parol  proof  of  its  former  existence  and  import  is  ad- 
missible. 

That  the  exception  to  the  strict  rule  of  law,  originally  ex- 
tended only  to  writings  destroyed  by  inevitable  accident,  or 
withheld  by  the  party  opposed  in  interest  to  their  introduc- 
tion, is  not  contended.  But  on  the  part  of  the  plaintiff,  it  is 
insisted,  that  an  enlarged  liberality  has  progressively  obtain- 
ed, and  that  to  entitle  the  party  to  resort  to  parol  proof  of  the 
contents  of  a  deed,  nothing  more  is  necessary  than  to  show 
that  the  incapacity  to  produce  it,  is  not  attributable  to  his 

positive  fault,  so  as  to  involve  a  mala  fides. 
[•491]  *The  decisions  of  the  English  courts,  since  the 
period  Lord  Mansfield  began  to  preside  in  the  court 
of  king's  bench,  have  assumed  a  degcee  of  liberality  in 
adopting  the  ancient  principles  of  jurisprudence,  not  only 
to  the  exigencies  which  the  extent  and  activity  of  modem 
commercial  speculations  have  rendered  unavoidable,  but 
to  every  object  of  commutative  justice  which  can  affect  the 
interests  of  the  members  of  a  great  and  opulent  community. 

In  the  general  relaxation  which  has  obtained,  the  strict- 
ness of  this  rule  of  evidence  has,  however,  as  it  appears  to 
me,  been  completely  preserved ;  and,  if,  in  the  multifarious 
complications  incident  to  the  state  of  property  in  Great  Bri- 
tain, its  intrinsic  worth  has  so  effectually  resisted  construc- 
tive innovations,  it  is  a  strong  argument  of  its  correctness 
and  utility. 

That  it  has  been  so  preserved,  I  think,  must  appear  evi- 
dent from  a  review  of  the  cases  which  have  been  cited,  to 
induce  this  court  to  pronounce  the  present  case  within  the 
exception  to  the  rule. 
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The  general  rule,  as  laid  down  in  10  Co.  Rep.  93,  is,  that, 
as  the  best  evidence  the  thing  is  capable  of,  the  existence  of 
the  deed  must  be  proved  by  its  production.  (Gilb.  Law  of 
Evid.  93.) 

1.  To  enable  the  court  to  determine  on  its  legal  operation. 

2.  To  show,  that  it  is  genuine,  and  not  factitious;  to 
which  is  added, 

3.  That  it  was  not  made  on  condition,  as  with  power  of 
revocation. 

But  great  and  notorious  extremities,  as  by  casualty  of  fire, 
and  that  all  evidences  were  burnt  in  the  party's  house,  are 
deemed  exceptions.    (10  Co.  93.) 

This  doctrine  is  corroborated  by  some  other  cases,  (Jenk. 
Cent.  19 ;  1  Inst.  227,  b,)  which  leave  no  doubt  that  great 
and  notorious    extremities    only,    were    admitted 
*as  exceptions ;  thus,  loss  by  burning  of  houses,  by    [*492] 
rebellion  or  robbery,  are  instanced. 

The  case  of  Villiers  v.  ViUiers^  cited  in  argument,  from  2 
Atk.  71,  lays  it  down  generally,  that  parol  evidence  of  a 
deed  may  be  given,  and  the  manner  of  its  being  lost,  unless 
it  happens  to  be  destroyed  by  fire,  or  lost  by  robbery  or  any 
other  unavoidable  accident  which,  it  is  added,  are  suflScient 
excuses  of  themselves. 

It  could  certainly  never  have  been  the  intent  of  the  repor- 
ter to  make  Lord  Hardwicke  say,  that  evidence  of  the  man- 
ner  of  the  loss  might  be  given,  unless  it  was  destroyed  by 
fire,  &c.  which,  as  it  was  a  sufficient  excuse,  must  necessa- 
rily render  such  proof  useless,  and  yet  such  is  obviously  the 
scope  of  the  expression.  How  then  were  the  court  to  disco- 
ver the  manner  of  the  loss,  if  it  was  a  fact,  respecting  which 
no  evidence  was  to  be  admitted  ? 

The  case  is  silent  as  to  the  facts  to  which  these  observa- 
tions applied ;  but  we  find  the  case  reported  in  Barnadiston's 
Chancery  Reports,  307.  There  it  appears,  that  deeds  were 
alleged  to  be  lost ;  that  the  lord  chancellor  declared  it ''  doubt- 
ful whether  there  were  such  deeds  f  but  instead  of  directing 
an  issue  to  determine  whether  the  deeds  had  existed,  and 
were  so  lost  as  stated,  which  seem  the  points  raised  by  him 
in  discussing  the  case,  he  directed  an  issue  to  try  the  validi* 
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ty  of  those  deeds.    But  the  broad  principle  laid  down  in  At- 
kyns  is  not  even  glanced  at. 

This  case  is  so  loosely  and  inaccurately  reported,  that  I 
think  little  reliance  can  be  placed  on  either  of  the  reports  for 
the  exposition  of  the  rule. 

In  the  case  of  Saltern  v.  Melhuish,  (AnibU  247,)  the  pre- 
cise point  before  the  court  was,  whether  the  evidence  of  the 
destruction  of  the  deed  was  sufficient  ? 

It  is  stated  in  that  case,  that  Roger  Melhuish  had  burnt 
the  deed  of  assignment  of  a  term,  which  the  plaintiff  claim- 
ed under,  and  eiridence  was  given  of  the  contents ; 
[*493]  *that  the  deed  of  settlen^ot  in  pursuance  of  which 
the  deed  of  assignment  was  made,  was  in  custody 
of  Lady  Berry,  the  surviving  trustee  therein  named ;  that 
she  had  expressed  apprehensions,  a  few  days  before  her 
death,  that  it  would  be  taken  away  by  Roger,  with  whom 
she  then  lived  ;  that  after  her  death,  search  was  made  for 
it  by  her  trustees,  and  that  it  was  missing,  and  one  of 
the  witnesses  said,  that  she  had  often  been  present  when 
Roger's  wife  quarrelled  with  him  for  not  destroying  the  deed. 

The  lord  chancellor  observes,  that  evidence  of  loss  or  de- 
struction generally  depends  upon  circumstances ;  and  it  is 
very  rare,  even  in  case  of  destruction,  that  positive  proof  can 
be  had. 

If  it  was  necessary  to  lay  down  the  general  rule  with  great- 
er latitude,  to  comprehend  this  case,  it  must  have  been  ex- 
tremely strict,  for  it  certainly  presents  a  combination  of  strong 
circumstances ;  the  deed  was  in  possession  of  Lady  Berry,  a 
few  days  before  her  death ;  she  lived  with  Roger  Melhuish  ; 
it  was  sought  for  in  vain  after  her  death ;  Roger  destroyed 
the  assignment ;  his  wife  quarrelled  with  him,  because  he 
had  not  destroyed  the  deed  of  settlement,  which  of  con- 
sequence showed,  that  be  had  it  in  his  possession.  These 
circumstances  established  the  most  forcible  presumptions 
against  Roger,  that  he  had  either  destroyed  or  secured  it ; 
and  either  being  established,  parol  proof  of  the  import  of  the 
deed  was  admissible,  on  the  ground  of  relief  against  spoliation. 

The  case  of  Read  v.  Brookmath  (3  Term  Rep.  151,)  mere  . 
ly  proves,  that  in  the  court  of  king's  bench^  in  England,  the 


ALBANY,  FEBRUARY,  1802.  493 

Liyingvton  t.  Rogen. 

form  of  declaring  has  been  altered  to  obviate  the  difficulty 

of  maintaitiing  an  action  on  a  deed  lost  or  destroyed.    The 

new  form  was  devised  to  get  rid  of  a  technical  nicety, 

and  to  permit  the  party,  in  case  of  loss  and  destruction,  to 

prove  the  circumstances  of  the  loss  and  the  import 

of  the  deed  to  the  jury,  instead  of  *stopping  him    [*494] 

at  the  threshold,  by  requiring  its  actual  production, 

at  the  time  of  filing  the  declaration.     It  cannot,  therefore, 

bear  upon  the  present  case,  even  if  it  could  be  considered  as 

authority. 

This  court  is  now  to  determine  a  general  rule  of  evidence ; 
if  it  is  precisely  defined  and  well  understood,  it  becomes  an 
authority,  by  which  all  the  courts  in  the  state  are  to  regulate 
their  conduct.  Hence  it  becomes  important  to  consider  its 
tendency. 

In  the  cases  cited,  the  instances  to  which  the  exceptions 
of  the  rule  apply,  are  loss  by  fire,  rebellion  and  robbery.  All 
these  involve  circumstances,  supposed  to  be  beyond  the  con- 
trol of  the  party  ;  they  are  either  the  effect  of  inevitable  ac- 
cident, or  of  the  acts  of  others  committed  in  violation  of  law. 
None  of  them  go  the  length  of  this  case;  and  as  far  as  the 
general  rule  is  applied  to  particular  cases,  there  is  no  instance 
among  the  cases  adduced  in  argument,  or  any  others  which 
I  have  been  able  to  discover,  in  which  it  has  been  extended 
beyond  these  narrow  limits. 

It  is  true,  analogies  appear  to  have  been  contemplated,  but 
they  were  strict,  and  from  the  application  of  the  general  ex- 
pressions respecting  them,  they  appear  not  to  have  been  es- 
tablished with  any  degree  of  latitude. 

If  a  departure  is  permitted,  in  construing  the  extent  of  this 
exception,  from  cases  of  accident  not  in  the  power  of  the 
party  to  control ;  if  it  is  assumed  as  a  rule,  that  the  neg^lect 
of  a  party,  or,  as  it  is  termed  in  legal  phraseology,  his  laches, 
is  to  operate  to  make  that  evidence  which  originally  was  not 
so,  a  door  is  opened  to  every  species  of  contrivance,  which 
the  ingenuity  of  interested  and  wicked  men  can  suggest.  If 
a  deed  is  defective,  so  as  not  to  stand  the  test  of  legal  inves- 
tigation, secreting  or  destroying  it  will  render  it  valid.  If  it 
is  incapable  of  being  proved  in  the  ordinary  mode,  evidence 
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of  its  existence  and  loss  will  supply  the  defect ;  and  if  it  con- 
tains a  clause  of  revocation  on  condition,  a  similar  operation 

will  render  it  absolute. 
[*495]  *It  was  the  business  of  the  plaintiff  to  preserve  his 
evidence ;  it  was  an  inexcusable  neglect,  to  leave  it 
exposed  to  destruction  from  a  want  of  care ;  and  that  it* was 
left  in  the  hands  of  his  attorney,  who  destroyed  it  as  useless, 
is  no  reason  for  permitting  him  to  resort  to  a  species  of  proof 
which  would  otherwise  be  incompetent. 

I  have  supposed,  in  treating  of  this  subject,  that  the  de* 
struction  of  the  deed  was  fully  proved ;  that  however  is 
not  the  case ;  it  was  put  in  an  iron  chest ;  it  was  searched 
for  there  and  elsewhere ;  it  was  not  found,  and  from  these 
circumstances,  the  witness  believes  he  has  destroyed  it. 
Whatever  his  belief  may  be  on  this  occasion,  this  court,  if 
they  suffer  his  testimony  to  weigh  in  their  decision,  must, 
from  the  facts  stated,  be  induced  to  believe  with  him.  From 
those  fa^ts  it  is  possible,  nay,  it  is  probable,  that  the  deed 
may  not  have  been  destroyed. 

1  have  not  adverted  to  the  observation  made  in  argument, 
that  this  is  a  stock  contract,  which  merits  no  peculiar  in- 
dulgence. I  think  this  consideration  may  be  well  admitted 
as  a  reason  for  not  relaxing  the  rule  of  evidence  in  its  favor. 

Upon  the  whole,  I  have  no  doubt  but  that  the  opinion  of 
the  judge  who  tried  the  cause  <vas  correct,  and  I  am,  there- 
fore, for  affirming  the  judgment. 

Gold,  Senator.  The  question  upon  the  bill  of  exceptions 
interposed  in  this  cause,  is,  whether  it  be  competent  for  the 
plaintiff  to  give  parol  evidence  of  the  contents  of  the  letter 
of  attorney  to  MEvers,  under  the  circumstances  detailed 
in  the  bill  of  exceptions^  or  must  the  instrument  itself  be 
produced  7  The  ancient  rule  of  the  common  law  was  high- 
ly rigid  in  this  respect.  It  dispensed  with  the  production  of 
instruments,  in  a  few  select  cases,  and  then  only  for  peculiar 
and  specific  causes.  But  experience  under  that  rule,  has,  in 
the  progressive  improvements  of  English  jurispra- 
[*496]  dence,  resulted  in  a  relaxation  *of  the  law  on  this 
subject  The  non-production  of  instruments  is  no^ 
excused,  for  reasons  more  general,  less  specific,  upon  grounds 
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more  broad  and  liberal  than  were  formerly  admitted.  In 
Read  r.  Brookman^  (3  Term  Rep.  151,)  a  declaration  on  a 
deed  was  sustained,  and  the  profert  dispensed  vnthj  upon 
the  general  allegation  of  a  loss  by  time  and  dccidenU  In 
Beckford  v.  Jackson^  (1  Esp.  Rep.  337,)  the  plaintiff  count- 
ed on  a  deed  lost  or  mislaid  ;  upon  which  issue  was  taken, 
and  the  same  was  recognized,  as  warranted  in  law,  by  Lord 
Kenyon,  who  presided  at  the  trial.  Other  cases  are  to  be 
found  in  the  English  reports,  of  similar  import,  sanctioning 
the  same  principle.  Upon  the  authority  of  those  cases,  and 
the  reason  of  the  thing,  I  am  of  opinion,  that  parol  evidence 
of  the  contents  of  the  letter  of  attorney  to  Mr.  M'Evers  ought 
to  have  been  received,  and  that,  therefore,  error  has  interven- 
ed in  this  respect.  Upon  the  admission  of  such  testimony, 
should  the  trial  disclose  evidence,  or  reasonable  grounds  of 
suspicion  of  a  suppression  of  the  instrument,  of  mala  fides 
in  the  plaintiff,  or  should  the  evidence  of  its  existence  and 
legal  efficacy,  not  bo  clear  and  satisfactory,  it  will  become 
the  duty  of  the  judge  to  direct  and  charge  the  jury  for  the 
defendant.  A  venire  facias  de  novo  must,  therefore,  be 
awarded. 

A  majority  of  the  court  being  of  the  same  opinion,  it  was 
thereupon  ordered  and  adjudged,  that  the  judgment  be- 
low be  reversed ;  tkat  the  record  be  remitted,  and  that  a  ve- 
7tire  facias  de  novo  be  awarded. 

Judgment  of  reversal. (ft.) 

(b)  The  principle  of  Living»ton  y.  RogerB  hat  been  so  ifenerally  affirmed, 
that  it  is  utterly  nnneceanry  to  cite  authoritiee  in  its  confirmation.  Tlie 
Engrliah  anthoritiee  wiU  be  found  in  1  Phillippe'  fividence,  Cowen  &  Hill's  ed. 
453,  et  seq  ;  Starkie*a  Ev.  ed.  1842,  p.  394 ;  Greeley's  Eq.  Ey.  268.  The  Am- 
erican cases  are  collected  with  vast  labor  in  2  Cowen  &.  Hill's  Notes,  p.  1214 
-1233.    See  also  Mr.  Greenleaf 's  work  on  Ev.  ed.  1842,  toI.  1,  p.  593,  594. 
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ABANDONMENT. 
See  Insurance,  I. 

ABATEMENT. 

Where  the  defendant  in  a  cause  is  sentenced  to  the  state  prison /or  (i/e,  he  is 
considered  as  civilly  dead,  and  the  suit  against  him  is  abated. 

Graham  y,  Adam»  and  Adams,  408. 
Cases  and  authorities,  408,  n.  (6.) 

ABSENT  AND  ABSCONDING  DEBTORS. 
See  Debtors,  I. 

ACCOUNTS. 

.Where  A.  B.  and  C.  entered  into  partnership  in  trade,  in  1767,  and  continued 
business  until  May,  1774,  when  B.  died,  and  the  partnership  was  thereby 
dissolved,  and  C.  afterwards  died  in  1782,  and  A.  in  1788,  without  the  part- 
nerthip  accounts  having  been  settled ;  and  in  1794,  the  representatives  of  A. 
filed  a  bill  in  chancery  against  the  representatives  of  the  other  partners, 
for  an  examination  and  settlement  of  accounts,  and  for  the  payment  of  a 
balance  claimed ;  the  court  disnuEsed  the  bill  on  account  of  the  lapse  of 
time  and  the  death  of  the  parties,  considering  it  as  a  stale  demand. 

Ray,  hanging  et  oL  v.  Bogart  et  al.  432. 

Gases  and  authorities,  438,  n.  (a) 

Genera]  principles  applicable  to  stale  demands  in  courts  of  equity.    Id, 
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ACT  TO  LAY  A  DUTY  ON  STRONG  LiaUO|yS, 
AND  FOR  REGULATING  INNS  AND  TAVERNS. 

I.  Power  of  Two  Commissioners  to  grant  License. 
II.  Liability  of  Licensed    Tavern  Keeper  who  retails 
Liquors  after  License  expired. 

I.  Power  of  Two  Commissioners  to  grant  License, 

1.  In  an  action  gut  tarn  for  the  penalty  given  by  the  tayern  act,  for  retailing 
■trong  liqnon,  without  a  license :  it  wae  held,  that  a  Iicenee  granted  by  two 
of  the  commisflioneri  of  the  excise,  withoat  the  presence  or  consent  of  the 
snperriaor,  and  when  they  were  not  aseembled  for  the  purpose  of  grantiofir 
licenses,  was  illegal  and  yoid  ;  and  such  a  license,  though  regular  on  the 
face  of  it,  is  no  justification  of  the  tayem-keeper,  who  is  liable  for  the  pen- 
alty.   Palmer,  qui  tarn,  ^.  y.  Doney,  346. 

« 

II.  LiabilUy  of  Licensed  Tavern  Keeper  who  retails  Li- 
quors after  License  expired. 

3.  Bat  a  tayem-keeper  who  has'  a  legal  and  competent  license,  is  not  liable 
for  the  penalty,  for  retailing  liquors  after  his  license  has  expired,  and  before 
the  time  of  the  next  meeting  of  the  commissioners  of  excise,  for  the  purpose 
of  granting  licenses.    Palmer,  qui  tam,  j-c,  y.  Dtmey,  346. 

See  Commissioner.    License. 

ACT  CONCERNING  SLATES. 

See  Slaves. 

ACTION. 

I.  Assumpsit  on  Guaranty. 
II.  Debt. 
III.  Covenants 

1.  Where  it  wiUlie, 

2.  By  whom  to  he  brought. 

3.  Damagee. 

I.  Assumpsit  on  Chiaranty. 

1.  Where  A.  by  writing  for  a  yaluable  consideration,  guarantied  the  payment 
of  a  sum  of  money  by  B.  to  C.  and  B.  on  demand,  refused  to  pay  at  the 
time,  and  C.  gaye  notice  to  A.  of  the  failure  of  payment,  and  demanded 
Um  amount  of  him,  it  was  held,  that  the  demand  of  payment  of  B.  and 
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refusal  by  him,  and  notice  thereof  to  A.  were  sofficient  to  entitle  C.  to  re- 
cover against  A,  on  his  guaranty,  without  a  previous  suit  against  B. 

Bank  of  Nno  York  ▼.  Livingaton,  409. 
Authorities,  410,  n.  (a) 

II.  Debt. 

S.  In  an  action  of  debt  on  a  judgment  in  the  supreme  court  of  Pennsylvania, 
the  defendant  pleaded  nil  debet  and  payment.  It  was  held,  that  the  plain- 
tiff was  bound  to  produce  and  prove  the  record  of  the  judgment,  or  an  ex- 
emplification thereof.    Rush  v.  Cohbett,  256. 

Cases  and  authorities,  257,  n.  (a.) 

IIL  Covenant 

I.  Where  it  toiU  lie, 

3.  Where  R.  granted  and  demised  land  to  P.  and  his  heirs,  executors  and  ad- 
ministrators, reserving  an  annual  rent,  which  P.  for  himself,  his  heirs,  ex- 
ecutors and  administrators,'  covenanted  to  pay  on  the  1st  day  of  May  in 
each  year,  it  eeema  that  an  action  of  covenant  will  lie  against  the  execu- 
tors of  the  lessee  on  such  a  covenant,  though  the  land  had  passed,  by  act 
of  law,  into  other  hands. 

Executors  of  Van  Rensselaer  v.  Executors  of  Plainer,  17. 

4.  Where  an  estate  in  fee  is  granted,  reserving  annual  rent,  the  devisees  of 
the  grantor  cannot  maintain  covenant  against  the  executors  of  the  grantee 
or  tenant  in  fee.  for  rent  in  arrear. 

The  Devisees  of  Van  Rensselaer  v.  The  Executors  of  Plainer,  94 

2.  By  whom  to  be  brought: 

5.  For  breach  in  life-time  of  lessor,  24,  n.  (a) 

6.  For  breach  after  death  of  lessor,  24,  n.  (a) 

3.  Damages, 

7.  Where  in  an  action  of  covenant,  or  in  any  action  sounding  in  damages,  the 
plaintiff  claims  more  damagres  than  on  the  face  of  his  declaration  appears 
to  be  due,  it  will  not  vitiate,  especially  after  verdict  for  the  amount  of  the 
damages  being  ascertained  by  the  jury,  it  is  to  be  presumed  they  were  as* 
sessed  according  to  the  proof.    Per  Radeliff,  J, 

Executors  of  Van  Rensselaer  v.  Executors  of  Platnsr,  17. 

See  •AssuMPjiiT.   Mbsnb  Profits.    Trespaab.    Trovcr. 
Use  and  Occupation. 

ADMINISTRATOR. 
See  Executor. 
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AFFIDAVIT. 

I.  Generally. 
II.  On  Motion. 

1.  For  Commission. 

(a)  May  be  made  by  a  third  person. 

(b)  What  it  must  contain. 

2.  To  change  the  Venue. 

(a)  May  be  made  by  DefendanVs  Attorney. 
(6)  What  it  must  contain, 

3.  Supplementary  Affidavit. 

4.  Counter  Affidavit. 

(a)  When  it  may  be  read. 

{b)  On  motion  to  change  the  Venue. 

III.  Of  service  of  a  Paper j  what  it  must  contain. 
I.  Oenerally. 

1.  An  affidilVit  ought  to  state  the  reaaons  and  groundB  of  the  deponent's 
belief.  The  facta  and  circnmBtances  on  which  belief  depends,  shoold  be 
stated,  so  that  the  court  may  judge  of  its  probable  truth  and  force. 

Per  Cur.  in  Scott  y.  Oibbs,  116. 

II.  On  Motion. 

1.  For  Commission. 
(a)  May  be  made  by  a  third  person, 

2.  An  affidavit,  on  which  a  motion  is  made  for  a  commission  to  examine  a 
witness,  may  be  made  by  a  third  person,  not  a  party  to  the  writ. 

Demar  and, wife  ▼.  Van  Zandt,  69. 
Cases  and  anthoritles,  69,  n.  (a) 

(6)  What  it  must  contain. 

3.  The  affidavit  on  which  a  motion  is  made  for  a  commission,  ought  to  state 
that  there  are  material  witnesses  to  be  examined  at  the  place  to  which  the 
commission  is  to  be  directed.  A  general  affidavit  that  material  evidence  ia 
to  be  obtained  in  the  cause,  is  not  sufficient. 

Franklin  v.  The  United  Insurance  Company,  68. 
Cases  and  authorities,  68,  n.  (6) 

4.  A  commission  to  examine  witnesses  will  not  be  granted  to  a  defendant,  so 
as  to  stay  the  proceedings  in  the  cause,  unless  the  party  swears  positively 
thai  he  has  a  good  defence  on  the  merits,  and  that  the  witnesses  named  are 
material.    Franklin  v.  The  United  Ins.  Co.  285. 

Cases  and  authorities,  286,  n.  (a) 

5.  General  requbites  of  an  affidavit,  on  which  to  move  a  commission,  68,  n.  (a) 

2.  To  change  the  Venue, 
(a)  May  be  made  by  Defendants  Attorney. 

6.  An  affidavit  to  change  the  venae  may  be  made  by  the  defendant's  attorney. 

Scott  V  6^15^  116. 


- 
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(i)  What  it  must  contain, 

7.  An  affidavit  stating  that  the  plaintiff  confewed  that  the  cause  of  action 
*  arose  in  another  county,  is  sufficient.    Seott  y.  CUhbs,  116, 

8.  In  an  action  of  assttrnpsit,  the  yenue  will  not  be  changed  on  the  general 
affidavit.     Wheaton  v.  SloBson,  111. 

Cases  and  authorities,  111,  n.  (a.) 

9.  What  are  sufficient  grounds  upon  which  to  move  to  change  the  venue. 

116,  n.  (*.) 

3.  Supplementary  Affidavit. 

10.  A  supplementary  affidavit  cannot  be  read  in  support  of  a  motion. 

Campbell  v.  Orwer,  105. 
Cases  and  authorities,  106,  n.  (a.) 

4.  Counter  Affidavit, 

(a)  When  it  may  be  read. 

11.  Counter  affidavits  maybe  read  to  oppose  a  motion,  though  copies  have  not 
been  served.     Campbell  v.  Grove,  105. 

Cases  and  authorities,  106,  n.  (a.) 

(b)  On  motion  to  change  the  Venue. 

12.  A  counter  affidavit  of  the  plaintiff,  that  he  believed  he  could  not  have  a 
fair  trial,  &c.  is  not  enough  ;  it  ought  to  state  the  facts  on  which  the  belief 
is  founded.    Seott  v.  Oibbs,  116. 

Cases  and  authorities,  116,  n.  (b») 

III.  Affidavit  of  service  of  a  Paper^  what  it  must  contain. 

13.  An  affidavit  of  service  on  a  clerk  of  the  attorney,  must  state  that  the  clerk 
was  at  the  time  in  the  office  of  the  attorney.  *  Paddock  v.  Bebee,  117. 

Authorities,  117,  n.  (a.) 

AGENT. 

I.  Ratification  of  Acts  of,  by  assent. 
11.  Lien  of  Insurance  Broker  on  Policy. 
in.   When  personally  liable. 

1.  When  he  incurs  a  personal  responsibility,  or  makes  a  con- 

tract in  his  own  name. 

2.  Whenever  he  does  an  act  without  authority  from  his  prin* 

cipak 

3.  When  Agency  is  not  revealed. 

4.  When  principal  resides  in  a  foreign  country. 

5.  In  special  cases. 

I.  Ratijication  of  Acts  of  by  assent. 

1.  Where  A.  had  received  from  B.  the  note  of  C.  to  collect,  and  C.  being  reputed 
insolvent,  and  having  absconded,  D.  in  behalf  of  C.  offered  to  pay  A.  13 
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shillingB  and  4  pence  in  the  pound,  for  the  debt,  and  this  proposal  beiB^ 
commanicated  to  B.  ha  made  no  objeotioo,  and  A.  afterwrards  settled  the 
note  with  D.  at  that  rate ;  it  was  held,  that  A.  was  not  responsible  to  B.  for 
more  than  the  sum  he  received  of  D.  the  silence  of  B.  amounting  to  an  as- 
sent to  the  proposal,  and  a  ratification  of  the  act  of  A. 

Armstrong  and  Barnwall  y.  Oilekristf  434. 
Cases  and  authorities  on  the  maxim,  Omnts  ratihabitio  tnandato  isquiparatur, 

430,  u.  (a.) 

IL  Lien  of  Insurance  Broker  on  Policy. 

2.  A.  the  master  of  a  veasel,  directed  B.  as  his  agent,  to  get  his  commissions 
as  master  insured,  and  C.  the  broker,  had  the  policy  effected  in  the  name 
of  B.  on  the  commissions  of  the  master,  who  was  named  in  the  policy,  and 
the  agency  of  B.  was  known  to  the  broker.  A  total  loss  having  been  reco- 
vered by  the  broker,  A.  brought  an  aetion  against  him  for  the  amount  of 
the  money  received  ;  and  it  was  held  that  the  broker  had  no  right  to  retain 
it  for  a  debt  to  him  from  B.  the  agent. 

Foster  v.  Hoyt  and  Tom,  327. 

3.  If,  however,  B.  had  acted  as  the  oeteusible  principal,  G.  would  have  been 
entitled  to  consider  him  as  such,  and  to  regulate  his  claims  accordingly.  Per 
Kent,  J.    Id. 

4.  The  lien  of  an  insurance  broker  on  the  policy  that  he  effects?  Cases  and 
authorities,  329,  n.  (b.) 

III.    Wke7i  personally  liable. 

1.  When  he  incurs  a  personal  responsibility  or  makes  a  contract  in  his  own 

^    name, 

5.  L.  as  agent  of  G.>  received  of  R.  on  the  25th  of  March,  1796,  a  bill  of  ex- 
change for  ^601,  drawn  by  D.  in  favor  of  R.  upon  F.  and  accepted  by  him, 
which  L.  promised  to  return  to  R.  "  on  demand,  or  the  amount  thereof." 
The  bill  was  received  by  L.  from  motives  of  friendship  to  R.  and  to  recover 
the  amount  for  him  by  obtaining  a  credit  for  it  to  G.  against  the  drawer  D.i 
in  an  arbitration  then  depending  between  D.  and  G.  The  arbitrators  allow- 
ed the  bill  as  an  item  in  the  account  of  G.  against  D.  and  made  an  award 
against  G.  which  was  substantially  performed  by  both  parties ;  L.  as  the 
agent  of  G.,  paying  the  amount  found  against  the  latter  to  D.,  and  promis- 
ing him  to  pay  the  amount  of  the  bill  to  R.  It  appeared  that  at  the  time 
L.  received  the  bill  a  suit  was  depending  on  it  against  the  acceptor  F., 
that  interlocutory  judgment  was  obtained  in  that  suit  in  April  term,  1796, 
and  a  writ  of  inquiry  was  noticed  from  time  to  time,  but  could  not  be  exe- 
cuted in  consequence  of  a  failure  upon  the  part  of  L.  to  procure  the  bill  so 
that  it  could  be  produced  on  the  execution  of  such  writ  After  the  last  ap- 
plication for  the  bill  in  July,  1797,  the  bail  of  F.,  who  had  previously  re- 
moved to  South  Carolina,  informed  R.  that  he  had  failed  and  could  not  pay 
this  debt  Aflerward(>,  in  August  following,  the  bill  was  tendered  by  L.  to 
R.,  who  refused  to  accept  it  It  did  not  appear  that  L.  at  any  time  inform- 
ed R.  that  the  bill  had  been  allpwed  to  G.  by  the  arbitrators,  or  that  the 
award  had  been  fulfilled  by  D.,  but  merely  that  he  told  R.  that  it  was  still 
in  the  hands  of  the  arlntraton. 


INDEX.  504 

In  an  action  of  aMumpsit  by  R.  agauist  L.  on  his  agreement  to  retnm  tbe  bill 
on  demand  or  the  amount  thereof;  held,  that  the  special  undertaking  of  L; 
was  perianal,  and  he  was,  therefore,  bound  by  it. 

RiUgerB  ei  al  v.  Lueei,  92. 

Cases  and  authorities,  96,  n.  («,)  4. 

See  Bailment. 

S.  Whenever  he  does  an  act  tDithou$  authority  from  hiaprineipak 
Cases  and  authorities,  96,  n.  (a,)  1. 

3.  When  Agency  ia  not  revetded. 
Cases  and  authorities,  96,  n.  {a,)  d. 

4.  When  principal  residea  in  a  foreign  ^uniry. 
Cases  and  authorities,  96,  n.  («,)  3. 

5.  In  special  eaeee, 
Casss  and  authorities,  96,  n.  (a,)  5. 

ALIEN. 

I.   Who  is. 
11.  Right  of  Expatriation. 

I.    Who  is. 

1.  K.,  a  native  of  Ireland,  removed  to  New  York  in  1760,  where  he  continued 
to  reside  until  his  death,  in  1798.  He  left  a  widow  in  Ireland  at  the  time 
he  removed  from  that  country,  having  been  married  in  1750.  His  wife  was 
a  native  of  Ireland,  having  never  left  the  country,  but  continued  a  subject 
of  tbe  king  Of  Great  Britain.  It  was  held,  that  the  wife  of  K.  being  an 
alien,  could  recover  dower  of  those  lands  only,  of  which  K.  was  seised  be- 
fore the  American  revolution,  or  the  4th  of  July,  1776,  and  not  of  those  he 
acquired  after  that  period.  Kelly  v.  Harrison,  29. 
S.  Who  is  an  alien,  considered  ante  and  postnati,  and  their  rights,  32,  n.  (a.) 
3.  Where  A.  a  British  subject  became  a  naturalized  citizen,  and  took  the 
oaths  of  abjuration  and  allegiance  to  this  state  in  1784 ;  and  in  1795,  took 
an  oath  of  allegiance  to  the  king  of  SSpain,  and  was  appointed  a  consul  by 
the  Spanish  king,  and  continued  to  reside  in  New  York,  without  ever 
changing  his  domicil;  it  was  held,  that  he  was  still  to  be  considered  as  an 
American  citizen,  and  not  an  alien  or  Spanish  subject. 

Fiah  y.  Stoughton,  407. 

II.  Right  of  Expatriation. 

See  408,  n.  (a.) 
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AMENDMENT  OF  DECLARATION. 

I.  When  made. 

II.  In  what  cases  allowed. 
III.  Index  to  n.  (6.)  p.  220. 

I.   W/^en  made, 

1.  An  amendment  may  be  made  after  a  plea  in  abatement. 

Shute  T.  Davis  el  aL  336. 

II.  In  what  cases  allowed. 

2.  An  amendment  by  adding  the  name  of  another  defendant,  against  whom 
a  separate  suit  was  broogbt  for  the  same  demand,  was  refused  after  a  plea 
in  abatement    Skutt  ▼.  DavU  et  al.  336. 

Cases  and  authorities,  230,  n.  (b.) 

3.  A  declaration  was  allowed  to  be  amended  by  increasing  the  damages  in 
the  conclusion,  on  payment  of  costs.     Bogari  v.  M*Do7ialdt  219. 

Cases  and  authorities,  220,  n.  (6.) 

in.  Index  to  n.  (6.)  p.  220. 

4.  That  eoorts  have  a  discretionary  power  to  grant  amendments,  in  some 
cases,  however  controlled  by  statute,  cases,  p.  220,  (220,)  1. 

5.  Generally  as  to  the  right,  §  1,  p.  (220,)  1,  2,  3,  4,  5. 

6.  Generally  as  to  the  statutes  of  amendment,  6  2,  p.  (220,)  5,  6. 

7.  New  ca«use  of  action  not  permitted,  ^  3,  p.  (220,)  6,  7,  8,  9, 10,  11. 

8.  Change  of  venue,  i  3,  p.  (220,)  11, 12. 

9.  Change  of  the  name  or  character  of  the  party,  §  3,  p.  (220,)  12. 

10.  Change  of  the  thing  demanded,  §  3,  p.  (220,)  12. 

11.  At  what  time  the  declaration  may  be  amended,  §  4. 

0.  Before  plea,  p.  (220,)  12. 

6.  After  plea  or  demurrer,  p.  (220,)  13. 

e.  After  notice  of  trial,  p.  (220,)  13,  14. 

d.  After  the  trial  or  verdict,  p.  (220,)  14,  15,  16. 

e.  After  the  judgment,  p.  (220,)  16. 

IS.  Efibct  of  amendment  upon  the  rights  of  the  opposite  party,  (  5,  p.  (220,) 

16,  17, 18. 

AMENDMENT  OF  VERDICT. 
See  Verdict. 

APPORTIONMENT. 
See  Rent. 
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ARREST  OF  JUDGMENT. 
See  Practice,  IX. 

ASSIGNMENT. 

I.  Protection  of  Rights  of  Assignees  by  Courts  of 

Law. 
II.  Assignment  of  Property  subject  to  Lieiu 

I.  Protection  of  Rights  of  Assignees  hy  Courts  of  Law, 

1.  Coarts  of  law  will  take  notice  of  and  protect  the  rig[hta  of  aanjjrnees. 

Warden  v.  Eden,  121. 
Cases  and  authorities,  121,  n.  (r.)  :  258,  n.  (a.) 

2.  Where  the  plaintiff  after  he  had  assigned  a  jadgmenUlo  a  third  person,  and 
given  notice  to  the  defendant  of  such  assignment,  entered  up  satisfaction  on 
the  record,  the  court  on  motion,  ordered  the  entry  of  satisfaction  to  be  va- 
cated.    Warden  v.  Edtn,  121  ;  Warden  v.  Eden,  258. 

Cases  and  authorities,  258,  n.  (a.) 

II.  Assignment  of  Property  subject  to  Lien. 

3.  A.  and  B.  partners  in  trade,  having  dissolved  their  partnership,  B.  took  the 
pro|)erty,  and  engaged  to  pay  off  all  the  debts  due  by  the  partnership, 
among  which  was  a  judgment  against  A.  aod  B.  at  the  suit  of  C.  B.  hav- 
ing become  insolvent,  C.  threatened  to  take  out  execution  against  A.  who 
paid  the  amount  of  the  judgment,  and  C.  agreed  that  A.  might  have  the 
benefit  of  the  judgment,  to  recover  the  amount  out  of  the  property  of  B- 
in  the  name  of  C.  A.  sued  out  execution  against  the  land  of  B.,  which 
was  bound  by  the  judgment ;  B.  assigned  all  his  property  to  D.  and  others, 
for  the  benefit  of  his  creditors,  and  it  was  held  that  A.  was  to  be  considered 
merely  as  a  surety  of  B.,  and  entitled  to  an  equitable  lien  on  the  property 
of  B.,  and  that  D.  and  others,  to  whom  it  was  assigned,  took  it,  subject  to 
such  equitable  lien.     Waddington  v.  Vredenbergh^  227. 

4.  Of  the  right  of  subrogation,  (231,)  1-8. 

ASSUMPSIT. 

I.  Consideration. 
Ih  Pleading. 
III.  Evidence. 

I.  Consideration. 

1.  Where  A.  directed  0.  his  servant,  to  enter  a  certain  piece  of  meadow 
which  he  said  belonged  to  him,  but  which  in  fact  belonged  to  M.,  and  pro-, 
mised  to  save  O.  harmleBS,  the  promise  was  held  to  be  an  original  nndeitak- 
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insr  and  not  necenary  to  be  in  writing,  and  that  the  act  of  O.  in  obeying 
A.'8  command  was  lawful  and  a  safficient  consideration  for  the  promise  of 
indemnity.    Allaire  v.  Oulandy  52. 
Cases,  56,  n.  (a.) 

11.  See  Pleading. 
.    III.  See  Evidence. 

ATTAINDER. 

I.  Effect  of. 
II.  Proceedings  in  cases  of. 

1.  Effect  of 

1 .  Where  a  penon  Was  conyieted  by  the  act  of  forfeiture  and  attainder,  pass- 
ed the  32d  October,  1779,  of -adhering  to  the  enemies  of  the  state  and  all 
his  property,  real  and  personal,  declared  to  be  forfeited,  it  was  held,  that  he 
eonld  not,  after  his  return  to  the  state  in  1791,  maintain  an  action  for  rent 
which  had  accrued  prior  to  the  20th  October,  1799.    SUght  ▼.  Kane,  236. 

2.  Nor  could  he  set  off  the  rent  against  the  demand  of  the  plaintiff,  in  an  ac- 
tion a^^dnst  him.    Id. 

n.  Proceedings  in  cases  of. 

3.  Where  a  peivon,  whose  real  name  was  Joshua  Temple  De  St.  Crotz  was 
convicted  and  attainted  under  the  act  of  the  22d  October,  1779,  by  the 
name  of  Joshua  De  St  Croix,  it  was  held,  that  the  proceedings  under  the 
act  wen  to  be  governed  by  the  rules  in  cases  of  attainder,  and  not  by  the 
ordinary  coune  of  judicial  proceedings ;  that  the  conviction  in  the  present 
case  contained  an  imperfect  or  incomplete  description  of  the  person,  which 
might  be  supplied  and  explained  by  parol  proof ;  and  that  the  identity  of 
the  person  was  a  matter  of  fact,  to  be  ascertained  by  a  jury. 

Jackson  ex  dem,  St,  Croix  r.  Sande,  267. 

4.  Aliier,  if  the  description  of  the  person  be  false,  or  repugnant  to  the  truth. 

Id. 

ATTORNEY. 

I.  Privilege. 
II.  Service  of  Papers  on. 

1.  Privilege. 

1.  An  attorney  of  this  court  who  had  ceased  to  practice  for  a  year,  and  had 
entered  the  army  of  the  United  States,  was  held  to  have  lost  his  privilege. 

Brooks  Y.  Patterson,  102. 
Cases  and  anthoritiesi  103,  n.  (a.) 
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IL  Service  of  Papers  on. 

2.  Where  an  attorney  is  employed,  notice  xnuet  be  served  on  biin,  not  on  the 

INurty.     Warden  v.  Eden^  121. 
AuXhoritiesy  121  n.  (a.) 

See  Practice. 


AVERMENT. 
See  Pleading. 

AUDITA  aUERELA. 

L   When  it  may  be  sued  out. 

11.  Of  the  nature  of  the  remedy. 
ra.  Of  the  Practice. 
IV.  Index  to  note  (6,)  p.  262. 

I.   When  it  may  be  sued  out. 

1.  An  audita  querela  quia  timet,  cannot  be  sued  out  by  a  purchaser  of  land, 
nntil  after  execution  has  been  issued. 

Waddingttm  r,  Vredenbergh,  227. 

II.  Of  the  nature  of  the  remedy. 

2.  A.  and  B.  partnets  in  trade,  havinj;  dissolved  their  partnership,  B.  took  the 
property,  and  eni^Eijired  to  pay  off  all  the  debts  due  by  the  partnership, 
among  which  was  a  judgment  against  A.  and  B.  at  the  suit  of  C.  B.  hav- 
ing become  Insolvent,  C.  threatened  to  take  oot  execution  against  A.  who 
paid  the  amount  of  the  judgment,  and  C.  agreed  that  A.  might  have  the 
benefit  of  the  judgment,  to  recover  the  amount  out  of  the  property  of  B. 
in  the  name  of  C.  A.  sued  out  execution  against  the  land  of  B.,  which 
was  bound  by  the  judgment ;  B.  assigned  ail  his  property  to  D.  and  others, 
for  the  benefit  of  his  creditors,  and  it  was  held  that  A.  was  to  be  considered 
merely  as  a  surety  of  B.,  and  entitled  to  an  equitable  lien  on  the  property 
of  B.,  and  that  D.  and  others,  to  whom  it  was  assigned,  took  it,  subject  to 
such  equitable  lien ;  and  the  court  could  not,  therefore,  relieve  them  by  an 
audita  querela,    Waddington  v.  Vredenbergh,  227.  * 

3.  Where  the  defendant  alleged  payment  to  the  plaintiff,  made  by  htm,  on  a 
judgment  which  had  been  assigned  to  a  third  person,  the  court,  on  motion  for 
that  purpose,  refused  to  award  an  issue,  to  try  the  truth  and  yalidity  of  the 
payment ;  but  left  the  party  to  his  remedy  by  audita  querela,  as  the  time  when 
the  defendant  received  notice  of  the  assignment  was  contested ;  though  the 
court  might,  if  they  had  thought  proper,  have  stayed  execution  on  the 
judgment,  until  it  was  revived  by  ecire  faeiae,  or  by  an  action  of  debt, 
when  the  plaintiff  might  plead  the  payments.    Wardell  v.  Eden,  258. 
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.    III.  Of  the  Practice. 

4.  .The  writ  must  be  allowed  in  open  court,  bnt  w  not  itself  a  mpersedeoM ; 
and  where  the  party  is  not  in  actual  cuiitody,  or  sues  quia  timet,  a  venire 
facias  is  the  proper  process.     Waddington  ▼.  Vredenbergh,  227. 

IV.  Itidex  to  note  (6,)  p.  262. 

5.  Definition  o{  audita  querela,  262,  n.  (b,) 

6.  Nature  of  the  suit    Id, 

7.  General  object  of  the  remedy.    Id. 

8.  Lies  for  injustice  of  the  party  not  of  the  court.    Id. 

9.  Will  not  lie  if  there  be  another  remedy.    Id, 

10.  Nor  for  matters  that  could  have  been  pleaded.    Id, 

11.  Antiquity  of  att^ila  9tt^«2a.    Id. 

12.  Relief  on  motion  a  substitute  for  audita  querela  in  certain  cases.     Id. 

13.  How  allowed.-  Id. 

BAIL. 

I.  Obligation  of. 
II.   When  fixed. 
IIL  When  discharged. 

1.  Where  the  prine^al  discharged  under  the  Bankrupt 

Act  before  bail  fixed. 

2.  Where  principal  dieeharged  from  imprieonment  under 

the  Bankrupt  Act. 

3.  Where  bail  have  been  faloely  personated. 

IV.  Proceedings  against. 

1.  Laches  of  bait 

2.  Peculiar  indulgence  to. 

3.  Scire  facias  against — pleading  and  evidence  in. 

V.  Costs  in  actions  against. 

1.  Mode  of  collection  where  original  suit  settled,  but 

suit  on  bail  bond  pending. 

2.  Moda  of  collection  when  principal  is  surrendered. 

I.  Obligation  of. 

1.  Bail  to  the  sheriff  are  responsible  only  for  the  principal  and  interest  due  on 
the  bond'in  the  original  suit,  and  not  for  any  matters  dehors  the  condition 
for  which  the  penalty  is  claimed  as  security. 

TreadweU  y.  M*Keel  and  others,  340. 
Authorities,  342,  n,  (a.) 

II.  When  fixed. 

2.  And  bail  are  not  considered  as  fixed,  until  after  eight  days  in  full  term 
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after  the  retani  of  prooan  against  them,  or  within  the  time  allowed  for  the 
surrender  of  the  principal.    Kane  and  Kane  v.  Jngraham,  403. 
Cases  and  aathorities,  405,  n.  (a,)  (b,) 

III.   When  discharged. 

1.  Where  principal  discharged  under  the  Bankrupt  Act  before  hail  fixed. 

3.  Where  the  principal  in  a  cause  had  obtained  his  certificate  of  discharge 
under  the  bankrupt  law  of  the  United  States  before  the  bail  had  become 
fixed,  the  court  ordered  an  exoneretur  to  be  entered  on  the  bail-piece. 

Kane  and  Kane  y.  Ingraham,  403. 
Cases  and  authorities,  405,  n.  (a)  and  (6.) 

2.  Where  principal  discharged  from  imprisonment  under  the  Bankrupt  AcL 

4.  Where  the  principal,  agamst  whom  a  commission  of  bankruptcy  had  issued, 
was  arrested  on  a  ea,  sa.  and  discharged,  it  was  held,  that  the  bail  was 
also  discharged,  and  that  there  was  no  necessity  to  enter  an  exoneretur  on 
the  bail-piece.    Milner  and  others  ▼.  Cfreen,  283. 

Cases  and  aulhorities,  284,  n.  (a)  and  (6.)  * 

5.  Whether  the  court  has  power  to  discharge  a  defendant  from  execution,  on 
the  ground  that  a  conunission  of  bankruptcy  had  issued  against  him  7   Quere, 

Id. 

3.  Where  bail  have  been  falsely  personated. 

6.  Where  bail  are  personated,  the  court  will,  in  their  discretion,  on  motion, 
order  a  vacatur  of  the  bail.    Renoard  v.  Noble,  293. 

Authorities,  296,  n.  (a.) 

7.  But  if  there  has  been  a  felonious  personating  of  bail,  they  will  stay  any  or- 
der for  relief,  until  the  party  personated  has  prosecuted  the  felon.  Per 
Kent,  J.    Id. 

IV.  Proceedings  against  Bail. 

1.  Laches  of  Bail. 

8.  Where  the  proceedings  against  bail  were  irregular,  but  they  sufiered  two 
terms  to  elapse,  after  a  knowledge  of  the  irregularity,  before  they  applied 
to  set  them  aside,  it  was  held  too  late.    Jones  v.  Dunning  and  Doe,  74. 

Cases  and  authorities,  74,  n.  (a.) 

2.  Peculiar  indulgence  to. 

9.  If  a  party  wants  time  to  plead,  he  must  apply  to  a  judge  for  that  purpose. 
-  In  an  applteaiion  to  set  aside  a  default  for  not  pleading,  bail  are  not  enti- 
tled to  any  peculiar  indulgence.     Chraham  ▼.  Lansing  and  Doe,  107. 

3.  Scire  facias  against — pleading  and  evidence  in, 

10.  In  ^n  action  of  scire  facias  against  bail,  the  defendant  pleaded  that  another 
person  of  the  same  name  and  description  became  bail,  and  trafersed  that 
he  was  the  person  named  in  the  bail-piece.  The  name  of  EInathan  Noble 
was  inserted  in  the  bail-piece,  but  it  was  proved  that  Stephen  Norton  was 
the  person  who  intended  to  be  bail,  and  who,  in  fact,  appeared  before  the 
jud^e  who  took  and  signed  the  acknowledgment  on  the  bail-piece.    It  was 
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held,  that  Um  piM  was  good ;  tkat  the  erideBee  was  adiBin|p|e»  and  aafi* 
cient,  on  the  iseue  joined  between  the  paitiea*  as  to  the  identity  of  the  per- 
son.   Reward  v.  NobUt  293. 
Authorities,  296,  n.  (a.) 

See  Infroj  pi.  12. 
y.  Costs  in  actions  against. 

1.  Mode  of  collection  where  original  euit  eettled,  but  euit  on  hail  ftonJ 
pending* 

]  1.  Where  a  party  agreed  to  stay  prooeediogs  in  a  bail-bond  suit,  on  payment 
of  costs,  the  original  suit  having  been  settled,  and  the  defendant  neglecting 
to  pay  the  costs,  the  plaintiff  proceeded  in  the  bail-bond  suit,  the  court  re- 
fused to  set  aside  the  prooeediogs,  as  the  plaintiff  .had  no  other  way  to  ob- 
tain his  costs.     Campbell  v.  Chwe,  105. 

Cases  and  authorities,  106,  n.  (a.) 

2.  Mode  of  colhetion  when  principal  ia  eurrendered. 
12.  If  the  principal  be  surrendered  pending  the  suit  by  ecire  faciae  against  the 

bail,  an  exoneretur  will  not  be  allowed,  until  the  costs  of  the  proceedings 

against  bail  are  paid.    Parher  v.  TomUneon,  220^18.  . 
Authorities,  220-18,  n.  (a.) 

BAILMENT. 

I.  Agreement  to  undertake  a  trust  inftUuro. 
II.  Degree  of  diligence  required  of  Bailee. 

1.  Where  the  performance  of  an  agreement  withmU  compenM^ 

tion  hoe  been  entered  upon. 

2.  Oenerally. 

I.  Agreement  to  undertake  a  trust  in  future. 

1.  A  mere  agreement  to  undertake  a  trust  in  future  without  compensation  ia 
not  obligatory  ;  but  when  once  undertaken,  and  the  trust  actually  entered 
upon,  the  bailee  is  bound  to  perform  it  according  to  the  terms  of  his  agree- 
ment.   Rutgers  et  aL  v.  Lueet,  92. 

Common  and  civil  law  cases  and  authorities,  95,  n.  (a.) 

II.  Degree  of  diligence  required  of  Bailee. 

1.  Where  the  performance  of  an  agreement  without  compeneation  hat  heenen-^ 

tered  upon. 

2.  L.  as  agent  of  G.,  received  of  R.  on  the  25th  of  March,  1796,  a  bill  of  ex- 
change for  9^01  f  drawn  by  D.  in  favor  of  R.  upon  F.  and  accepted  by  him, 
which  In  promised  to  return  to  R.  •<  on  demand,  or  the  amount  thereof." 
The  bill  was  received  by  L.  from  motives  of  friendship  to  R.  and  to  recover 
the  amount  for  him  by  obtaining  a  credit  for  it  to  G.  against  the  drawer  D., 
in  an  arbitration  then  depending  between  D.  and  G.  The  arbitrators  allow- 
ed the  bill  as  an  item  in  the  account  of  G.  against  D.  and  made  an  award 
against  G.  which  was  substantially  performed  by  both  parties ;  L.  as  the 
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agaat  of  6.,  ptying  the  amoiuit  fowid  againit  the  Udtor  to  I>.,  and  proiiii*- 
ing  bim  to  pay  tbo  amoimt  of  the  bill  to  It  It  appeared  that  at  the  Umo 
L.  reeeived  the  bill  a  suit  was  dependinir  on  it  against  the  aooeptor  F.y 
that  intorlociitory  judgment  was  obtained  in  that  suit  in  April  term,  1796, 
and  a  writ  of  inquiry  was  noticed  from  time  to  time,  but  could  net  be  exe- 
cuted in  consequence  of  a  failure  upon  the  part  of  L.  to  procure  the  bill  so 
that  it  could  be  produced  on  the  execution  of  such  writ  After  the  last  ap- 
plication for  the  bill  in  July,  1797,  the  bail  of  F.,  who  had  previously  re- 
moved to  South  Carolina,  informed  R.  that  he  had  failed  and  could  not  pay 
this  debt  Afterwards,  in  August  following,  the  bill  was  tendered  by  L.  to 
R.,  who  refused  to  accept  it  It  did  not  appear  that  L.  at  any  time  inform- 
ed R  that  the  bill  had  been  allowed  to  G.  by  the  arbitrators,  or  that  the 
award  had  been  fulfilled  by  D.,  but  merely  that  he  told  R.  that  it  was  still 
in  the  hands  of  the  arbitrators. 

In  an  action  of  assumpeit  by  R.  against  I*  on  his  agreement  to  return  the  bill 
on  demand  or  the  amount  thereof:  held,  that  the  special  undertaking  of  t. 
although  gratuitous,  was  binding  upon  him,  inasmuch  as  he  had  actually 
entered  upon  the  performance  of  it    Rutgers  et  aU  ▼.  Lucet,  93. 

Cases  and  authorities,  95,  n.  (a.) 

See  Suprctj  I. 

S.  Oenerally, 
3.  Supposing  the  bailment  to  R.  to  have  been  genertdf  and  that  ha  was  sub- 
ject to  no  special  agreement  to  return  the  bill  or  pay  the  amount,  he  was 
still  bound  to  use  a  due  diligence  and  attontion  adequate  to  the  trust  repos- 
ed in  him,  to  perform  his  engagement  with  good  faith,  and  neither  do  nor 
omit  anything  other  than  the  nature  of  the  trust  required. 

Rutgere  et  aU  v.  Lueet^  93. 
Authorities,  95,  n.  (a.) 

See  Consignor  and  Consignee. 

BANKRUPT. 

I.  Power  of  the  Court  to  discharge  from  Execution, 
II.  Effect  of  discharge  of  upon  the  liability  of  Bail. 

I.  Power  of  the  Court  to  discharge  from  Execution. 

1.  Whether  the  court  has  power  to  discharge  a  defendant  from  ezeontion,  on 
the  ground  that  a  comminon  of  bankruptey  had  issued  against  him? 
Quere.    Milner  et  oi.  v.  Greene,  383. 

3.  In  England  it  has  been  decided  that  the  courts  will  not  exercise  such  a 
power,  384,  n.  (a.) 

IL  Effect  of  the  discharge  of  upon  the  liability  of  Bail^ 

3.  Where  the  principal  against  whom  a  commission  of  bankruptoy  had  issued, 
was  arrested  on  a  ea.  sa.  and  discharged,  it  waa  held,  that  the  bail  was  also 
Vol.  1L  90 
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<Kaeharg«d,  and  that  then  waa  no  neeenity  to  eater  an  exoneretur  en  tbe 
bail-piece.    MUnw  et  al  y.  Oreen§,  263. 
Caeea  and  anthorities,  384,  n.  (6.) 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

L  iLia6t/i/y  of  Drawer. 
II.  Notice  of  non-acceptance  or  non-payment- 

1.  When  given  hy  agent, 

{a)  To  the  remitter  of  the  hill, 

(6)  When  agent  nominal  holder,  what  time  he  hoe  to  give  ne- 
tiee  of  dishonor, 

(e)  The  asme,  when  agent  ie  not  a  party  to  the  bill, 

(d)  Notice  to  the  drawer  directly, 
3.  What  will  exeuee. 

3.  Form  of 

4.  JEifeet  of  failure  to  give. 

III.   When  payment  of  a  precedent  debt. 

I.  Liahiliiy  of  drawer. 

1.  A  drawer  of^a  bill  which  has  been  accepted,  is  not  reeponnble,  until  after 
a  defaalt  of  the  acceptor,  and  the  holder  mast  use  doe  diligrence  to  demand 
payment  of  the  accepter  before  he  can  resort  to  the  drawer. 

JIfttfiroe  and  Moe  ▼.  Eaetont  75. 

Authorities,  77,  n.  (a.) 

See  Infra^  IL 
II.  Notice  of  non-acceptance  or  non-payment. 

1.  When  given  By  agent 
{a)  To  the  remitter  of  the  biU, 

3.  Where  an  agent  receives  a  bill  in  order  to  obtain  payment,  he  mast  send 
notice  of  non-acceptance  and  non-payment,  with  the  protests  to  the  remit- 
ter, whose  duty  it  is  to  pre  immediate  notice  to  the  drawer. 

Tunno  and  Cox  v.  Lague,  1. 

(b)  When  agent  nominal  holder^  what  time  he  hoe  to  give  notice  of  dishonor. 
Cases  and  authorities,  2,  n.  (6.) 

(e)  The  same,  when  agent  is  not  a  party  to  the  hill. 
Cases  and  authorities,  3,  n.  (6.) 

(d)  JVoitee  to  the  drawer  directly, 

3.  If  the  s^enf  himself  undertakes  to  give  notice  to  the  drawer,  it  will  be 

sui&oient,  if  it  be  given  as  soon,  as  under  the  eircurostancee  of  the  case,  it 

could  have  been  received  fh>m  the  holder. 

TVinno  and  Cox  v.  Lague,  1. 
Cases  and  authorities,  3,  n.  (a)  and  (b.) 
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52.  What  wiU  §xett9e. 

4.  The  preTBlenoe  of  a  malignant  fever  in  the  city  of  New  York  was  held  a 
Buffieient  excuse  for  not  giving  notice  until  November  of  a  protest  of  non- 
payment made  in  September.     Tunno  and  Cox  ▼.  Lague,  1. 

5.  Cases  that  will  excuse,  as — ^inevitable  accident,  prevalence  of  malignant  fe- 
ver, state  of  war,  adverse  weather,  loss  of  bill  by  robbery,  &o.  2,  n.  («.) 

3.  Form  o/. 
6L  There  is  no  particular  form  of  notice  to  the  endorser  of  a  note,  prescribed 
by  law.     It  is  enough,  if,  under  all  circumstances,  it  was  sufficient  to  put 
him  on  inquiry  ;  and  this  is  properly  a  question  of  fact  for  the  jury  to  de- 
cide.    Reedy  v.  Seixas,  337. 
Cases,  338,  n.  (a ) 

4.  Effect  of  failure  to  give. 

7.  The  endorsee  of  a  bill  of  exchange,  which  had  been  accepted  without  de- 
manding payment  of  the  acceptor,  or  inqniriog  after  the  drawer,  preseuted 
the  bill,  when  it  became  due,  to  the  payee  endorser,  who  paid  it,  and  charge 
ed  the  amouut  in  his  account  against  the  acceptor.  The  payee  afterwards 
brought  an  action  against  the  drawer,  for  so  much  money  paid  to  the  use  of 
the  drawer,  and  offered  the  bill  in  evidence  in  support  of  the  action  ;  it  was 
held  that  the  drawer  was  not  liable.    Munroe  et  al.  v.  Boston,  75. 

Cases  and  authorites,  77,  n.  (a.) 

See  Supra,  I. 
III.    When  payment  of  a  precedent  debt. 

8.  A  bill  of  exchange  given  for  a  precedent  debt  is  not  payment,  unless  ex- 
pressly agreed  so  to  be  by  the  parties.    Murray  v.  Oouverneur  and  Kemhle^ 

Cases,  441,  n.  (&.;  43a 

BILL  OF  LADING. 

See  Consignor  and  Consignee. 

BILL  OF  DISCOVERY. 
See  Chancery,  L 

BLOCKADE. 

1.  Defined,  191,  n.  (&.) 

2.  What  force  required  to  make  efiective.    Id, 

3.  How  broken  up.    Id, 

4.  How  violated — animns.    Id, 

5.  Presumption  of  knowledge  of.     Id, 

6.  1.  From  lapse  of  time  and  general  knowledge.    Id,  1,  3. 

7.  2.  From  residence  in  blockaded  port.    Id,  2. 

BOND. 
See  Penaltv. 
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BOTTOMRY. 

L  Canstruciion  of  Band. 
IL  Insurance  on  Bottomry  IniereH. 
III.  Analytical  Index  to  note  (ft,)  p.  (853,)  1. 

I.  Construction  of  Bond. 

1.  When  a  bottomry  bond  executed  by  the  master,  after  the  uraal  recital  and 
clanee  h3rpothecatiiigr  the  veteel  for  the  payment  of  the  money  adTtnced* 
contained  the  following  clause :  "  And  for  the  better  performance  of  all  the 
covenants  and  agreements  herein  contained,  I,  the  said  N.  B."  (the  obligor) 
**  for  the  consideration  aforesaid,  do  growth  bargain  and  aell  the  said  ship 
John,  and  premises  to  the  said  G.  R."  (the  obligee)  «  his  ezecators,"  &c. 
with  the  Qsoal  proriso,  that  on  payment,  dtc,  the  whole  was  to  be  void  : 
it  was  beld^  that  these  words  did  not  destroy  the  character  or  operatioa  of 
the  bond.    Rohertttn  and  Bnvm  ▼.  UniUd  Imnnranct  Compamft  350. 

IL  Insurance  an  Bottomry  Interest 

2.  An  insurance  on  the  vessel  will  not  cover  a  hottomry  interest,  nnless  it  is 
expresdy  mentioned  in  the  policy. 

RobtrtBon  and  Brown  v.  United  Int.  Co.  350. 

ni.  Analytical  Index  to  note  (6.) 

3.  Definition  and  nature  of  the  contract,  (353,)  1,  3,  3,  4,  5,  6,  7. 

(a)  Comparison  between  bottomry  and  insurance,  (353,)  1. 

(6)  Civil  law,  eontraetuo  nautieuo  oeu  trajectUuB  peewnm,  (353,)  1, 3. 

(e)  Objects  and  necessity  of  bottomry,  (353,)  3, 3,  4,  5,  6. 

(d)  Who  may  make  a  bottomry  bond,  under  what  circumstances,  and 
what  renders  it  void — and  when  it  will  be  upheld  against  subsequent 
bona  fide  purchasers.    Id. 

(s)  Of  the  prior  lien  of  seamen  to  that  of  the  holder  of  a  bottomry  bond. 

Id, 

if)  Of  the  risks  assumed  by  the  lender— civil  law,  (353,)  6, 1,  3. 

(g)  Of  the  construction  of  the  contract— common  law  rule  supposed  to 
diflfbr  from  the  French  law— change  of  the  contract  by  the  agree- 
ment of  the  parties— PardessBs'  opinion,  (353,)  6. 
4  The  risk. 

(a)  Must  be  incurred— civil  law  rule,  (353,;  7. 

(6)  But  where  principal  is  put  at  hazard,  the  lender  is  entitled  to  his  pro« 
fitr-foreign  law,  (353,)  7,  8. 
5.  The  interest. 

(a)  Only  limited  by  agreement  of  parties— civil  law,  (353,)  8. 

(b)  Extraordinary  interest  ceases  on  arrival  of  vessel  in  port— civil  law. 

Id. 

(c)  Whether  interest  chargeable  on  the  profiti  of  the  loan — Ibrsign  law. 

Id. 
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6.  At  to  the  liability  of  the  lender  to  arertge  and  salvage— foreigrn  law  and 
law  of  JUrainana,  (353,)  8,  9. 

7.  laranaoe  ef  leader**  and  borrower's  intoreat— foreipi  law,  (253,)  9*  Id 

BROKER. 

Insurance,  Lien  of* 

1.  A.'the  maeter  of  a  Teasel,  directed  B.  as  his  agent,  to  get  his  commissions 
as  mastor  insared,  and  C.  tlie  broker,  had  the  policy  effected  in  the  name 
of  B.  on  the  commissions  of  the  mastor,  who  was  named  in  the  policy,  and 
the  agency  of  B.  was  known  to  the  broker.  A  total  loss  having  been  reco- 
vered by  the  broker,  A.  brought  an  action  against  him  for  the  amonnt  of 
the  money  received ;  aad  it  was  held  that  the  broker  had  no  right  to  reUin 
it  fer  a  debt  to  him  from  B.  the  agent 

Potter  V.  Hoyt  and  Tom,  337. 

%  If,  however,  B.  had  actod  as  the  ostonsible  principal,  C.  woaid  have  been 
entitled  to  consider  him  as  snch,  and  to  regnlato  his  claims  accordingly.  Per 
Kent,  J.    Id. 

Cases  and  aothorities,  329,  n.  (b) 

BROTHERTOWN  INDIANS. 

The  Brothertown  Indians  are|Bubjeet  to  the  civil  and  criminal  jarisdietion  of 
this  state.     Ca»e  of  George  Peters,  344. 

CERTIORARI. 

See  Justices'  Court. 

CHANCERY. 
I.  Jiirisdiction. 

1,  In  easee  of  Dieeovery. 
S.  When  it  will  be  retained. 

II.  Limitation  of  demands  in, 
in.  Relief  of  parlies  in  pari  delicto, 
lY.  Injunction  to  stay  suit  at  Law, 

I.  Jurisdiction. 

1.  In  eases  of  Discovery, 
1.  The  court  of  chancery  will  not  enforce  a  discovery  unless  the  party  calling 
therefor  will  state  some  material  matter  of  fact  which  he  wishes  to  sub- 
stantiate by  the  confession  of  the  other  party.    Per  Kent,  J. 

Newkirk  et  al  v.  Waiett,  413. 
Cases  and  anthorities,  417,  n.  (i.) 

See  Infra,  IV. 
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2.  When  it  wiU  he  retained, 
3.  Where  a  eoart  of  chancery  has  acquired  cofirnixance  of  a  suit  for  the  purpose 
of  discovery  or  an  injnnotion,  it  may,  if  in  foil  possession  of  the  merits,  re- 
tain the  suit,  in  order  to  do  complete  justice  between  the  partiesi  and  to 
prevent  useless  litigation  and  expense. 

Armetrong  and  Barnwall  v.  Oilehriet,  424. 
Cases  and  authorities,  433,  n.  (i.) 

II.  Limitation  of  demands  in, 

3.  Where  A.  B.  and  C.  entered  into  partnership  in  trade,  in  1767,  and  continued 
business  until  May,  1774,  when  B.  died,  and  the  partnership  was  thereby 
dissolved,  and  C.  afterwards  died  in  1783,  and  A.  in  1788,  without  the  part- 
nership accounts  having  been  settled ;  and  in  1794,  the  representatives  of  A. 
filed  a  bill  in  chancery  against  the  representatives  of  the  other  partners, 
for  an  examination  and  settlement  of  accounts,  and  for  the  payment  of  a 
balance  claimed  ;  the  court  dismissed  the  bill  on  account  of  the  lapse  of 
time  and  the  death  of  the  parties,  considering  it  as  a  stale  demand. 

Ray,  Lansing  et  al.  v.  Bogart  ttaL  432. 

Cases  and  authorities,  438,  n.  (a) 

III.  Relief  of  parties  in  pari  delicto. 

4b  A.  claiming  title  under  the  Connecticut  Susquehannah  Company  to  land  situ** 
ate  in  the  state  of  Pennsylvania,  and  claimed  by  that  state,  sold  the  land 
to  B.  who  gave  his  notes  for  the  purchase  money,  part  of  which  was  paid  ; 
and  A.  executed  to  B.  a  quit-claim  deed  for  the  land.  B.  afterwards  filed 
his  bill  in  chancery,  praying  that  A.  might  be  perpetually  enjoined  from  as. 
signing  the  notes,  or  proceeding  at  law  to  recover  the  amount ;  and  that  the 
money  paid  might  be  refunded  ;  it  was  held,  that  the  sale  was  mainttnanett 
hk  selling  a  pretended  title,  and  that  both  parties  being  in  pari  delicto,  a 
ceurt  of  equity  would  not  relieve  either ;  and  the  bill  was,  therefore,  dis- 
missed.    Woodworth  and  Rathbun  v.  JuTiee  and  others,  417. 

Cases  and  authorities,  423,  n.  (6.) 

lY.  Injunction  to  stay  suit  at  Law, 

5.  The  executors  of  S.  filed  a  bill  in  chancery  against  W.  setting  forth  that  W. 
had  commenced  a  suit  at  law  against  them  for  a  debt  pretended  to  be  due 
fhtm  the  testator,  of  which  they  had  no  knowledge,  and  which  they  had 
strong  ground  to  believe  was  unjust,  and  that  they  could  not  safely  proceed 
to  trial  without  a  discovery  fhim  W.  of  all  the  facts  relative  to  the  origin 
and  state  of  such  pretended  debt,  and  praying  for  an  answer  and  an  injunc- 
tion. An  injunction  was  allowed  by  one  of  the  masters  of  the  court  of 
chancery,  which,  afterwards,  was  ordered,  by  the  chancellor,  to  be  dissolv- 
ed ;  and  on  an  appeal  from  this  order,  it  was  held  that  the  bill  did  not  con- 
tain sufficient  equity  to  entitle  the  plaintiff  to  a  discovery,  and  that  the  or- 
der for  the  injunction  was  properly  dissolved. 

Newkirk  and  others  y,  Willett,  413. 

Cases  and  tuthoritiesi  417,  n.  (hJ) 
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CITIZENSHIP. 

Where  A  «  Britith  subject  became  a  oatnraliied  eitiseo,  and  took  the 
oatha  of  abjuration  and  allegiance  to  this  atate  in  1784;  and  in  j[795,  took 
an  oatb  of  allegiance  to  tbe  king  of  Spain,  and  was  appointed  a  eonsnl  by 
the  Spauiah  king,  and  continued  to  reside  in  New  York,  without  oyer 
changing  hia  domieU;  it  was  held,  that  he  waa  atill  to  be  eonaidered  aa  an 
American  citiien,  and  not  an  alien  or  Spanish  subject. 

Fuk  V.  SUmghton,  407 

See  Alien.    Insurance. 
COEYMAK'S  PATENT,  BOUNDARY  OF. 

The  south  bounds  of  Coeyman's  patent,  are  to  be  taken  according  to  the  sur- 
rey made  by  order  of  the  proprietors  in  1 749. 

Jackson  ex  dem,  Salubury  v.  Hvyek,  64. 

COMMISSION  TO  EXAMINE  WITNESSES. 
See  Affidavit,  IL  1.    Practice,  XV. 

COMMISSIONERS. 

How  many  appointed  under  a  statute  required  to  do  an  act,  348,  n«  (a.) 

CONCEALMENT.^ 

In  marine  insurance  what  is,  and  effect  of,  78,  n.  (a) ;  171,  n.  (a.) 

CONDITION  PRECEDENT. 

a.  devised  lands  to  the  use  of  his  wife  for  life,  and  to  B.  in  fee,  and  if  be  died 
before  arriring  at  full  age,  then  to  the  snnriTing  brothers  of  B.  in  succes- 
sion, if  of  full  age,^hen  to  the  first  son  of  his  niece  M.  and  his  heirs  and  as- 
signa  for  ever,  and  in  default  of  such  iasue,  remainder  over  to  his  own  right 
heirs ;  and  directed  that  in  caae  his  wife  should  die  before  B.  or  his  sur- 
▼iviug  brother  should  be  of  age,  then  his  nieoe  M.  should  take  poasession 
of  the  lands  until  his  heir  should  be  of  age.  The  wife  and  niece  of  the  tes- 
tator both  died  before  B.  came  of  age.  It  was  held  that  B.  had  a  rested 
interest  in  possession,  on  the  death  of  the  widow,  and  that  the  deriae  to  the 
niece  failed. 

Where  an  abaolute  property  ia  given,  and  a  particular  intereat  la  giyen  in  the 
mean  time,  as  until  the  derisee  comes  of  age,  this  will  not  operate  aa  a  eon- 
diiion  precedent,  but  as  a  description  of  tbe  time  when  tbe  remainder-man 
is  to  take  possession.  Where  a  precedent  limitation,  by  any  means  what- 
ever, fails,  the  subsequent  limitation  takes  effect. 

Jackson  ex  dem,  Bsaeh  y.  Dmrland,  314. 
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CONSIGNOR  AND  CONSIGNEE. 

1.  Where  a  maitor  of  a  vaaMl  n^ned  a  bill  of  ladiD^r  to  delivar  four  caaea  of 
goode  to  N.  T.  at  Norfolk,  who  was  a  traosleot  ponon,  and  not  a  rawloiit 
at  Norfolk,  and  tho  master,  on  arriving  at  Norfolk,  ioqoired  for  N.  T.  and 
could  not  find  him,  and  delivered  the  goods  to  merchants  there  for  N.  T. 
it  was  held,  that  the  master,  having  acted  bwfide  and  aeooiding  to  the 
usage  of  trade,  was  not,  under  the  particular  circumstances  of  the  case,  lia- 
ble to  the  conngnor  on  the  bill  of  lading.    Mayell  v.  PotUr,  371. 

2.  The  question  whether  it  ii  the  duty  of  a  carrier  independently  of  any  epe- 
cial  contract  between  the  parties,  or  any  local  uaage  of  the  trade,  to  deliver 
goods  at  the  houiea  of  the  persons  to  whom  they  are  directed,  conadered. 

374,  n.  (6.) 

3.  Cases  depending  upon'  usage.    Id. 

4.  Csse  where  the  conaignee  cannot  be  found.    Id, 

CONSPIRACY. 

I.  Of  the  O fence. 
II.  Of  the  Verdict. 

I.  Of  the  Offence. 

1.  Where  three  persona  were  engaged  in  a  conspiracy,  and  one  of  them  died 
before  trial,  and  another  was  acquitted,  it  was  held  that  the  survivor  might 
be  tried  and  convicted.    The  PeopU  v.  Oleott,  301.  <» 

II.  Of  the  Verdict. 

2.  A.  and  B.  being  indicted  for  a  conspiracy  to  defraud  C,  the  jury  found  a 
verdict  that  there  was  an  agreement  between  A.  and  B.  to  obtain  money 
from  C,  but  with  an  intent  to  return  it  again ;  this  was  held  not  to  be  a 
verdlet  of  acquittal,  or  a  verdict  on  which  any  judgment  could  be  givea- 

Th§  PtopU  V.  Oleott,  301. 

See  Indictment.        • 

CONTEMPT. 

Bringing  suit  in  the  name  of  another. 

Where  a  person  brought  a  suit  in  the  name  of  another,  without  his  privity  or 
consent,  it  was  held  to  be  a  contempt  of  the  court,  and  the  nominal  plain- 
tiff being  nonsuited,  an  attachment  was  granted  against  the  pevwn  wha 
brought  the  suit,  for  the  costs.    Buttenoorih  v.  Stagg,  391. 
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COSTS. 
I.  Plaintiffs. 

1.  In  Debt, 

(a)  On  Bond  conditioned  for  the  performanee  of  Covenant. 

(6)  OneingleBill 
fl.  .In  Aetiont  by  Executors. 
II.  Defendants. 

1.  Againat  Attorney. 

2.  Against  Executor  Plaintiff. 

III.  Security  for. 
.  lY.   When  they  became  a  debt  under  the  Insolvent  Act. 

I.  Plaintiffs. 

1.  In  Debt. 

(a)  On  Bond  conditioned  for  performanee  of  Covenants. 

1.  In  an  action  of  debt  on  a  bond  conditioned  for  the  performance  of  eoTe- 
nants,  the  plaintiff  miut  ani^rn  breaches,  and  have  the  damages  aasewed, 
and  may  then  enter  judgment  for  the  penalty  pro  forma,  and  iaroe  ezeoa- 
tion  for  the  damages  and  costs ;  and  if  the  damages  are  assessed  at  oix 
cents,  he  will  be  entitled  to  nominal  damages  for  the  detention  of  his  debt, 
and  may  enter  up  judgment  for  the  penalty  so  as  to  recover  full  costs. 

Hodges  T.  SMffelt,  406. 
Cases  and  authorities,  407,  n.  (a.) 

(b)  On  single  BiU. 

2.  Where  the  plaintiff  recovere  250  dollars  of  debt,  and  damages  for  the  deten* 
tion,  on  a  single  bill,  he  is  entitled  to  the  full  costs  of  this  court. 

Clapp  V.  Reynolds,  409. 
Authorities,  409,  n.  (a.) 

2.  In  Actions  by  Executors. 

3.  Where  executors  sued  in  the  supreme  court,  and  recovered  less  than  fifty 
dollars,  it  was  held,  that  they  were  not  entitled  to  recover  costs,  nor  liable 
to  pay  costs  to  the  defendant    Executors  of  Mahany  v.  Fuller,  209. 

Authorities,  211,  n.  (a) 

II.  Defendants. 

1.  Against  Attorney. 

4.  Where  there  were  two  plaintiffi  in  a  cause,  one  of  whom  redded  out  of  the 
state,  and  the  other  within  the  state,  and  the  plaintiff  within  the  state  died 
pending  the  suit,  and  the  defendant  obtained  judgment,  it  was  held  that  tha 
attorney  of  the  plaintifis  was  not  bound  to  pay  the  coats. 

Jachoon  v.  PoweU,  67 
Authorities,  67,  n.  (a.) 

2.  Against  Executor  Plaintiff. 

See  iSupra,  L  2.  \ 
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III.  Security  fw. 

5.  The  attorney  is  not  bound  to  file  secority  for  costs,  where  one  of  the  plaiE- 
tifis  resides  in  the  state,  though  he  may  be  insolvent. 

PfiaUr  and  SVComh  v.  OiUetpU,  109. 
Cases  and  authoriUes,  109,  n.  (b,) 

lY.   When  they  become  a  debt  under  the  Insolvent  Act. 

6.  Where  a  plaintiff  in  a  cause  was  nonsuited  in  1799,  and  a  judgment  of  non" 
Buit  entered  in  January  term,  1800,  and  the  plaintiff  obtained  his  dischargo 
under  the  insolTent  act  in  November,  1800,  and  the  costs  of  the  nonsuit 
were  taxed  a/ter  the  discharge,  it  was  held  that  the  costs  were  not  a  debt 
until  taxation,  and  the  plaintiff  was  not  therefore  discharged  from  tho  easts. 

Cone  V.  Wkitaktr,  280. 
Cases  and  authorities,  281,  n.  (a.) 

7.  This  doctrine,  however,  is  overruled,  cases,  281 ,  n.  (6.) 

COURT,  JUSTICE'S. 
See  Justice's  Court. 

COURT  OP  GEiNERAL  SESSIONS  OP  THE  PEACE. 

Power  to  discharge  a  Jury. 

1.  The  oourt  of  sessions  has  power  to  discharge  a  jury,  without  the  conseat  of 
the  prisoner,  in  ease  of  an  indictment  for  a  misdemeanor ;  but  the  pow^ 
rests  in  sound  discretion,  and  ought  to  be  exercised  with  caution. 

People  V.  Denton,  275. 

2.  Where  a  jury  could  not  agree  on  a  verdict,  after  being  out  all  night,  and 
part  of  a  day,  and  the  court  discharged  them,  without  the  consent  of  the 
party,  the  discharge  was  held  to  be  proper,  and  the  prisoner  was  again  ar« 
raigned  on  the  indictment  for  the  same  offence.    Id, 

Cases  and  authorities,  276,  n.  (s.) 

COVENANT. 
I.  Action  of. 

1.  Where  it  lies, 

2.  By  whom, 

3.  Against  whom. 

4.  Damages  in. 

II.  Construction  of. 
I.  Action  of 

1.  Where  it  lies. 

1.  Where  R«  granted  and  demised  land  to  P.  and  his  heirs,  executors  and  ad« 

ministrators,  reserving  an  annual  rent,  which  P.  for  himself,  his  heUv»  mi- 

ecntors  and  administrators*  covenanted  to  pay  on  the  let  day  of  May  in 

each  year,  it  was  held,  that  the  executon  of  R.  could  not  recover  rent 
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which  aecnrad  miheeqtient  to  the  death  of  their  testator ;  aliter,  for  rent  dit« 
preTious  to  the  testator'i  death. 

Executors  of  Van  Rensselaer  v.  Executors  of  Plainer,  17. 

2.  Where  eeveral  counts  or  causes  of  action  are  stated)  and  any  one  of  them 
is  bad,  and  the  damages  entire,  the  court  cannot  discriminate  or  give  judg- 
ment for  the  whole.  So  where  the  right  of  action  accrues  periodically,  or 
depends  on  time,  if  the  plaintiff's  declaration  embraces  a  period  for  which 
he  cannot  be  entitled  to  recoTer,  and  the  damages  are  entire,  it  is  equally 
out  of  the  power  of  the  court  to  distinguish  the  good  from  the  bad,  or  to 
give  judgment  for  the  whole.  Per  Radcliff,  J.  Unless  the  court  have  suf- 
ficient matter  by  which  to  intend  that  no  damages  were  given  for  the  peri- 
od when  the  plaintiff  had  no  right.    Per  Kent,  J. 

It  seems  that  an  action  of  covenant  wili  lie  against  the  executors  of  the  lenee 
on  such  a  covenant,  though  the  land  had  passed,  by  act  of  law,  into  other 
hands.    Id, 

2.  By  whom, 

3.  For  breach  by  a  lessee  in  the  lifetime  of  the  lessor,  the  executor,  or  admin- 
istrator.   Gases  and  authorities,  24,  n.  (a.) 

4.  For  breach  by  lessee  after  death  of  the  lessor,  the  reversioner.    Cases  and  ' 
authorities.    Id. 

5.  For  breach  by  lessee  or  bis  assignee,  by  grantee  of  the  reversion,  under  the 
Stat.  32  Henry  VIII. ;  1  Rev.  Laws,  363,  364 ;  1  Rev.  Stat.  7:^9.  Cases 
and  authorities,  26,  n.  (a.) 

€.  Where  an  estate  in  fee  is  granted,  reserving  annnal  rent,  the  devisees  of 
the  grantor  cannot  maintain  covenant  against  the  execators  of  the  grantee 
or  tenant  in  fee,  for  rent  in  arrear. 

The  Devisees  of  Van  Rensselaer  v.  The  Execuiiars  of  Plainer^  24. 

3.  Against  whom. 
See  Supra,  pi.  1,  3-6. 

4.  Damages  ifL 

7.  Where  in  an  action  of  covenant,  or  in  any  action  sounding  in  damages,  the 
plaintiff  claims  more  damages  than  on  the  face  of  his  declaration  appears 
to  be  due,  it  will  not  vitiate,  especially  after  verdict  for  the  amount  of  the 
damages  being  ascertained  by  the  jury,  it  is  to  be  presumed  they  were  as- 
sessed according  to  the  proof.    Per  Radcliff,  J. 

Executors  of  Van  Rensselaer  v.  Executors  of  Platnerf  34. 

See  Supra,  pi.  2. 
II.  Construction  of. 

8.  Most  be  ex  anteeedentihus  et  consequentibas,  204,  n.  (a) ;  247,  n.  (a.) 

9.  Where  the  grantor  in  a  deed  covenanted  generally,  that  he  was  well  seis- 
ed, &c.  and  had  a  good  right  to  convey  the  premises,  Sto.  and  then  added 
further,  that  he  warranted  the  premises  to  the  grantee  and  his  heirs, 
'<  against  all  claims  and  demands,  except  the  lord  of  the  soil ;"  it  was  held, 
that  both  covenants  must  be  taken  and  construed  together,  and  that  ihe 
lart  qualified  and  rMtraintd  the  fint    Cok  v.  Huwes,  203. 
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10.  GaioB  and  aathorities  upon  the  general  rules  of  constractiony  204,  n.  (a)  ; 

247,  n.  (a.) 

See  Debtors. 
CRIMINAL  LAW. 

Whether  an  indictment  will  lie  against  one  for  neglecting  his  duties  as  inspec- 
tor of  elections?     Quere.    See  opinion  of  Kent,  J.  in  the  affirmative,  377, 

n.(5.) 

See  Attainder.    Court.    Conspiracy.    Forgery. 
Grant.    Indictment.    Title. 

DAMAGES. 

I.   Where  damages  entire  upon  several  causes  of  action, 

one  of  which  is  bad. 
II.   Where  Plaintiff  claims  more  damages  than  on  the 

face  of  his  declaration  appear  to  be  due. 
III.   Where  matter  is  insensible  or  void. 

I.   Where  damages  entire  upon  several  causes  of  action^ 
one  of  which  is  bad. 

1.  Where  several  counts  or  causes  of  action  are  stated,  and  any  one  of  them 
is  bad,  and  the  damages  entire,  the  court  cannot  discriminate  or  give  judg- 
ment for  the  whole.  So  where  the  right  of  action  accrues  periodically,  or 
depends  on  time,  if  the  plaintiff's  declaration  embraces  a  period  for  which 
he  cannot  be  entitled  to  recover,  and  the  damages  are  entire,  it  is  equally 
out  of  the  power  of  the  court  to  distinguish  the  good  from  the  bad,  or  to 
give  judgment  for  the  whole.  ^  Per  Radeliff,  J.  Unless  the  court  have  suf- 
ficient matter  by  which  to  intend  that  no  damages  were  given  for  the 
period  when  the  plaintiff  had  no  right    Per  Kent,  J. 

Executors  of  Van  Ren$$elaer  v^  Executors  of  Plainer ,  17. 

n.   Where  Plaintiff  claims  more  damages  than  on  the  face 
of  his  declaration  appear  to  be  due. 

S.  Where  in  an  action  of  covenant,  or  in  any  action  sounding  in  damages,  the 
plaintiff  claims  more  damages  than  on  the  face  of  the  declaration  appears 
to  be  due,  it  will  not  vitiate,  especially  after  verdict  for  the  amount  of  the 
damages  being  ascertained  by  the  jury,  it  is  ^to  be  presumed  they  were 
assessed  according  to  the  proof.    Per  Radeliff,  J. 

Executors  of  Van  Rensselasr  v.  Executors  of  Plainer,  Hi 

III.   Where  matter  is  insensible  or  void. 

3.  Where  matter  is  insensible  or  void,  and  not  of  the  gist  of  the  action,  the 
court  will  intend  that  no  damages  were  given  for  it,  22,  n.  (a.) 

See  Judgment.    Practice,  XIX. 
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DEATH,  CIVIL. 

Where  the  defendant  in  a  came  is  sentenced  to  the  state  prison  fw  life,  he  is 
considered  as  eivitty  dead,  and  the  snit  is  abated. 

Chraham  v.  AdaiM  and  Adame,  408. 
Cases  and  authorities,  408,  n.  (6.) 

DEBT. 

la  an  action  brought  by  A.  against  an  executor  for  a  legacy,  the  defendant 
offered  in  eyidence  an  account,  and  certain  bonds  which  had  been  paid  and 
cancelled  by  the  testator,  on  which  there  was  an  endorsement  by  the  testa- 
tor, that  by  agreement  between  A.  and  B.  they  were  to  be  charged  to  the 
account  of  A.  and  the  bonds  were  for  that  reason  cancelled.  The  endorse* 
meat  was  prior  to  the  date  of  the  will.  It  was  held,  that  the  account,  and 
endorsement  made  on  the  bond^,  were  not  sufficient  evidence  to  support 
the  debt  set  up  against  A.  by  the  executor. 

RiekeU  and  wife  t.  Livingeton,  97. 

DEBTORS. 

1.  Absent  or  Absconding. 

1.  LiahUity  of  Trueteee  of,  generaUy. 

2.  LiabiUty  of  Trueteee  of,  to  the  Debtor. 

3.  Liability  of  Trueteee  of,  to  third  pereone. 

II.  Insolvent. 

I.  Absent  or  Absconding. 

1.  Liability  of  Trueteee  of,  generally. 
I.  Trustees  and  persons  acting  in  outer  droit,  are  not  responsible,  unless  there 
be  fraud  or  an  express  warranty. 

Murray  ▼.  The  Trueteee  of  the  Ringwood  Company,  278. 

2.  Liability  of  Trueteee  of,  to  the  Debtor. 

3.  The  trustees  of  an  absent  or  absconding  debtor,  may  be  compelled  to  ac- 
count on  the  motion  of  the  debtor,  as  well  as  of  the  crediton. 

In  the  matter  of  Caecaden,  107. 

3.  Trustees  agents  of  all  parties,  107,  n.  (c.) 

3.  LiabiUty  of  Trueteee  of,  to  third  pereone. 

4.  Where  the  trustees  of  an  absconding  debtor,  appointed  under  the  act,  sold 
his  lands,  and  gave  a  deed  conTeying  all  the  debtor's  right  and  title,  and 
the  purchaser  was  evicted  of  a  part  of  the  land,  it  was  held,  that  the  trus- 
tees were  not  liable  to  refund  any  part  of  the  purchase  money. 

Murray  ▼.  The  Trueteee  of  the  Ringwood  Company,  278.  - 

See  Supra^  pi.  3. 
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II.  Insolvent 
&  Where  a  pUintiff  in  %  eanse  wunoiiMiitad  in  1799,  and  a  jadgmeat  of 
•ait  entered  in  January  term,  1800,  and  the  plaintiff  obtained  bis  diechar|j^ 
wider  the  inselyent  act  in  Norember,  1800,  and  the  costs  of  the  nonsuit 
were  taxed  after  the  discharge,  it  was  held  that  the  oosts  were  not  a  debt 
until  taxation,  and  the  plaintiff  was  not  therefore  discharged  from  the  costs. 

Cone  ▼.  Whitaker,  280. 
But  see  contra  cases,  281,  n.  {b)  ;  also  cases  and  authorities,  281,  n.  (a.) 

DEBT  ON  BOND. 
See  Practice,  XIX. 

DEED. 

See  Debtors.    Covenant.    Grant.    Limitation. 
Title. 

DEVISE. 

I.  Construction  of.  . 
II.  Proof  of. 

I.  Construction  of 

1.  A.  densed  lands  to  the  use  of  his  wife  Tor  life,  and  to  B.  in  fee,  and  if  he  died 
before  arriring  at  full  age,  then  to  the  surviving  brolben  of  B.  io  succes- 
flion,  if  of  full  age,  then  to  the  first  son  of  his  niece  M.  and  his  heirs  and  as- 
signs for  ever,  and  in  default  of  such  issue,  remainder  over  to  his  own  right 
heirs ;  and  directed  that  in  case  his  wife  should  die  before  B.  or  his  sur- 
▼ivmg  brother  should  be  of  age,  then  his  niece  M.  should  take  possession 
of  the  lands  until  his  heir  should  be  of  age.  The  wife  and  niece  of  the  tes- 
tator both  died  before  B.  came  of  age.  It  was  held  that  B.  had  a  vested 
interest  in  possession,  on  the  death  of  the  widow,  and  that  the  devise  to  the 
niece  failed.    Jack$on  ex  dem.  Beach  v.  Durland,  314. 

2.  Where  the  whole  property  is  devised  with  a  particular  interest  given  out  of 
it,  it  operates  by  way  of  exception.    Id. 

3.  Where  an  absolute  property  is  given,  and  a  particular  interest  is  given  in  the 
mean  time,  as  until  the  devisee  comes  of  age,  this  will  not  operate  as  a  con' 
dition  precedent,  but  as  a  description  of  the  time  when  the  remainder-man 
is  to  take  possession.    Id. 

4.  Where  a  precedent  limitation,  by  any  means  lybatever,  fails,  the  subse- 
quent limitation  takes  efiect.    Id. 

H.  Proof  of 

B.  Where  a  husband  is  witness  to  a  will  containing  a  devise  to  his  wife,  such 
devise  is  void,  and  the  husband  is  a  competent  witness. 

Jackson  ex  dem.  Beach  v.  Durland,  314. 

See  Limitation. 
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DEVISEES. 

Where  an  estate  in  fee  is  granted,  reserving  annual  rent,  the  dtmseet  of  the 
grantor  cannot  maintain  covenant  against  the  ezecutora  of  the  grantee  or 
tenant  in  fee,  for  rent  in  arrear. 

The  Dewtees  of  Van  RenMelaer  ▼.  The  Exeeutora  of  Plainer,  24. 

DISCOVERY. 
See  Chancery,  I.  1. 

DOMICIL. 

Of  married  women  and  minors,  35,  n.  (a.) 

See  Insurance,  XII.  2. 

DOWER. 

0/  Lands  of  antenatus. 

K.,  a  native  of  Ireland,  removed  to  New  York  in  1760,  where  he  continned 
to  reside  until  his  death,  in  1798.  He  left  a  widow  in  Ireland  at  the  time 
he  remored  from  that  country,  having  heen  married  in  1750.  His  wife  waa 
a  native  of  Ireland,  having  never  left  the  country,  but  continued  a  subject 

•  of  the  king  of  Great  Britain.  It  was  held,  that  the  wife  of  K.  being  an 
ulien,  could  recover  dower  of  those  lands  only,  of  which  K.  was  seised  be- 
fore the  American  revolution,  or  the  4th  of  July,  1776,  and  not  bf  those  ha 

-    acquired  after  that  period.    Kelly  v.  Harrieon,  29. 

EJECTMENT. 

I.  Title  required  to  maintain. 
II.  Evidence. 

1.  For  Plaintiff-'^tgreement  for  Leaee, 

2.  For  Defendant—title  out  of  Plaintiff. 

III.  Practice  in. 

I.  T^le  required  to  maintain. 

1.  An  equitable  title  cannot  prevail  in  ejectment,  against  the  legal  estate, 
especially  if  such  equitable  estate  be  dubious. 

Jaekmm  ex  dem.  Potter  v.  Sieeon,  331. 
Cases  and  authorities,  326,  n.  (a.) 
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II.  Evidence. 

1.  For  Plaint^-— agreement  for  Lease. 

2.  Evidence  of  an  agreement  for  a  lease  between  the  leawr  in  ejectment,  and 
the  person  in  poesesaion,  is  not  sufficient  to  enable  the  plaintiff  to  recorer 
the  possession,  when  there  is  no  proof  that  any  lease  was  ever  ezecated,  or 
rent  paid,  and  the  tenant  claimed  to  hold  adversely. 

Jaekoon  ex  denu  Southampton  v.  Cooly,  233. 
Authorities,  224,  n.  (b.) 

2.  For  Defendant-^tUU  out  of  Plaintiff. 

3.  Where  A.  who  had  been  many  years  in  possession  of  land  unde^  B.,  the 
supposed  proprietor,  spplied  afterwards  to  C.  as  the  real  owner,  to  purehase, 
and  requested  to  be  considered  as  tenant ;  in  an  action  of  ejectment  by  G. 
ajrainst  A.  it  was  held,  that  A.  might  show  that  he  made  the  application 
under  a  mistake,  and  prove  a  title  out  of  C.  though  he  could  not  set  up  an 
adverse  possession  of  twenty  years. 

Jaekoon  ex  dem.  Viely  and  Clark  v.  Cuerden,  353. 
Authorities,  355,  n,  (a.) 

III.  Practice  in. 

4.  In  ejectment,  signing  the  consent  rules,  delivering  a  new  declaration,  put- 
ting in  common  bail  and  filing  a  plea  are  all  simultaneous  acts.  And  if  the 
tenant  neglects  to  file  the  plea  inttantert  default  may  be  entered  against 
the  casual  ejector.    Jaekoon  ex  dem.  Quaekenboes  i.  Woodward,  110. 

Cases  and  authorities,  1 10,  n.  (d.) 

5.  In  ejectment,  the  tenant  must  plead  at  the  time  he  signs  the  consent  rule. 

Jackson  ex  dem  Van  Alen  v.  Vioeker,  106. 
Authorities,  107,  n.  (a.) 

6.  A  default  for  want  of  a  plea,  must  be  entered  against  the  casual  ejector* 
not  the  tenant    Jackoon  ex  dem.  Van  Alen  v.  Viecher,  106. 

Authorities,  107,  n.  (a.) 

EQUITY. 
See  Chancery. 

ERROR. 

Where  the  plaintiffib,  who  were  administrators  in  a  cause  in  the  court  of  com* 
mon  pleas,  recovered  less  than  twenty-five  dollara  damages,  and  that  court 
gave  judgment  for  the  damages,  but  not  for  the  costs,  this  court  refused  to 
grant  a  mandamtto  to  compel  them  to  give  judgment  for  the  costs.  The 
proper  remedy  is  by  a  writ  of  error.    Janssn  et  al.  v.  Daviaonf  72. 

Cases  and  authorities,  73,  n.  (a.)  ;  217,  n.  (h.) 

See  Mandamus.    Practice. 
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ESCAPE. 

1.  Defined,  4,  o.  (a.) 

2.  Prisoner  muat  be  kept  in  »alva  et  areta  euttodia.    Id. 

3.  Caeee  of  escape.    Id, 

4.  Cases  held  not  to  be  escapes.    Id, 

5.  What  indulgence  sheriff  may  give  prisoner  in  custody  on  ea,  ea.    Id. 

See  Sheriff. 

ESTATE. 
See  AlieNi  I.  1.    Devise. 

ESTOPPEL. 

If  a  person  proceeds  upon  the  information  of  another  to  do  an  act  in  his  fi- 
vor,  the  person  iu  whose  favorthe  act  is  to  be  done,  b  boand,  at  bis  peril 
to  see  that  the  information  given  is  correct.    Faugier  v.  Hallett,  5233. 

See  Evidence,  Y. 

EVIDENCE. 

I.  Attainder. 
II.  Debt. 

On  judgment  when  nU  debet  ie  the  Ueue. 

III.  Ejectment. 
U.  Handr  Writing. 
y.  Judgments^  Decrees  and  Sentences. 
VI.  Lost  Paper. 
VII.  Presumption. 

1.  Fraud. 

2.  Of  indebtedneee. 

VIII.  Record. 

1.  Proof  of. 

2.  Effect  of. 

IX.  Scire  facias  against  BaiL 
I.  Attainder. 

1.  Where  a  person,  whose  real  name  was  Joshaa  Temple  De  St.  Croix  was 
convicted  and  attainted  under  the  act  of  the  22d  October,  1779,  by  the 
name  of  Joshua  De  St.  Croix,  it  was  held,  ihat  the  proceedings  nnder  the 
act  were  to  be  governed  by  the  rules  in  cases  of  attainder,  and  not  by  the 
ordinary  course  of  jadioial  proceedings ;  that  the  conviction  in  the  present 
case  contained  an  imperfect  or  incomplete  description  of  the  perMii,  which 

ToL.  II.  92 
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might  be  sapplied  and  explained  by  parol  proof ;  and  that  the  identity  of 
tbe  penwn  was  a  matter  of  fact,  to  be  ascertained  by  a  jury  ;  aliier^i£  the 
deecription  of  the  person  be  fafse,  or  repugnant  to  the  trutli. 

Jaeiaon  ex  dem.  St,  Croix  v.  Sands,  267. 

II.  Debt 

On  judgment  when  nil  debet  ia  the  isnte, 
S.  In  an  action  of  debt  on  a  judgment  in  the  supreme  court  of  PennsylTania, 
the  defendant  pleaded  nil  debet  and  payment.    It  was  held,  that  the  plain- 
tiff was  bound  to  produce  and  prove  the  record  of  the  judgment,  or  an  ex- 
emplification thereof.    Rtieh  ▼.  Cobbett,  256. 
Caaea  and  authorities,  257,  n.  (a.) 

III.  Ejectment 

3.  Evidence  of  an  agreement  for  a  lease  between  the  lessor  in  ejectment,  and 
the  person  in  possession,  is  not  sufficient  to  enable  the  plaintiff  to  recover 

.  the  possession,  when  there  is  no  proof  that  any  lease  was  ever  executed,  or 
rent  paid,  and  the  tenant  claimed  to  hold  adversely. 

Jackm>n  ex  dem*  Southampton  v.  Cooly,  223. 
Authorities,  224,  n.  {b.) 

IV.  Hand' Writing.      ^ 

4.  Tbe  hand-writing  of  the  maker  or  endorBor  of  a  note  may  he  proved  by  wit- 
nesses from  their  previous  knowledge  of  his  hand- writing,  derived  from  hav- 
ing seen  the  person  write,  or  from  authentic  papers,  received  in  the  coune 
of  business ;  but  if  the  witness  has  no  previous  knowledge  of  the  hand- 
writing, he  cannot  be  permitted  to  decide  upon  it,  in  court,  from  a  compa- 
rison of  hands.     Titford  v.  Knott,  211. 

Cases  and  authorities,  214,  n.  (a.) 

5.  The  confidential  clerk  of  tbe  plaintiff  was  admitted,  to  prove  a  correspon- 
dence, by  letters,  between  the  plaintiff  and  defendant,  who  resided  in  Lon- 
don, and  to  testify,  that  froni  the  knowledge  that  he  had  acquired  from  the 
letters  of  the  defendant,  received  during  this  correspondence,  he  believed 
the  endorsement  in  question  to  be  the  hand-writing  of  the  defendant,  though 
the  witness  had  never  seen  the  witness  write.     Titford  v.  Knott,  211. 

Cases  and  authorities,  214,  n.  (a.) 

6.  Whether  papers  signed  by  the  party  admitted  to  be  genuine,  can  be  deliv- 
ered to  a  jury  to  determine,  by  a  comparison,  as  to  the  genuineness  of  the 
paper  in  question?     Qu^gre.     Titford  v.  Knott,  211. 

7.  Such  evidence  not  now  admissible,  cases  and  authorities,  214,  n.  (b.) 

V.  Judgments,  Decrees  and  Sentences, 

8.  Sentences  of  courts  of  admiralty,  144,  n.  (c.) 

Efibct  of,  as  evidence.    Id. 

9.  Decrees  of  court  of  chancery,  144,  n.  (c.) 

BtStQi  of,  ai  evidence.    Id. 
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10.  Judgments  of  eoclesiastical  courts,  144,  n.  (c.) 

In  rem.    Id. 

Grant  of  probate.    Id, 

In  a  matrimonial  suit.    Id, 

11.  Sentence  of  college  Tisiter,  144,  n.  (c.) 

12.  Sentence  of  court  martial,  144,  n.  (c.) 

13.  Effect  of  sentences  of  foreign  prize  courts,  in  actions  between  assured 
and  underwriter,  144,  n.  (6) ;  168,  n.  (6.) 

14.  Judgment  only  conclusive  where  the  essential  requisites  and  formalities  of 
judicial  tribunals  in  civilized  countries  conformed  to.    Id. 

15.  Judgment,  how  far  conclusive,  168,  n.  (6.) 

16.  Jurisdiction  necessary.    Id. 

17.  Upon  what  jurisdiction  may  depend, 

1.  The  state  of  the  res  upon  which  the  sentence  was  disigned  to  ope- 
rate.   Id. 
d.  The  national  character  of  the  court    Id. 

3.  The  place  where  the  court  sits.    Id. 

4.  The  manner  in  which  the  court  was  constituted.    Id. 

18.  Case  where  sentence  went  upon  particular  grounds.    Id. 

19.  Efieet  of  sentence  of  foreign  court  of  admiralty  to  falsify  representation  of 
neutral  property.    Id. 

20.  Sentence  of  foreign  court  of  admiralty,  conclusive  to  change  the  property, 
but  only  prima  facie  evidence  of  the  facts  on  which  the  condemnation  pur- 
ports to  he  made.     Id, 

21.  How  far  the  English  doctrine  is  adopted  in  America,  168,  n.  (Jb)  ;  144,  . 

VL  Lost  Paper. 

22.  Parol  evidence  of  the  contents  of  a  letter  of  attorney,  by  the  person  to  whom 
it  was  given,  is  admissible,  if  it  is  proved  satisfactorily,  that  such  power  has 
been  lost  [without  bad  faith.] 

Upon  the  admission  of  such  testimony,  should  the  trial  disclose  evidence  or 
reasonable  grounds  of  suspicion  of  a  suppression  of  the  instrument,  of  mala 
fides  in  the  person  offering  the  testimony,  or  should  the  evidence  of  its  ex- 
istence and  legal  efficacy  not  be  clear  and  satisfactory,  it  will  become  the 
duty  of  the  judge  to  direct  and  charge  the  jury  for  the  defendant  Per 
Chid,  Senator.    Liningston  y.  RogerB^  488. 

Authorities,  496,  n.  (6.) 

VII.  Presumption. 

I,  Fraud. 

23.  Where  there  are  strong  circumstances,  to  suspect  a  note  has  been  fraudu- 
'    lently  altered,  general  corroboratiug  ctronmstances  may  be  admitted  in  evi- 
dence to  strengthen  the  suspicions ;  as  that  other  notes  drawn  and  endoned 
by  the  same  parties,  to  take  up  one  of  which  the  note  in  question  was  gireo, 
had  been  altered.    Rankin  v.  Blaekwell,  198. 

Cases  and  aathoiities,  200,  n.  (6.) 
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9.  Of  indehieiiie9a. 
34.  In  an  action  broaght  by  A.  againit  an  executor  for  a  legacy,  the  defendant 
oflbred  in  evidence  an  acconnt,  and  certain  bonds  which  had  been  paid  and 
cancelled  by  the  testator,  on  which  there  was  an  endorsement  by  the  testa- 
tor, that  by  agreement  between  A.  and  B.  they  were  to  be  charged  to  the 
account  of  A.  and  the  bonds  were  for  that  reason  cancelled.  The  endorse- 
ment was  prior  to  the  date  of  the  will.  It  was  held,  that  the  account,  and 
endorsement  made  on  the  bond*,  were  not  sufficient  evidence  to  support 
the  debt  set  np  against  A.  by  the  executor. 

Rickets  and  wife  v.  Livingston,  97. 

VIIL  Record. 

1.  Proof  of. 

us.  In  an  action  brought  on  a  judgment  of  the  circuit  cenrt  ef  the  Unit«d 
States,  for  the  diArict  of  MaaMichnsetts,  the  praduction  of  the  record,  un- 
der the  seal  of  the  court,  was  held  aofficient    Pepoon  v.  JenkinOf  119. 

Cases  and  authoritiea,  119,  n.  (a.) 

Se.  Proof  by  office  copy.    Id, 

in.  By  examined  copy.    Id. 

38.  By  copy  authenticated  by  the  clerk  under  seal  of  the  court    Id. 

3.  ^eet  of. 

39.  Where  A  directed  O.  his  servant,  to  enter  a  certain  piece  of  meadow 
which  he  said  belonged  to  him,  but  which  in  fact  belonged  to  M.,  and  pro- 
mised to  save  O.  harmless ;  and  judgment  having  been  recovered  for  snch 
entry  against  O.  in  an  action  afterwards  brought  against  A  he  alleged  in 
his  declaration  that  he  was  sued  for  such  entry  by  M.  "  by  a  certain  writ 
commonly  called  an  attachment  of  privilege  against  the  said  O.  to  answer 
to  the  said  M.  in  a  plea  of  trespass  upon  land,  dec"  This  aHegation  was 
judged  to  be  impertinent  and  not  necessary  to  be  proved.    Kent,  J.  diss. 

But  if  it  were  necessary  to  prove  it,  it  was  sufficiently  establiabed  by  the 
rocord  of  recovery  in  the  suit  against  O.    Kent,  J.  diss. 

Attaire  v.  Ouland,  53. 

See  Supra^  I. 

IX.  Scire  facias  against  Bail 

30.  In  an  action  of  ocire  foeiao  against  bail,  the  defendant  pleaded  that  another 
person  of  the  same  name  and  description  became  bail,  and  traversed  that 
he  was  the  peison  named  in  the  bail-piece.  The  name  of  Elnathan  Noble 
was  mserted  in  the  bail-piece,  but  it  was  proved  thst  Stephen  Norton  was 
the  person  who  intended  to  be  bail,  and  who,  in  faet,  appeared  belbn  tb4 
judge  who  took  and  signed  the  acknowledgment  on  the  bail-piece.  It  was 
held,  that  the  plea  wes  good  ;  that  the  evidence  was  admisBtble,  and  snffi- 
cient,  on  the  issue  joined  between  the  parties,  as  to  the  identity  of  the  per- 
son.   Renoard  v.  Noble,  393. 
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EXCEPTION. 

See  Devise. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Right  to  recover  Rents  due  to  testator  or  intestate. 
II.  Liabilities  of . 

1.  Devastavit. 

2.  On  covenant  of  testator, 

III.  Proceedings  against. 

1.  By  Devisees, 

2.  Setting  aside  default. 

IV.  Costs  in  actions. hy. 

I.  Right  to  recover  Rents  due  to  testator  or  intestate. 

1.  Where  R.  granted  and  demised  land  to  P.  and  hie  hein»  exeoutors  and  ad- 
minietratOFB,  reaerving  an  annual  rent,  which  P.  for  himself,  hie  bein,  ex- 
ecutOTB  and  adminietratorB,  covenanted  to  pay  on  the  1st  day  of  May  in 
each  year,  it  was  held,  that  the  executors  of  R.  could  not  recover  rent 
which  accrued  subsequent  to  the  death  of  their  testator ;  aliter,  for  rent  due 
previous  to  the  testator's  death. 

Executors  of  Van  Rensselaer  v.  Executors  of  Platner,  17. 
Cases  and  authorities,  24,  n.  (a.) 

2.  Damages  for  breach  of  covenant  after  death  of  lessor  must  be  recovered  by 
reversioner,  24,  n.  (a.) 

3.  When  rent  is  reserved  to  executors,  Slc.  24,  n.  (a.) 

4.  Generally  executor  or  administrator  has  no  interest  in  real  estate  of  testa- 
tor or  intestate,  24,  n.  (a.) 

[I.  Liabilities  of. 
1.  Devastavit, 

5.  A.  died  intestate,  leaving  a  widow  and  seven  chUdren,  who  were  all  minors, 
in  1784,  except  one.  A  suit  having  been  commenced  in  1783,  against  the 
widow  as  tenant  in  poeseasion,  under  a  lease  for  lives,  th«  administrator,  in 
]  784,  after  advising  with  counsel,  and  with  the  consent  of  the  widow,  and 
one  of  the  heirs,  who  was  of  age,  surrendered  the  lease,  supposing  it  to  be 
forfeited,  for  750  dollars,  though  in  fact  it  was  worth  a  much  larger  sum. 
As  no  release  or  conveyance  was  executed  by  the  administrator,  the  heirs 
afterwards  broaght  an  action  of  ejectment  in  the  name  of  the  administrator, 
to  recover  the  possession  of  the  leasehold  estate ;  and  in  the  administrator, 
in  1799,  executed  a  release  of  the  estate,  and  also  of  the  action,  in  conside- 
ration OS  the  750  doUan  before  received,  though  he  then  believed  that  the 
property  belonged  to  the  heirs,  and  was  not  forfeited. 

In  an  action  brought  on  the  administration  bond,  alleging  a  devastavit,  it  was 
held,  that  the  administrator  was  justifiable  in  surrendering  the  lease,  in 


§33  INDEX^ 

1784j  in  the  manner  be  did,  under  the  eircnmeUuioee ;  but  that,  in  1799, 
when  he  was  satisfied  that  he  had  acted  under  a  mistake,  he  ought  not  to 
have  executed  a  release  of  the  estate,  and  of  the  action  brought  for  the 
benefit  of  the  heirs,  but  have  left  the  lessor  to  resort  to  chancery  to  enforce 
the  contract ;  and,  on  this  ground,  be  was  chargeable  with  a  devastavit, 
for  the  difference  between  the  sum  received  on  the  surrender,  and  the  real 
value  of  the  estate.  The  People  ▼.  Pleat  and  Clark,  376. 
Authorities,  381.  n.  (a.) 

2.  On  covenant  of  teetator. 

6.  Where  R.  grants  and  demises  lands  to  P.  and  his  heirs,  executors  and  ad- 
ministrators, reserving  an  annual  rent,  which  P.  for  himself,  his  heirs,  ex- 
ecutora  and  administrators,  covenants  to  pay  on  the  let  day  of  May,  in 
each  year,  it  teems  that  an  action  of  covenant  will  lie  against  the  execu- 
tors of  the  lessee  on  such  a  covenant,  though  the  land  had  passed,  by  act 
of  law,  into  other  hands. 

*  Executors  of  Van  Rensselaer  v.  Executors  of  Plainer,  17. 

III.  Proceedings  €tgainst 

1.  By  devisees, 

7.  Where  an  estate  in  fee  is  granted,  reserving  annual  rent,  the  devisees  of 
the  grantor  cannot  maintain  covenant  against  the  executors  of  the  grantea 
or  tenant  in  fee,  for  rent  in  arrear. 

The  Devisees  of  Van  Rensselaer  v.  The  Executors  of  Platner,  S4. 

2.  Setting  aside  default, 

8.  Where  a  judgment  by  default  was  regularly  obtained  against  an  adminis- 
tratrix, she  was  allowed  to  come  in  and  plead,  upon  showing  a  sufficient 
excuse ;  but  the  judgment  was  directed  to  stand  as  security  for  the  assets 
remaining  after  payment  of  prior  judgments  confessed,  and  for  assets 
qudndo  acciderint,     Nitehie  v.  Smith,  286. 

Authorities,  287,  n.  (a.) 

IV.  Costs  in  mictions  by. 

9.  Where  executors  sued  in  the  supreme  court,*  and  recovered  less  than  fifty 
dollavsy  it  was  held,  that  they  were  not  entitled  to  recover  coots,  nor  liable 
to  pay  easts  to  the  defendant     Executors  of  Makany  v.  FulUr,  209. 

Authorities,  211,  n.  (a) 

EXTINGUISHMENT. 

See  Satisfaction. 

FEIGNED  ISSUE. 

I.  Nature  of  and  application  for. 
II.  Trial  of  question  ofpaytnent  of  assigned  judgment. 
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III.  Trial  of  question  of  Usury. 

IV.  Where  application  for,  will  be  refused. 

I.  Nature  of  and  application  for. 

1.  An  application  for  a  feigned  isne.  Is  to  the  sound  dieention  of  the  court ; 
aod  it  ie  awarded  only  for  the  iDformation  of  the  court,  or  where  the  party 
IS  otherwise  without  relief.    Wardell  v.  Bderit  358. 

II.  Trial  of  question  of  payment  of  assigned  judgment. 

3.  Where  the  defendant  alleged  payment  to  the  plaintiff,  made  by  him>  on  a 
judgment  which  had  been  asngned  to  a  third  penon,  the  court,  on  motion  for 
that  parpose,  refused  to  award  an  issue,  to  try  the  truth  and  validity  of  the 
payment ;  but  left  the  party  to  his  remedy  by  audita  querela,  as  the  time  when 
the  defeodaot  received  notice  of  the  aiwgnment  was  contested ;  though  the 
coart  might,  if  they  had  thought  proper,  have  stayed  execution  on  the 
judgment,  until  it  was  revived  by  scire  faeia»,  or  by  an  action  of  debt, 
when  the  plaintiff  might  plead  the  payments.    WardeU  v.  Edgn,  258. 

III.  Trial  of  question  of  Usury. 

3.  l*he  proper  way  to  try  the  troth  of  the  allegation  of  usury,  in  regard  to  a 
judgment,  entered  upon  a  bond  and  warrant  of  attorney,  is  to  retain  the 
judgment,  and  award  a  feigned  issue  to  try  the  fact 

Wardell  v.  Eden,  25a 

4.  Where  there  is  color  for  the  allegation  that  a  bond  on  which  a  judgment 
has  been  entered  up  on  a  warrant  of  attorney  is  usurious,  the  court  will 
award  a  feigned  issue  to  try  the  fact    Gilbert  v.  Eden,  280. 

IV.  Where  application  for^  will  be  refused. 

5.  Whero  a  judgment  had  been  assigned  to  a  bona  fide  purchaser,  and  notice 
thereof  given  to  the  defendant,  the  court  refused  to  award  an  issue,  consid- 
ering a  judgment  as  not  within  the  words  of  the  statute  against  usury,  and 
having  reason  to  suspect  a  co/Zitmon  between  the  plaintiff  and  the  defendant, 
to  defeat  the  claims  of  the  assignee  of  the  judgment 

Wardell  v.  Eden,  258. 

See  Supra,  II. 

FINE. 
See  Indictment. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.  Right  of  Landlord  to  be  let  in  to  defend  in. 
IL  Practice  in. 
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I.  Right  of  Landlord  to  be  let  in  to  defend  ifi. 

1.  The  landlord  may  be  let  ia  to  defend,  in  an  aetion  for  a  forciUe  entry  and 
detainer,  as  well  as  in  ejectment. 

The  PeopU  ex  rel  Qi^aekenboee  ▼.  Burteh,  400. 

II.  Practice  in. 

3.  An  indictment  for  a  forcible  entry  and  detainer  before  two  justices,  having 
been  removed  by  certiorari  to  this  court,  the  defendants  were  served  with 
a  notice  of  a  rule  to  assign  errors  in  twenty  days,  and  no  assignment  bemg 
made,  a  judgment  by  default  was  entered;  and  the  defendants  afterwards 
filed  their  plea.  It  was  held,  that  the  rule  to  assign  errors  was  a  nullity; 
and  the  judgment  and  all  subsequent  proceedings  were  set  aside  for  irregu- 
larity.    The  PeofU  ex  rel  Quaekenhoee  v.  BiirUk,  400. 

Cases  and  authorities,  402,  n.  (6.) 

9.  How  traverse  to  indictment  in,  must  be  made,  400,  n.  (a.) 

See  Justice's  Court. 
FOREIGN  LAWS. 

A.  residing  in  the  state  of  Massachusetts,  and  owning  lands  in  this  state,  en- 
tered into  a  contract  in  that  state  with  R.  residing  in  this  state,  for  the  sale 
of  lands  to  him.  B.  gave  A.  his  bond  for  the  consideration  money  payable 
in  four  years,  and  also  four  promissory  notes,  payable  in  one,  two,  three 
and  four  years,  for  the  interest  on  the  bond,  at  the  rate  of  six  and  a  half 
per  cent,  and  A.  executed  a  bond  to  B.  conditioned  to  execute  to  him  a  con- 
veyance for  the  land,  on  payment  of  the  bond  and  notes.  An  action  was 
brought  by  A.  against  B.  in  this  court,  on  three  of  the  notes,  to  which  the 
defendant  pleaded  usury. 

Whether  the  notes  were  usurious  ?  Quare.  And  whether  the  law  of 
Massachusetts  or  of  this  state  is  to  govern  7     Quare, 

Van  Sehaiek  v.  Edwarde,  355. 

FORFEITURE. 

The  division  of  an  empire  works  no  forfeitnre  of  a  right  pre?ionsiy  aoquir- 
ed.    Kelly  v.  Harrieon,  29. 

FORGERY. 

1.  Forging  the  following  order : "  Sir,  the  bearer,  Mr.  Richardson,  being  our  par- 
ticular  friend,  having  occasion,  dtc.  we  have  requested  him  to  call  on  yoo, . 
desiring  you  to  accept  his  draft  on  us,  on  demand  for  IS  doUara ;  your  com- 
pliance will  much  oblige,"  &c.  is  not  forging  an  order  for  the  payment  of 
money  within  the  statute.     The  People  v.  Thompton,  342. 

2.  But  see  a  subsequent  statute,  (24  sess.  c.  54»)  by  which  it  is  declared  to  be 
forgery.    Id, 

Cases  and  anthorities  on  this  qnestioni  344,  n.  (a.) 
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FRAUD.  .      "  \ 

See  Evidence,  VII.  1.    Insurance,  VI."1. 

FRAUDS,  STATUTE  OF. 

Where  A.  directed  O.  his  servant,  to  enter  a  certain  piece  of  meadow  wliich 
he  said  belon^d  to  him,  bat  which  in  fact  belonged  to  M.,  and  promised  to 
save  O.  harmless,  the  promise  was  held  to  be  an  original  undertaking  and 
not  necessary  to  be  in  writing,  and  that  the  act  of  B.  in  obeying  A.*s  com- 
mand was  lawful  and  a  sufficient  consideration  for  the  promise  of  indem- 
nity.   Allaire  v.  Ouland,  52. 

See  56,  n.  (a.) 

GAOL  LIBERTIES. 

See  Jail  Liberties. 

GRANT  OF  PRETENDED  TITLE. 

1.  Of  the  general  nature  and  punishment  of  the  offence,  60,  n.  (6.) 

3.  The  estate  must  be  legal.     Id. 

3.  Purchased  from  an  individual.     Id, 

4.  Upon  a  sale  not  judicial.    Id. 

5.  The  land  should  be  held  adversely.    Id. 

6.  The  party  charged  should  have  knowledge  of  the  adverse  holding.    Id. 

GRATUITOUS  UNDERTAKING. 

Whether  action  lies  for  failure  to  perform,  95,  n.  (a.) 

GUARANTY. 

I.  Construction  of. 
II.  Rights  of  guarantor  against  his  principal. 

I.  Construction  of 

1.  Where  A.  by  writing  for  a  valuable  consideration,  guarantied  the  payment 
of  a  sum  of  money  by  B.  to  C.  and  B.  on  demand,  refused  to  pay  at  the 
time,  and  C.  gave  notice  to  A.  of  the  failure  of  payment,  and  demanded 
the  amount  of  him,  it  was  held,  that  the  demand  of  payment  of  B.  and 
refusal  by  him,  and  notice  thereof  to  A.  were  sufficient  to  entitle  C.  to  re<« 
cover  against  A.  on  his  guaranty,  without  a  previous  suit  against  B. 

Bank  of  New  York  v.  Livingston,  409. 

Authorities,  410,  n.  (a.) 

Tot.  IL  93 
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n.  Rights  of  guarantor  against  his  principal. 

9.  Where  A.|;aye  a  note  to  B.  for  stock  deliverable  on  the  1st  of  May,  1792,  and 
C.  bavingr  graarantied  the  performance  of  the  contract,  compoonded  wHh  B. 
in  March,  and  took  op  the  note,  and  afterwards  brought  his  action  against 
A.  for  the  amonnt,  it  was  held  that  C.  had  a  right  to  settle  with  B.  and  tako 
np  the  note  before  it  was  dne,  and  that  A.  was  boand  to  pay  him  the 
amount  of  the  shares,  according  to  their  value,  on  the  1st  of  May,  1793. 
Arnutrong  and  Barntcall  ▼.  Oilehri»tt  423. 

See  Surety. 


HOOSICK  PATENT. 

1.  Tlie  boundaries  of  Hoosick  patent  are  to  be  taken  according  to  the  surrey 
and  map  made  for  the  partition  thereof  in  1754. 

Jackwn  ex  dem.  Gifford  ?.  Sherwoodf  37. 

2.  Cases  upon  the  construction  of  this  patent,  37,  n.  (c.) 

« 

INDICTMENT. 

I.  Discharge  of  Jury  on  trial  of. 
11.  Judgment  on,  where  Court  is  ignorant  of  the  cir^ 
cumstatiees. 

I.  Discharge  of  Jury  on  trial  of. 

1.  The  court  of  semons  has  power  to  discharge  a  jury,  without  the  consent  of 
the  prisoner,  in  case  of  an  indictment  for  a  misdemeanor ;  but  the  power 
rests  in  sound  discretion,  and  ought  to  be  exercised  with  caution. 

The  People  ▼.  Denton,  275. 
Authorities,  277,  n.  (a.) 

2.  Where  a  jury  could  not  agree  on  a  yerdict,  after  being  out  all  night,  and 
part  of  a  day,  and  the  court  discharged  them,  without  the  consent  of  the 
party,  the  discharge  was  held  to  be  proper,  and  the  prisoner  was  again  ar- 
raigned oa  the  indiotmeiit  for  the  same  offence. 

The  People  ▼.  Denton,  275. 
Authorities,  277,  n.  (a.) 

3.  A.  and  B.  were  indicted  for  a  conspiracy  to  defraud  C.  fi.  was  acquitted, 
and  the  jury  being  unable  to  agree  on  a  ▼erdict  whether  A.  was  guilty  or 
net,  the  coort,  against  the  consent  of  A.  ordered  a  juror  to  be  withdrawn, 
and  the  jury  discharged.  It  was  h«ld,  that  the  court  may,  in  their  discre- 
tion, in  a  crhninal  case,  discharge  a  jury  who  are  unable  to  agree  on  a  ver- 
dict, and  against  the  consent  of  the  defendant,  who  may  be  brought  to  trial 
a  second  time  for  the  same  ofience. 

Whether  the  court  can  discharge  a  jury  in  a  capital  case  on  the  ground  that 
they  cannot  agree.     Que.    Per  Kent,  J.     The  People  r.  Oleottt  3^1. 

4.  Discharge  of  a  jury  in  capital  oases  considered,  312,  n.  (c.) 
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II.  Judgment  on,  whcfe  Court  .is  ignorant  of  the  eireum- 

stances. 

5.  Where  a  peraon  had  been  convicted  on  an  indictment  for  an  BMaalt  and 
battery,  and  the  attorney  general  moved  for  jadgm  nt,  bat  showed  no  cir- 
cuumtancea  attending  the  offence,  by  which  the  coart  could  judge  of  the 
degree  of  punishment  which  ought  to  be  inflicted,  a  mere  nominal  fine  waa 
imposed.     The  People  v.  Cochran,  73. 

Cases,  74,  n.  (a.) 

INJUNCTION. 
See  Chancery,  IV. 

INSURANCE. 
I.  Abandonment. 

1.  What  willjuotify. 

2.  When  it  may  he  made. 

3.  Effect  of. 

(a)  When  made  in  ignorance  of  reetoration. 

(6)  To  eontey  title  to  freight  earned  after  abandonment. 

4.  Preeumption  of  knowledge  of  reetoration  before. 

5.  Duty  of  ateured  after. 

11.  Broker,  Lien  of,  on  Policy. 

III.  Capture. 

IV.  Concealment. 

V.  Deviation^  what  is. 
VI.  Loss. 

1.  Adju»tment  of. 
(a)  Form. 
(*)  Effect  of. 

(c)  When  opened. 

(d)  Effect  of  mietake  of  law  in. 

(e)  Conditional. 
9.  Partial  and  total 

VII.  Neutralittfy  breach  of. 
Vin.  Policy. 

1.  Upon  bottomry  intereet. 

2.  Conatruction  of. 

(a)  "  All  artielee  perishable  in  their  own  nature,^  **  ekino,** 

**hide»." 
(6)  »  Dried  fish,**  "  aU  other  artieleo  poriohahU  in  their  own 

nature.** 

(c)  "  French  rieke  excepUd.** 

(d)  "  Lawful  goode.*' 

3.  Wager. 

4  Aeiiom  on-^Bvideneo. 
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IX.  Premvim* 
X.  Representation. 
XI.  Seaworthi'iejs. 
XIL   Warranty. 

1.  Expre99,  what  amountt  to, 

2.  Con»irueti4m  of. 

(a)  "  American  property" 

(6)  "  American  ohip." 

(c)  «  /?/»«<,"  "  proAt6il«d,"  or  "  contrafrand  traJe." 

3.  Implied — Seaworthineoe. 

4.  Breach  of. 

I.  Abandonment. 

1.  TI^Aat  wiU  justify. 

1.  A  captnre  by  a  friend,  or  the  carrying  into  port  of  a  neotral,  by  a  bellige- 
rent for  adjudication,  as  contradistiugaiehed  from  a  capture  by  an  enemy » 
ifl  equally  a  ground  of  abandonment  by  the  insured. 

Murray  ▼.  The  United  Insurance  Company ^  263. 
Cases  and  authorities,  267,  n.  (a)  and  (6.) 

2.  When  it  may  be  made, 

2.  If  a  loss  continues  total,  the  assured  may  at  any  time  abandon,  but  in  tba 
interim  he  is  bound  to  act  with  good  faith,  and  take  all  proper  measures  to 
recover  and  preserve  the  property  insured.    Per  Radcliff,  J. 

Roget  V.  Thurston,  248. 
Authorities,  250,  n.  (a.) 

3.  Upon  a  capture  by  a  friend,  or  the  carrying  into  port  of  a  neutral,  by  a  bel- 
ligerent, for  adjudication,  (as  contradistinguished  from  a  capture  by  an  ene- 
my,} the  insured  may  abandon,  immediately  on  receiving  intelligence  of 
such  capture.     Murray  v.  The  United  Insurance  Company,  263. 

Cases  and  authorities,  267,  n.  (a)  and  (6.) 

3.  Effect  of 
(a)  When  made  in  ignorance  of  restoration. 

4.  Upon  a  capture  by  a  friend,  or  the  carrying  into  port  of  a  neutral,  by  a 
belligerent,  for  adjudication,  (as  contradistinguished  from  a  capture  by  an 
enemy,)  the  vessel  may  have  been  restored,  at  the  time  of  the  adandon- 
ment,  yet  if  the  insured  had  no  knowledge  of  the  fact  at  the  time,  it  will 
not  affect  his  right  to  recover. 

Murray  v.  The  United  Insurance  Company,  263. 
Cases  and  authorities,  267,  n.  (a)  and  (6 ) 

(ft)  To  convey  title  to  freight  earned  after  abandonment. 

5.  Where  a  ship  is  abandoned  to  the  insurer  who  accepts  the  abandonment, 
and  the  voyage  is  afterwards  performed,  and  freight  earned,  the  insurer  is 
entitled  to  the  freight  earned  after  the  abandonment,  or  pro  rata. 

United  Ins.  Co.  ▼.  Lenox,  443. 
Catw  and  anthoritles,  449,  n.  (a)  and  (6.) 
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4.  Preiumption  of  knowledge  of  restoration  before. 
€.,A  knowledge  of  the  restoration  of  a  captured  veoel  before  abandonment 
may  be  presumed,  from  the  lapse  of  time  and  distance  between  the  places 
in  reference  to  the  ordinary  course  of  intelligence. 

Murray  y.  The  United  Insurance  Company,  263. 
Gases  and  authorities,  267,  n.  (o)  and  {b.) 

5.  Duty  of  aeeured  after, 

7.  If  a  loss  continues  total,  the  assured  may  at  any  time  abandon,  but  in  the 

interim  he  is  bound  to  act  with  good  failb,  and  take  all  proper  measures  to 

recover  and  presenre  the  property  insured.    Per  Radeliff,  J. 

Roget  V.  Thwreton,  248. 
Authorities,  250,  n.  («.) 

See  Infra^  IV.     Deviation. 
II.  Broker^  Lien  of^  on  Policy. 

8.  A.  the  master  of  a  yesael,  directed  B.  as  his  agent,  to  get  his  commissions 
as  master  insured,  and  C.  the  broker,  had  the  poKcy  effected  in  the  name 
of  B,  on  the  commissions  of  the  master,  who  was  named  in  the  policy,  and 
the  agency  of  B.  was  known  to  the  broker.  A  total  loss  having  been  reco- 
vered by  the  broker,  A.  brought  an  action  against  him  for  the  amount  of 
the  money  received  ;  and  it  was  held  that  the  broker  had  no  right  to  retain 
it  for  a  debt  to  hira  from   B.  the  agent. 

Foster  V.  Hoyt  and  Tom,  327. 

9.  If,  however,  B.  had  acted  as  the  ostensible  principal,  C.  would  have  been 
entitled  to  consider  him  as  such,  and  to  regulate  his  claims  accordingly.  Per 
Kent,  J.     Id, 

Gases  and  authorities,  329,  n.  (a)  and  (6.) 

ni.  Capture. 
See  Supra,  I.    Abandonment. 

IV.  Concealment. 

10.  What  it  is,  and  the  effect  of,  78,  n.  (a)  ;  171,  n.  (a.) 

V.  Deviation,  what  is. 

11.  Insnrance  on  goods  at  and  from  New  York  to  Barracoa,  with  liberty  to  touch 
at  one  or  two  ports  on  the  north  side  of  Cuba ;  the  adventure  to  continue 
until  the  good^  are  safely  landed  at  Barracoa,  and  one  or  two  ports  on  the 
north  side  of  Cuba.  The  vessel  arrived  at  Barracoa  the  26th  June,  and 
staid  there  until  the  30th  October,  1799,  without  being  able  to  sell  the  cargo, 
except  a  small  part,  and  without  selling  any  of  the  goods  of  the  insured  ; 
and  the  vesBel  was  forcibly  entered  by  pirates,  who  carried  away  47S0  doU 
lars  in  cash,  and  a  great  quantity  of  goods.  The  vessel  set  sail  for  the  Ha- 
▼anna,  but  was  compelled  by  stress  of  weather  and  want  of  provisions  to  go 
to  New  Providence,  where  she  arrived  the  15th  December,  where  the  goods 
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romftining  were  sold  for  3701  dollan,  (the  iiiToice  amoant  of  the  cargo  bo- 
ing  about  16,500  dollarB,)  and  the  voyage  broken  np,  and  an  abandonment 
made  as  for  a  total  loss.  It  was  held,  that  the  stay  at  Barracoa  did  not 
amount  to  a  deviation  ;  that  the  breaking  bulk  at  Barracoa,  did  not  put  an 
end  to  the  Toyage  there,  and  that  the  breaking  np  the  voyage  at  New  Pro- 
vidence was  justifiable,  and  a  sufficient  ground  of  abandonment,  so  as  to 
entitle  the  plaintiff  to  recover  for  a  total  loss. 

QUfert  ▼.  HaUett  and  Bowne,  296. 

Cases  and  authorities,  398,  299,  300,  n.  (a,)  (i,)  (a.) 

• 

VI.  Loss. 

1.  Adjuttment  of. 

12.  An  adjustment  of  loss  endorsed  on  a  policy  of  insurance,  and  signed  by 
the  insurer,  is  not  cooclusive  ;  and  the  party  may  show  that  it  was  made  on 
the  misrepresentation  of  the  insured  ;  and  whether  such  misrepresentation 
proceeded  from  design  or  mistake,  makes  no  difference. 

Faugitr  ▼.  HaUett,  233. 

(a)  Adjustment — ^form  of,  234,  n.  (b,) 

(b)  Effect  of.    Id. 

(c)  When  opened.    Id. 

(d)  Effect  of  mistake  of  law  in.    Id. 
(s)  Conditional.    Id, 

2.  Partial  and  total. 

13.  Goods  were  insured  Irom  New  York  to  Havre,  and  a  separate  policy  was 
also  made  on  the  profits.  The  vessel  was  captured  and  carried  into  Loudon, 
and  the  goods  libelled  there.  Five-eighths  of  the  goods  were  restored  to  the 
insured  who  received  and  appropriated  them  to  their  own  use.  The  insur- 
ed abandoned  to  the  insurers  on  the  policy  on  the  profits,  as  for  a  total  loss. 
The  insured  claimed  and  recovered  an  average  loss  of  three-eighths  only  on 
the  goods.  It  was  held,  that  they  were  entitled  only  to  a  partial  loss  of 
three-eighths  on  the  profits.     TUlinghaet  and  Loomie  v.  Shaw,  36. 

Cases  and  authorities,  37,  n.  (a)  and  (5.) 

VII.  Neutrality,  breach  of. 

14.  A  vessel  was  insured  from  New  York  to  Amsterdam,  and  at  the  time  of  her 
sailing  from  New  York,  it  was  not  known  that  the  Tezel  was  blockaded 
by  the  British.  The  master,  daring  the  voyage,  put  into  Cruxhaven,  and 
was  there  informed  that  Amsterdam  was  blockaded ;  but  supposing  that  he 
should  not  be  captured  for  the  firet  attempt,  sailed  from  Cruxhaven  with 
the  intention  of  entering  Amsterdam,  knowing  it  to  be  blockaded ;  and  on 
his  way  the  vessel  was  captured  by  a  British  cruiser  and  condemned  ;  it 
was  held,  that  sailing  for  a  port  understood  to  be  blockaded  is  not  a  breach 
of  neutrality,  so  as  to  affect  the  warranty  in  a  policy  of  insurance. 

Vo»  and  Oravee  v.  The  United  Inewanee  Company,  469. 
Reversing  decision  of  Supreme  Court,  180. 
Cases  and  authorities,  191,  n.  (&.) 
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Vm.  Policy.  . 

1.   Upon  bottomry  interest 

15.  An  inBarance  on  the  vessel  will  not  coyer  a  bottomry  interest,  unless  it  is 
expressly  mentioned  in  the  policy. 

Robertson  and  Brown  v.  United  Ins.  Co.  250. 

.  2.  Construction  of. 
(a)  "  All  articles  perishable  in  their  own  nature,  "  skins"  "  hides" 

16.  A  policy  of  insurance  contained  a  memorandum,  *'  that  salt,  &.c.  and  all 
articles  that  are  perishable  in  their  own  nature,  are  warranted  by  the  assur- 
ed free  from  average,  unless  general ;  and  sugar,  &>c,  skins,  hides  and  to- 
bacco, are  warranted  free  from  average,  under  seven  per  cent,  unless  ge- 
neral.*' A  quantity  of  deer  skins,  part  of  the  cargo,  were  damaged,  by 
which  a  loss  of  ten  per  cent.  :on  the  cargo  was  occasioned.  It  was  held, 
that  the  deer  skins  were  not  comprehended  under  the  general  words  of  the 
memorandum,  as  to  articles  perishable  in  their  own  nature,  but  under  the 
clause  relative  to  skins  and  hides,  and  that  the  insured  were,  therefore,  en- 
titled to  recover.    Bakewell  v.  United  Ins,  Co.  246. 

Authorities,  248,  n.  (6.) 

(b)  "  Dried  fish"  "  alt  other  articles  perishable  in  their  own  nature." 

17.  Where  "  dried  fish,"  were  enumerated  among  the  ariticles  in  the  memo- 
randum to  a  policy  of  insurance,  as  free  from  average,  unless  general ;  as 
also,  **  all  other  articles  perishable  in  their  own  nature ;"  it  was  held,  that 
pickled  fish  were  not  included  in  the  memorandum,  and  that  the  plaintiiT 
might  recover  for  an  average  loss  on  them.    Baker  v.  Ludlow,  289. 

Authorities,  290,  n.  (6.) 

(c)  "  French  risks  excepted." 

18.  Where  a  vessel  was  insured,  excepting  French  risks,  and  was  captured 
by  a  French  privateer,  and  after  being  detained  four  da3rs,  was  recaptured 
by  a  British  frigate,  and  condemned,  as  French  property,  it  was  held,  that 
the  insured  could  not* recover.    Roget  v.  Thurston,  248.  ' 

19.  The  detention,  like  a  deviation  for  that  period,  altered  the  risk,  and  must, 
therefore,  be  considered  as  discharging  the  policy.    Per  Radcliff,  J.    Id. 

Authorities,  250,  n.  (a.)  ^ 

(J)  "  Lawful  goods:' 

20.  In  an  action  on  a  policy  of  insurance  on  "  all  lawful  goods,  ^.  against  all 
risks,"  it  was  held,  that  the  insurance  covered  all  goods  lawful  to  be  expor- 
ted from  the  United  States,  though  contraband  of  war,  and  owned  by  a  sub- 
ject of  one  of  the  belligerents.    Skidmore  v.  Desdoity,  77. 

Cases,  77,  n.  (a.) 

21.  Articles  contraband  of  war,  are  lawful  goods,  within  the  meaning  of  those 
words  in  a  policy  of  iusurance.  Goods  not  prohibited  by  the  laws  of  the 
country  to  which  the  vessel  belongs,  are  lawful  goods,  and  the  insured  are 
not  bound  to  disclose  to  the  insurers,  that  the  goods  are  contraband  of  war. 

Affirmed  in  the  Court  of  Errors,  487.  Juhelv.  Rhinelander,  120. 

Cases,  120,  n.  (a.) 
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3.  Wager, 

22.  Validity  of,  considered,  335,  n.  (b,)    See  also  supra,  Juhel  ▼.  Church. 

4.  Action  on — Evidence, 

S3.  In  an  action  on  a  policy  of  insurance,  the  words  condemned  as  lawfnl  prize 
in  the  sentence  of  a  court  of  admiralty,  affi>rd8  no  necessary  inference  that 
the  yessei  was  enemy's  property ;  and  such  sentences  are  not  conclusive 
evidence  of  the  fact.    Ooix  v.  Low,  480. 

34.  The  question  considered,  480,  n.  (a,)  (6,)  (c.) 

25.  A  sentence  of  a  court  of  admiralty  is  only  prima  facie  evidence  of  any  fact, 
and  will  have  no  effect,  if  sufficient  appears  in  the  sentence  to  rehut  the 
presumption  of  the  existence  of  such  fact. 

Johneton  and  Weir  v.  Ludlow,  481. 
Authorities,  486,  n.  (6.) 

26.  In  an  action  on  a  policy  of  insurance,  the  sentence  of  a  foreijrn  court  of  ad- 
miralty is  not  conclusive  evidence  as  to  the  character  of  the  property,  and 
a  breach  of  the  warranty  of  neutrality. 

Vandenheuvel  v.  The  United  Insurance  Company,  451. 
Cases  and  authorities,  468,  n.  {a)  and  (6)  ;  144,  n.  (6) ;  168,  n.  (a)  and  (h.) 

27.  Where  a  policy  of  insurance  contained  the  following  danse  :  <*  It  is  also 
agreed,  tl^at  the  property  be  warranted  by  the  assured,  free  from  any  charge, 
damage,  or  loss  which  may  arise  in  consequence  of  seizure  or  detention,  for 
or  on  account  of  any  illicit  or  prohibited  trade,  or  any  trade  in  articles  con- 
traband of  war,"  and  the  vessel  and  cargo  having  been  captured,  part  of 
her  cargo,  consisting  of  block  tin  and  tin  plates,  was  condemned  as  con* 
traband  of  war,  it  was  held,  that  the  insured  were  entitled  to  recover  for  any 
loss  in  consequence  of  the  capture ;  the  sentence  of  the  court  of  admiralty 
not  being  conclusive  evidence  that  the  tin  was  contraband  of  war. 

Laing  v.  The  United  Insurance  Company,  487. 
Reversing  decision  of  Supreme  Coort,  174. 
Authorities,  174, 177,  179,  n.  (a)  and  (6.) 

IX.  Premium. 

28.  A  policy  of  insurance  was  effected  on  the  cargo  of  a  ship  from  Calcutta  to 
Baltimore,  by  A.  as  the  agent  of  B.  and  for  his  account  The  policy  was 
in  the  ftune  of  A.  generally,  for  25,000  dollars,  as  interest  might  appear. 
The  cargo  belonged  to  B.  and  four  other  persons,  and  was  purchased  with 
the  proceeds  of  the  outward  cargo.  B.  carried  on  business  for  himself,  and 
was  unconnected  in  trade  with  the  other  persons,  who  knew  nothing  of  the 
insurance.  The  proportion  of  the  return  cargo  belonging  to  B.  in  fact 
amounted  only  to  about  13,000  dollars.  B.  brought  an  action  for  a  return 
of  premium,  for  the  difference  of  the  sum  subscribed  to  the  policy,  and  the 
amount  of  his  interest ;  it  was  held,  that  B.  and  the  four  others  were  not 
partners,  and  that  B.  was  entitled  to  recover  back  the  premium  for  Uie 
amount  of  his  interest  overvalued  in  the  policy. 

Holnus  V.  The  United  Ins*  Co,  329. 

29.  If  property  be  insured  to  a  larger  amount  than  the  real  value,  the  overplna 
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premiom  is  reeoTerable  by  the  ftmnred,  becauBO  the  inrarertliall  not  receive 
the  price  of  a  risk  which  he  haa  not  ran.    Per  Kent,  J.    Id, 
Cases  and  authorities,  330,  n.  (a)  and  (h.) 

30.  A.  having  chartered  a  ship  to  bringr  a  cargo* from  the  Spanish  Main  to 
New  York,  effected  a  policy  of  hunirance  on  the  profits,  valned  at  13,000 
dollars ;  no  other  proof  of  interest  to  be  required  but  the  policy ;  and  if  the 
goods  did  not  arrive,  the  insured  was  to  recover  for  a  total  loss ;  and  the 
goods  were  warranted  free  from  average  and  without  benefit  of  salvage  to 
the  insurer.  The  vessel  finding  no  cargo  at  the  Spanish  Main,  returned  to 
New  York  in  ballast,  without  any  goods.  A.  brought  an  action  against  the 
insurer  for  a  return  of  premium  ;  and  it  was  held,  that  the  insurer  having 
run  the  risks  enumerated  in  the  policy,  and  the  ship  having  retnmed  in 
safety,  A.  was  not  entitled  to  a  return  of  premium. 

Juhel  V.  Church,  333. 

X.  Representation. 

See  170,  n.  (6) ;  171,  n.  (a) ;  173,  n.  (h) ;  129,  n.  (a.) 

XI.  Seaworthiness, 

See  Wakeantt,  Jnfira,  XII.  2. 

XII.   Warranty. 

1.  Expre»9,  what  anwunU  to* 
See  Infra.     Amsrioan  Smr. 

2.  ConatnteXion  of. 
(a)  American  property, 

31.  A  vessel  belonging  to  A.  who  was  a  natural  bom  citiien  of  the  United 
States,  was  insured,  by  a  policy,  dated  the  1st  of  November,  1796,  on  a 
voyage  from  New  York  to  London  ;  and  was  warranted  Ameriean  property. 
Afterwards,  and  before  the  vessel  actually  sailed  on  the  voyage  inanred,  viz. 
on  the  27th  of  April,  1797,  A.  sold  and  transferred  the  vessel  to  B.  a  native 
of  Great  Britain,  who  had  emigrated  to  New  York,  and  become  a  naturalized 
citizen  of  the  United  States,  on  the  6th  of  April,  1797.  The  vessel  having 
been  captured  by  the  French,  and  condemned  as  good  prize  ;  it  was  held, 
in  an  action  on  the  policy,  that  B.  was  to  be  considered  aa  having  emign- 
Xi^d.,  flagrante  hello,  and  a  British  subject,  so  as  to  justiiy  the  condemna- 
tion ;  and  that  A.  having  by  his  own  act,  before  the  commencement  of  the 
risk,  changed  the  property  from  neutral  to  belligerent,  ihere  waa  a  breach 
of  the  warranty.    Jaekton  v.  The  New  York  Inourance  Company,  191. 

Reversed,  see  infra,  Neutral  Property,  Duguet  v.  Rhinelander. 
Authorities,  195,  n.  (a.) 

{h) '*  Amtriean  Ship.*' 
39.  If  a  vessel  be  described  in  a  policy  of  insurance  as  an  Ameriean  sbipy  it  is 
a  warranty  that  she  is  American. 

Murray  v.  The  United  Inmaranee  Company,  168. 

Vol.  IL  94 
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33.  Where  an  American  vessel  waa  Uanafitrred  to  A.  in  trust  to  aecnn  a  dobi 
due  to  B.  who  was  a  British  subject,  it  was  held,  that  B.  being  the  eqtiuy 
que  trust  of  the  profits  or  the  vessel,  and  a  subject  of  one  of  the  boUigeients, 
the  vessel  ceased  to  be  American ;  and  the  fact  not  being  commnnicated  to 
the  insurers,  the  policy  was  void  ;  and  the  insured  entitled  to  a  return  of 
premium  only.    Id, 

See  173,  n.  (6.) 

(c)  "  Illicity"  "prohibited/'  or  "  contraband  trade," 

34.  Where  a  policy  or  insurance  contained  the  following  clause :  '*  It  is  also 
agreed,  that  the  property  be  warranted  by  the  assured,  free  from  any  charge, 
damage,  or  loss  which  may  arise  in  consequence  of  seizure  or  detention,  for 
or  on  account  of  any  illicit  or  prohibited  trade,  or  any  trade  in  articles  con- 
traband of  war,"  and  the  vessel  and  cargo  having  been  captured,  part  of 
her  cargo,  consisting  uf  block  tin  and  tin  plates,  was  condemned  as  eon* 
traband  of  war,  it  was  held,  that  the  insured  were  entitled'to  recover  for  any 
loss  in  consequence  of  the  capture  ;  the  sentence  of  the  court  of  admiralty 
not  being  conclusive  evidence  that  the  tin  was  contraband  of  war. 

Laing  v.  The  United  Insurance  Company,  487. 
Reversing  decision  of  Supreme  Court,  174. 

35.  A  subject  of  Great  Britain  domiciled  in  New  York,  and  engaged  in  trade 
from  the  United  States  with  the  enemies  of  Great  Britain,  is  considered  as  a 
citizen  of  the  United  Stales  in  regard  to  such  trade,  which  is  not  within  the 
clause  in  the  policy  of  insurance  by  which  the  property  is  warranted  by 
the  assured  tree  from  any  charge,  &c.  in  consequence  of  a  seizure  or  deten- 
tion for  or  on  account  of  any  illieit  or  prohibited  trade,  &c. 

Johnston  v.  Ludlow,  481. 

36.  To  constitute  a  breach  of  the  warranty  by  the  assured  against  seizure  or  de- 
tention on  account  of  illicit  or  prohibited  trade,  dtc.  there  must  be  an  illicit 
or  prohibited  trade,  in  fact,  existing.  It  is  not  sufficient  that  there  has 
been  a  condemnation  under  pretext  of  such  a  trade.    Id, 

Auihorities,  486,  n,  (6.) 

37.  See  further,  upon  the  construction  of  warranties,  129,  n.  ^s.) 

{d)  "  Neutral  property." 
36.  Where  a  subject  of  a  belligerent  state  emigrates  to  this  country,  ^^rrso/s 
hello,  and  becomes  naturalized,  such  naturalization  will  support  a  warranty 
of  neutral  property,  in  a  policy  of  insurance ;  and  the  assured  need  not  die-    / 
close  to  the  insurer  the  time  of  his  emigration. 

*  Duguet  V.  Rhinelander,  476. 

Authorities,  479,  n.  (6.) 

3.  Implied — Seaworthiness, 
39.  It  is  an  implied  warranty  in  every  contract  of  insurcnce,  whether  on  a 
vessel  or  goods,  that  the  vessel  is  seaworthy,  apd  competent  to  perform  the 
voyage :  and  it  makes  no  difference,  though  the  vessel  was  surveyed  be- 
fore she  sailed,  and  pronounced  by  carpenters  to  be  competent,  if  she  proves, 
in  the  course  of  the  voyage  not  to  be  seaworthy. 

I¥arren  v.  The  United  Ins.  Co,  231, 
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40.  What  m  nqoirtd  to  answer  the  warranty  of  eeaworthinefli  8S9»  n.  (a.) 

4.  Breach  of. 
See  129)  n.  (a.)     Supra,  XII.  3. 

JAIL  LIBERTIES. 

I.  Bond  f or ^  when  good. 
II.  Escape  from. 

I.  Bond  for  J  when  good. 

1.  If  a  bond  be  taken  by  the  sheriff  for  the  ease  and  convenience  of  the  pri- 
■oner,  eo  that  he  may  gfo  at  large  within  the  walls  of  the  prison,  and  con- 
ditioned that  he  shall  remain  a  true  and  faithful  prisoner,  it  is  not  a  bond 
for  ease  and  favor,  nor  void,  though  not  taken  in  the  manner  directed  by 
the  act  relative  to  jail  liberties.    Dole  v.  Bull  and  Porter,  239. 

2.  A  bond  taken  by  the  sheriff,  that  a  person  in  execution  shall  remain  a  true 
and  faithful  prisoner,  is  valid.    Id, 

3.  A  bond  taken  by  the  sheriff  to  induce  a  less  rigorous  imprisonment  is  good, 
if  the  indulgence  be  such  as  he  would  otherwise,  consistently  with  his  duty, 
be  authorized  to  grant ;  but.  If  it  confer  a  privilege  inconcistent  with  his 
doty  by  which  the  object  of  the  imprisonment,  as  a  means  to  compel  a  sa- 
tisfaction of  the  plaintiff's  demand,  may  be  impaired  or  defeated,  the  bond 
is  illegal  and  void.     Per  Radcliff,  J.     Id, 

Cases  and  authorities,  245,  n.  (a.) 

II.  Escape  from. 

4.  A  bead  was  given  to  the  sheriff  by  a  prisoner  in  execution,  to  remain  a  faith- 
ful prisoner  within  the  liberties  of  the  prison.  The  prisoner  afterwards, 
aocfdently,  walked  sixteen  feet  over  the  prescribed  limits,  which  in  many 
parts  were  bounded  by  an  imaginary  line,  and  returned  immediately,  with- 
out the  knowledge  of  the  sheriff,  and  before  any  action  brought ;  H  was 
held,  that  no  action  could  be  maintained  on  the  bond,  which  was  given  for 
the  indemnity  only  of  the  sheriff,  and  this  being  a  mere  voluntary  escape, 
and  a  voluntary  return,  before  action  brought,  the  sheriff  could  not  be  dam- 
nified.   Dole  V.  Moulton  and  otkero,  205. 

Cases  and  authorities,  209,  n.  (a)  and  (6.) 

See  Escape. 

JUDGMENT. 

I.  Arrest  of. 
II.  Error  in. 

III.  Satisfaction  of  by  Plaintiff  after  assignment  and 
notiu. 
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lY.  TVial  of  issue  of  payment  after  aeeigtimera. 
V.  Trial  of  issue  of  usury  in, 

YL   Whether  '<  Judgmentj''  within  the  words  of  the  Sta- 
tute of  Usury, 

I.  Arrest  of 
S«6  Practici,  IX. 

n.  Error  in. 

1.  Where  jadgment  rendered  for  a  larger  snm  than  the  damagea  laid  in  the 

plaintiff's  declaration,  18,  n.  (a.*) 
9.  Bemittttor  of  ezeeei.    Id. 

III.  Satisfaction  of  by  Plaintiffs  after  asstgnment  and 

notice. 

8.  Where  the  plaintiff  after  he  had  assigned  a  judgment  to  a  third  person,  and 
given  notice  to  the  defendant  of  snch  assignment,  entered  up  satisfaction  on 
the  record,  the  court  on  motion,  ordered  the  entry  of  satisfaction  to  he  Ta- 
cated.     Warden  v.  Eden,  258. 

lY.  Trial  of  issue  of  payment  after  assignment. 

4.  Where  the  defendsnt  alleged  payment  to  the  plaintiff,  made  by  him,  on  a 
judgment  which  had  been  assigned  to  a  third  person,  the  court,  on  motion  for 
that  purpose,  refused  to  award  an  issue,  to  try  the  truth  and  validity  of  the 
payment ;  but  left  the  party  to  his  remedy  by  audita  querela,  as  the  time  when 
the  defendant  received  notice  of  the  assignment  was  contested ;  though  the 
ooart  might,  if  they  had  thought  proper,  have  stayed  execution  on  the 
judgment,  until  it  was  revived  by  ecire  faeiae,  or  by  an  action  of  debt, 
when  the  plaintiff  might  plead  the  payments.    Wardell  v.  Eden,  258. 

Y.  Trial  of  issue  of  usury  in. 

6.  The  proper  way  to  try  the  tmth  of  the  allegation  of  usury,  in  regard  to  a 
judgment,  entered  upon  a  bond  and  warrant  of  attorney,  is  to  retain  the 
judgment,  and  award  a  feigned  issue  to  try  the  fact 

Warden  v.  Eden,  35& 

6.  Where  there  is  color  for  the  allegation  that  a  bond  on  which  a  judgment 
has  been  entered  up  on  a  warrant  of  attorney  is  usurious,  the  conrt  will 
award  a  feigned  issue  to  try  the  fact    Gilbert  v.  Eden,  280. 

Anthorities,  280,  n.  (a.) 
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YI.   Whether ''  Judgment,''  ioUhin  the  words  of  the  Statute 
of  Usury. 

7.  A  jodgment  if  not  within  the  statnte  ngainM  iwury. 

WardeU  ▼.  Eden,  191. 

See  Damages,  III.    Evidence,  Y. 

JURY,  DISCHARGE  OP. 

I.  In  capital  cases. 
II.  In  other  criminal  cases. 

I.  In  capital  cases. 

1.  Whether  the  oourt  can  diacharge  a  jury  in  a  capital  ease  on  the  gronnd  that 

they  cannot  agree.     Que.    Per  Kent,  J.    The  People  ▼.  OlcoU,  301. 
3.  The  question  conaidered,  312,  n.  (e.) 

II.  In  other  criminal  cases. 

3.  A.  and  B.  were  indicted  for  a  conepiracy  to  defraud  C.  B.  was  acquitted, 
and  the  jury  l)eing  unable  to  agree  on  a  rerdict  whether  A.  was  guilty  or 
not,  the  court,  against  the  consent  of  A.  ordered  a  juror  to  be  withdrawn, 
and  the  jury  discharged.  It  was  held,  that  the  court  may,  in  their  discre- 
tion, in  a  criminal  case,  discharge  a  jury  who  are  unable  to  agree  on  a  ver- 
diet,  and  against  the  consent  of  the  defendant,  who  may  be  brought  to  trial 
a  aecond  time  for  the  same  ofience. 

Tke  People  ▼.  Oleott,  301. 

4.  The  court  of  sessions  has  power  to  dbcharge  a  jury,  without  the  consent  of 
the  prisoner,  in  case  of  an  indictment  for  a  misdemeanor ;  but  the  power 
rests  in  sound  discretion,  and  ought  to  be  exercised  with  caution. 

The  People  v.  Denton,  275. 

5.  Where  a  jury  could  not  agree  on  a  verdict,  after  being  out  all  night,  and 
part  of  a  day,  and  the  court  discharged  them,  without  the  consent  of  the 
party,  the  discharge  was  held  to  be  proper,  and  the  prisoner  was  again  ar- 
raigned on  the  indictment  for  the  same  offence.    Id. 

See  Conspiracy,  II. 

JUSTICE  AND  JUSTICE'S  COURT. 
I.  Certiorari  to. 

1.  Afof  ton  of  Juetice  to  quaeh. 

2.  Effect  of  ae  eupereedeae. 

n.  Action  againat^for  want  of  Jurisdiction. 

1.  When  liable. 

2.  When  not  liable. 

3.  Hoio  Juriidictim  of,  mu$t  appear. 
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1.  Certiorari  to. 

1.  Motion  of  Juotiee  to  quash. 
1.  A  jiutice  cannot  move  to  qnaah  a  certiorari  directed  to  him.     He  mmt 
obey  it  at  his  peril ;  and  retam  what  ia  legally  required  of  him,  and  take  no 
notice  of  what  he  is  not  bound  by  law  to  return. 

Van  PatUn  ▼.  Oudorkirh,  108. 

3.  ^€ct  of  ao  9uper9edea9. 
28,  n.  (a.) 

n.  Action  against^  for  want  of  Jwrisdictum. 

1.  WhenliahU, 
%  Where  a  justice  of  the  peace,  under  the  ten  pound  act,  issued  an  execu- 
tion against  the  body  of  a  defendant  who  was  by  law  pri?tleged  from  im- 
prisonment, Toluutarily,  and  without  the  request  or  authority  from  any 
plaintiff,  it  was  held,  that  he  was  liable  to  an  action  for  false  imprisonment 

PtreiwU  r.  JonoM,  49. 

3.  Where  a  justice,  after  a  certiorari  from  this  court  was  delivered  to  him, 
proceeded  to  try  the  issue  of  traverse  on  an  indictment  mider  the  act  to  pre- 
vent forcible  entries  and  detainen,  and  the  defendant  being  found  guilty, 
the  writ  of  restitution  was  issued,  and  the  defendant  turned  out  of  posses- 
sion, it  was  held,  that  the  proceedings  of  the  justice,  after  the  certiorari, 
were  coram  nonjudiee,  and  void,  and  that  the  justice  was  liable  to  an  ac- 
tion of  trespass.    Caee  v.  Shepard,  27. 

Cases  and  authoriUes,  50,  51,  n.  (a,)  (a,)  (6,)  (c) ;  38,  n.  (b.) 

2.  When  not  liable. 

4.  While  a  justice  acts  ministerially,  or  as  a  clerk  of  the  party,  he  will  be  jus- 
tified in  issuing  any  process  within  his  jarisdiction  that  may  be  demanded 
by  the  plaintiff.  But  in  order  to  charge  the  plaintiff  in  the  suit,  it  should 
appear  that  it  was  really  his  act ;  it  ought  not  to  depend  on  the  general  in- 
tendment of  the  law  that  every  writ  or  process  is  purchased  by  the  party 
in  whose  favor  it  issues.    Percival  v.  Joneo,  49. 

Cases  and  authorities,  28,  n.  (6.) 

3.  How  Juriedietion  of,  muet  appear. 
28,  n.  (*.) 

LACHES. 

See  Agent,  III.    Bail,  IY.  1.    Bills  of  Exchange  and 
Promissory  Notes,  I.  II.  4. 

LANDLORD  AND  TENANT. 

I.  Showing  Title  out  of  Landlord. 
U.   When  the  relation  exists. 
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I.  Showing  Title  out  of  Landlord. 

1.  Where  A.  who  had  been  many  yeare  in  poaaeHion  of  land  ander  B.,  the 
auppoaed  proprietor,  applied  aiterwarda  to  C.  aa  the  real  owner,  to  porchaae, 
and  requeated  to  be  considered  aa  tenant ;  in  an  action  of  ejectment  by  C. 
against  A.  it  was  held,  that  A.  might  show  that  he  made  the  application 
under  a  mistake,  and  prove  a  title  out  of  C.  though  he  could  not  set  up  an 
adverse  possession  of  twenty  years. 

Jackson  ex  dem.  Viely  and  Clark  ▼.  Cuerden,  353. 
Authorities,  355,  n.  (a.) 

11.   When  the  relation  exists. 

2.  A.  waa  not  tenant  to  C.  ao  as  to  be  entitled  to  a  notice  to  quit 

Jaekton  ex  detn.  Viely  and  Clark  v.  Cuerden,  353. 

LEGACY. 

I.  Construction  of  Testament^  when  Legacy  due^  and  in- 

interest  on. 
II.  Evidence  in  action  for. 

111.    When  Legacy  is  presumed  to  be  given  in  satisfaction 
of  debt. 

I.  Construction  of  Testament,  when  Legacy  due  and  inter- 
est on. 

1.  A.  devised  his  lands  to  his  two  sons,  charged  with  the  payment  of  specific 
sums  by  each  to  his  executors,  and  bequeathed  to  his  granddaughter,  two 
hundred  pounds,  to  be  paid  to  her  when  she  came  of  age  out  of  the  sums 
so  directed  to  be  paid  by  his  sons  to  his  executors.  It  was  held,  that  the 
legacy  to  the  granddaughter,  carried  interest  from  the  time  it  waa  due,  and 
not  before  ;  and  that  it  was  due  when  the  legatee  arrived  at  the  age  of 
twenty -one  yeare. 

Van  Bramer  and  wife  v.  The  Executori  of  Hoffman,  200. 

2.  Whye  a  legacy  is  given  to  a  child,  payable  at  a  particular  time,  and  no 
provision  is  made  for  its  maintenance,  equity  will  decree  interest  from  the 
testator's  death,  by  way  of  maintenance.  But  this  rule  does  not  apply  to  a 
legatee  who  is  a  grandchild.    Per  Radeliff,  J.     Id, 

3.  If  a  legacy  be  charged  on  land,  and  no  time  of  payment  is  mentioned  in 
the  will,  the  role  is  that  it  shall  carry  interest  from  the  time  of  the  testa- 
tor's death.     Per  Radcliff,  J.    Id, 

Casea  and  authorities,  202,  203  ,  n.  (a,)  (a.) 

See  also  Infra^  II. 

IL  Evidence  in  action  far. 

4.  In  an  action  bronght.by  A.  againai  an  axacotor  for  a  legacy,  the  defaadaiit 
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ofbred  in  eTidenca  m  account,  and  certain  bondi  which  hid  been  paid  and 
cancelled  by  the  tettator,  on  which  there  was  an  endonement  by  the  teeta- 
tor,  that  by  agreement  between  A.  and  B.  they  were  .to  be  charged  to  the 
account  of  A.  and  the  bonds  were  for  that  reason  cancelled.  The  endorse- 
ment wu  prior  to  the  date  of  the  will.  It  was  held,  that  the  account,  and 
endorsement  made  on  the  bonds,  were  not  sufficient  evidence  to  support 
the  debt  set  up  against  A.  by  the  executor.  And  that  if  the  debt  had  been 
proved,  it  would  not  have  been  released  or  eztingaished  by  the  legacy. 

RickeU  and  wife  ▼.  LivingtUm,  97. 

III.   Where  Legacy  is  presumed  to  be  given  in  satisfaction 

of  debt. 

103,  n.  (a.) 

LICENSE. 

To  Mil  liquor  or  keep  an  inn— jurisdiction  of  board  or  officer  to  grant— iiregn- 
larity  in  granting — ^license  by  parol,  349,  n.  {h,) 

LIMITATION. 

A.  being  seised  of  lands,  by  indenture,  **  in  consideration  of  natural  love  and 
affection,  and  for  the  better  maintenance  of  the  grantee,  conveyed  .the 
premises  by  the  words,  *  give,  grant,  alien,  enfeoflfand  confirm,'  to  his  daugfa. 
ter,  H.  and  B.  her  husband,  to  the  use  of  H.  for  life,  with  power  to  her  to 
•ell  the  same  in  fee,  at  any  time,  if  she  choose,  to  any  person,  by  deed  or 
will,  and  the  money  arising  from  such  sale  to  keep  for  her  own  use  and 
maintenance  ;  and  in  case  the  said  H.  should  not  sell  the  premises,  then* 
after  her  death,  he  the  said  A.  conveyed  the  same  to  B.  the  son  in-law,  for 
life,  and  after  his  death,  to  the  heirs  of  the  body  of  H.  and  his,  her,  or  their 
heirs  and  assigns  for  ever,  equally  to  be  divided  between  them,  share  and 
share  alike."  B.  and  H.  took  poosession,  and,  afterwards,  for  the  consider- 
ation of  five  shillings  by  lease  and  release,  conveyed  the  premises  to  C  in 
fee,  in  trust  that  he  should  reconvey  the  same  premises  to  B.  in  fee  ;  and 
C.  being  so  seised  by  virtue  of  such  lease  and  release,  on  the  next  day,  for 
the  consideration  of  ten  shillings,  reconveyed  the  premises  to  B.  who,  after- 
wards made  his  will,  devising  the  premises  to  D.  for  31  years,  an^  died. 
H.  died  without  issue,  and  A.  afterwards  died,  leaving  four  sons  and  four 
daughters,  hb  heirs  at  law.  In  an  action  brought  by  the  heirs  at  law  against 
a  tenant  under  D.  it  was  held,  that  H.  took  an  estate  for  life,  with  a  vest- 
ed remainder  in  tail ;  that  the  words  **  heirs  of  the  body,"  Slc.  were  words 
of  li$nitation  and  not  of  purehaoe,  notwithstanding  the  words  added,  "  and 
to  his,  her,  or  their  heirs  and  assigns,**  6lc  which  were  to  be  rejected  as  re- 
pugnant to  the  estate  created  by  the  preceding  words ;  and  that  the  power 
to  H.  was  intended  for  her  benefit,  and  was  well  executed ;  and  the  estate 
vested  in  B.  and  those  claiming  under  him. 

Brani  ox  dem.  Tke  Heiro  of  ProMoot  v.  OeUton,  384. 

SeeSHBLLT's  Case,  Rule  in. 
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LOCAL  ACTION. 

See  Action. 

MANDAMUS. 
I.  General  principles  on  which  granted. 

Not  where  another  adequate  epecifie  legal  remedy. 

II.  To  Inferior  Courts. 

1.  Where  it  liee. 

9.  Where  it  doee  not  lie. 

III.  Practice. 

IV.  Analytical  Index  to  Note  (6,)  p.  217. 

I.  General  principles  on  which  granted. 

Not  where  another  adequate  epeeifie  legal  remedy. 

1.  Where  the  plaintifi,  who  were  admioistratore  in  a  cause  in  the  eonrt  of  com- 
mon pleas,  recovered  less  than  twenty-five  dollars  damages,  and  that  court 
gave  jodgment  for  the  damages,  bnt  not'  for  the  costs,  this  court  refused  to 
grant  a  mandamus  to  compel  them  to  give  judgment  for  the  coats.  The 
proper  remedy  is  by  a  writ  of  error.    Jansen  et  al.  v.  Davison^  73. 

Cases  and  anthorities,  73,  n.  (a.)  ;  217,  n.  (6.) 

II.  To  Inferior  Courts. 

1.  Where  it  lies. 
3.  If  a  court  of  common  pleas,  without  sufficient  ground,  refuse  to  seal  a  bill 
of  exceptions,  it  is  a  contempt,  and  this  court  will  award  a  mandamue  to 
compel  them  to  sign  it. 

People  ex  rel  AUaire  y.  Judgee  of  Wettcheetart  118. 
Cases  and  authorities,  118,  n.  (b) ;  217,  n.  (b.) 

3.  Where  a  verdict  'n  found  for  the  plaintiff,  and  the  judgment  of  the  oonrt 
below  is  arrested,  and  the  plaintiff  wishes  to  bring  a  writ  of  error,  the  pro- 
per course  is  for  the  plaintiff  to  move  the  court  for  judgment  against  him- 
self, and  for  the  defendant,  for  the  insufficiency  of  the  declaration,  on  which 
judgment  a  writ  of  error  will  lie,  but  not  on  an  arrest  of  judgment.  If  the 
court  below  refuses  to  give  such  judgment,  on  the  prayer  of  the  party,  this 
court  will  grant  a  mandamue  to  compel  them  to  give  judgment.* 

Fith  v.  Weatherwax,  215. 
Cases  and  authorities,  217,  n.  (b,) 

2.  Where  it  does  not  lie, 

4.  If  a  bill  of  exceptions  tendered  to  a  court  be  untmei  it  is  a  sufficient  eaUM 
to  refuse  a  mandamus  to  compel  them  to  sign  it. 

People  ex  rel  Allaire  ▼.  Judges  of  WesUkestsTp  US. 
Cases  and  authorities,  217,  n.  (6.) 
Vol.  n.  96 
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in.  Practice. 

5.  Where  a  court  of  commoD  pleas  refosea  to  grive  judgment  in  a  eanae  be- 
fore them,  this  court  will  not  grant  a  mandamuB,  until  after  a  role  to  show 
cause  has  first  been  granted  for  the  purpose. 

The  People  v.  The  Judgee  of  Cayuga,  68. 
Cases  and  authorities,  68,  n.  (a.)  ;  217,  n.  (6.) 

IV.  Analytical  Index  to  Note  (6,)  p.  217. 

I.  Of  the  necebsitt,  oaioiN  and  nature  of  Mandamus. 
II.  Of  wH0*MAir  issue  the  Wkit. 

III.  Of  the   FKINCIFI.BB  UPON   WHICH  THE    WkIT  OUGHT  TO   BE   ISSUEDw 

IV.  Of  Mandamus  to  inferior  tribunals  and  judicial  officers  gene- 

RALLY. 

V.  Of  MandaiTub  to  inferior  officers  generally. 
VI.  Of  particular  cases  of  Mandamus  to  inferior  cour,T8  and  offi- 
cers. 
VII.  Of  Mandamus  to  corporations. 
VIII.  Of  the  proceedings  on  Mandamus. 
IX.  Forms. 

I.  Of  the  necessity,  origin  and  nature  of  Mandamus. 
1.  Necettity, 

6.  A  power  must  exist  to  compel  subordinate  officers  and  tribunals  to  perform 
their  acts,  which  public  justice  demands,  §  1,  §  30. 

7.  And  as  specific  remedies  may  fail,  a  residuary  remedy  is  nece«ary,  §  1. 

2.  Origin. 

8.  Of  doubtful  antiquity,  but  much  extended  within  the  last  century,  §  1. 

3.  Nature. 

9.  A  writ  from  a  superior  court  having  jurisdiction,  to  inferior  court,  corpora- 
tion or  individual,  commanding  an  act  of  public  duty  to  be  done,  4  1, 2,  §  30. 

10.  The  yaloe  of  the  matter  or  the  degree  of  its  importance  to  the  public  po- 
lice, is  not  scrupulously  weighed,  §  I,  §  30. 

11.  A  prerogative  writ,  and  why  called  so,  §  4,  3. 

12.  As  a  consequence,  discretionary — of  the  nature  of  the  discretion  to  issae 
the  writ,  ^  4. 

13.  Of  the  eflTect  of  a  remedy  in  equity  on  the  discretion,  $13. 

II.  Who  mat  issue  the  Writ. 

14.  By  common  law,  the  K.  B. 

15.  Those  courts  which  possess  the  general  superintending  power  of  the  K.  B. 

16.  Those  courts  upon  which  the  power  is  conferred  by  statute. 

(a)  Acts  of  congress,  1789,  i  13  ;  1833,  §  2  ;  powers  of  the  U.  S.  Sopreme 

and  Circuit  Courts. 
(6)  Statutes  of  New  York,  Massachusetts,  Maine,  Mississippi,  Michigan^ 

Ohio,  Pennsylvania,  New  Jersey. 
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17*  State  eotat  oaimotusiie  to  a  United  States  .officer,  a»  wek, 

§  3,  and  note. 

III.  Of  the   PRINdlPLU  UPON   WHICH  THE  WeTT  OUGHT  TO  BE  IWUED. 

18.  Only  to  enforce  a  public  right  or  a  public  duty. 

(a)  The  character  of  the  person  sought  to  be  commanded  mnst  be  pub- 
lic. 

{b)  The  act  in  respect  of  which  is  sought  to  be  commanded  must  k^  pub- 
lic. 

(e)  Cases  of  private  perwns  and  of  private  acts.  ^  5,  6. 

19.  The  right  or  duty  in  respect  of  whieh  mandamus  is  soaght,  must  be  ef  a 
legal  character.    Cases,  §  7. 

50.  The  right  or  duty  most  be  perfect,  and  not  inchoate.    Case,  ^  8. 

51.  It  is  a  general  rnloi  that  where  there  is  any  other  remedy,  mandamus 
will  not  lie — as, 

(a)  A  remedy  by  error  or  appeal. 

Reason  of  this,  and  cases,  §  9. 

Cases  where  inferior  tribunal  will  not  give  judgoaent,  so  that  error 
can  be  brought,  ^10. 
(6)  A  remedy  by  action.    Cases,  6§  11,  12. 

(c)  A  remedy  by  quo  warranto.    Cases  and  authorities,  §  12. 

Cases  when  quo  warranto  will  not  lie,  §  12. 

(d)  Or  by  quare  impedit.    Cases,  §  12. 

21.  (a)  Exceptions  to  the  general  rule — these  arise  from  the  nature  of  the 
excluding  remedy,  which  must  be  adequate,  specific  and  legal. 
(a)  "  Adequate,*'  not  obsolete — ca8e8,-r-nor  tedious — cases. 
(6)  "  iSpecific,"  not  a  criminal  prosecution, — cases — ^oor  action  on 
the  case  for  neglect  of  duty,— cases— rfor  neither  can  compel 
the  special  act  to  be  done, 
(c)  '*  Legal,"  not  eqnitable^ases. 
22.  The  right  or  duty,  in  respect  of  which  the  writ  of  mandamus  is  prosecut- 
ed, must  be  positive,  and  not  resting  merely  in  discretion.    Cases. 

(a)  What  is  meant  by  the  discretion  of  inferior  officers  and  tribunals— oa- 
ses.   See  preface  to  this  volume. 
(&)The  duty  to  decide  may  be  commanded,  when  that  does  not  rest  in 
sound  discretion.    Cases,  ^  12,  §$  16-27. 
S3.  A  mandamus  will  not  be  issued  unless  the  party  against  wliom  it  is  sought 
has  refused  to  perform  his  duty,  or  by  some  act  equivalent  to  such  a  refus- 
al manifested  such  an  intention.    Cases,  ^15. 

24.  Nor  will  it  be  granted,  when  the  party  applying  has  slept  upon  his  rights. 
Cases,  §  16. 

IV.  Of  Mandamus  to  inferior  tribunals  4ND  jupicial  officers  oenb- 

RALLT. 

25.  Cases  of  discretion — mandamus  will  not  lie. 

L  Regulation  of  the  practice  in  many  instances.    Cases,  §  17. 
II.  Supervision  of  the  pourse  of  pleading  in  many  instances.    Cases,  f 
18. 


681^  INDEX. 

in.  Deciaoni  of  tpplieatioiw  for  new  Iridt  by  certain  tnlNnale  in  oet^ 

tain  caeee.    Cases,  (  19. 
IV.  In  jadginfr  whether  a  contempt  has  been  committed  against  it    Au- 
thorities, §20. 
But  where  the  civil  riffats  of  a  third  person  becomes  implieated,  the 
writ  lies.    Case,  §  20. 
v.  Other  cases  not  classified,  §  21. 

VL  Admission  and  restoration  of  attorneys,  but  of  this  there  is  some 
doubt,  §  28. 

26.  Cases  when  the  act  sought  to  be  commanded  would  render  the  parties 
ttable  to  an  action — mandamus  Will  not  lie,  §  23. 

27.  Cases  where  mandamus  is  applicable  to  inferior  tribunals  and  judicial  of- 
fioerii  \ 

L  It  is  the  remedy  to  compel  a  diserstion  to  be  exercised  or  judgment 
to  be  given.    Cases,  §  23. 
Distinction  to  be  observed  between  direction  to  act  and  ileie  to  act. 
Cases,  §  23. 
IL  To  compel  a  judicial  officer  to  sign  or  amend  a  bill  of  exceptions,  or 
settle  a  case  according  to  the  facts.    Cases,  §  24. 
But  the  bill  or  case  must  be  tendered  in  time.    Cases,  §  24. 

III.  To  compel  an  inferior  court  to  grant  the  usual  legal  process  to  en- 

force a  judgment    Cases,  §  25. 

IV.  To  compel  an  inferior  court  of  appellate  jurisdiction,  to  do  acts  to 

render  an  appeal  efiective.    Cases,  §  26. 
But  the  appellant  must  not  be  in  fault.    Cases,  §  26,  §  16. 
v.  To  compel  such  a  tribunal  to  grant  or  vacate  an  order  for  a  new 

trial,  when  there  is  no  discretion  to  do  otherwise.  Cases,  §  27. 
VI.  To  compel  an  inferior  court  to  admit  or  restore  an  attorney,  but  the 
better  opinion  seems  to  be,  that  it  will  not  lie  for  such  a  purpose, 
such  act  being  judicial  or  discretionary.  Cases  and  the  question 
considered,  §  28. 
VII.  It  may  be  generally  stated  under  the  principles  upon  which  the  writ 
ought  to  be  issued,  (§§4-17,)  that  the  writ  lies  to  any  inferior  court 
or  judicial  officer,  to  compel  the  performance  of  any  duty,  whe- 
ther mmisterial  or  judicial,  so  that  thers  should  not  be  a  failure  of 
substantial  justice.    Cases  and  authorities,  §  29. 

y.  Of  Mandamus  to  nfFERioa  ovricus  oxnekally. 

28.  Of  the  reason  of  mandamus  to  inferior  officers.    Cases,  §  30. 

29.  Who  are  public  officers. 

Private  individuals  standing  in  a  quan  pnblic  character,  as  arbitra- 
torB,  referees,  &C.  are  public  officen.     §  36,  p.  (217,)  37,  38,  tit 
Office ;  §  37,  tit.  Clergymen.    Id. 
I.  Will  not  lie  where  there  is  a  discretion.    Cases,  §  31. 
II.  Or  where  it  subjects  the  officer  to  an  action,  or  to  costs,  for  which 

he  has  no  means  of  reimbursement    Cases,  §  32. 
m.  Nor  when  the  merits  of  the  case  are  against  the  application.    Cases, 
§33,  §32. 
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30.  Will  lie. 

I.  To  compel  tlie  exerciee  of  a  dlacretion,  bat  not  the  mode  of  exercise. 

Gases,  §  34. 
IL  Generally,  sabject  to  the  rules  before  considered,  (^  4-17,)  wher- 
ever the  act  required  to  be  performed  is  ministerial  in  its  character, 
involving  a  direct  doty  imposed  upon  him  by  law.    Authorities, 
«35. 

VI.  Ov  fAMTlOOLAM.  OASES  OV  MaNDAHUB  TO  DfFBRIOa  COURTS  AND  OFFXCEItS. 

31.  These  are  alphabetically  arrangfed,  §  37.  # 

VII.  MANOAMim  TO   CORFOILATIONS. 

32.  The  reason  of,  §  38,  p.  (217,)  52 ;  §  1,  p.  217. 

33.  Will  not  lie. 

I.  To  control  the  discretion  of  a  corporate  body  or  officer.    Cases,  § 

38,  p,  (217,)  52,  53,  54. 
34  WiU  lie. 

L  To  compel  a  discretion  to  be  exercised,  though  not  to  direct  the 

manner  of  its  exercise.    Cases,  §  39,  p.  (217,)  54. 

II.  To  compel  the  election  of  officers  and  members.    Cases  and  autho- 

riUes,  §40,  p.  (217,)  55. 
Case  of  a  private  corporation.    Id. 

f  II.  To  compel  a  corporator  of  a  public  corporation  duly  elected  to  take  * 
upon  himself  the  execution  of  the  office,  when  there  is  no  sufficient 
excose  for  not  accepting  the  same.    Cases,  §  41,  p.  (217,)  56. 

IV.  To  compel  a  corporation  to  admit  one  elected  to  an  office  or  fran- 
chise in  a  corporation  to  the  legal  possession  of  his  right.  Cases 
and  authorities,  §  42,  p.  (217,)  56,  57. 
V.  To  restore  wherever  it  would  be  granted  to  admit  a  member  or  offi- 
cer of  a  corporation.  Cases  and  authorities,  §  43,  p.  (2 17,)  57,  58 ; 
§  37,  trt.  Office  ;  p.  (217,)  47,  48. 

VL  To  compel  the  amotion  of  officers  in  certain  cases.     Cases  and  au- 
thorities, §  44,  p.  (217,)  59. 
VII.  To  compel  other  acts  which  they  or  their  officera  are  bound  to  do, 
either  by  notice  of  their  official  station  or  by  the  law  of  the  land. 
Cases,  §  45,  p.  (217,)  59,  60,  61. 

VIII.  Of  thb  raocKBDiNGS  on  Mandamos. 

35.  Recurrence  to  the  common  law  necessary  to  ascertain  when  a  mandamus 
ought  to  issue  in  cases  not  pointed  out  by  statute.  Cases,  $46,  p.  (217,)  6], 
62. 

36.  Proceedings  upon  mandamus  according  to  the  common  law,  except  in  the 
case  of  an  intervening  statute.    Cases,  §  4^,  p.  (217,)  62. 

37.  The  application  must  be  founded  on  affidavit  Cases  and  authorities,  § 
47,  p.  (217,)  62,  63. 

(a)  Of  the  title — any  title  fairly  descriptive  of  the  proceeding  on  which 
an  indictment  for  perjury  will  lie,  if  false,  is  sufficient    Id, 
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(k)  Of  the  body— it  should  eontam  a  preeiM  itatoineiit  of  alt  the  i 

tial  Tacts  upon  which  the  party  relies,  in  such  form  that  an  indict- 
ment can  be  founded  thereon  if  false.    Cases.    Id, 
Most  show  a  defaalt    Id. 
That  the  applicant  has  applied  to  defendants  to  do  what  he  re- 

qntres,  and  their  refusal  or  neglect.    Id. 
That  the  applicant  has  complied  with  all  necessary  forms  to  con- 
stitute his  right,  and  entitle  him  to  the  relief  he  prays.    Id, 
Anticipation  of  facts  expected  to  be  stated  on  the  other  side.    Id. 
(e)  Defendant's^ffidavlt  may  he  used  to  supply  a  material  fact  omitted 
or  defectively  stated.    Id.  ^ 

18.  The  application  for  the  writ.    Cases,  §  48,  (217.)  63. 

(a)  Either  ex  parte  or  upon  notice. 

Notice  required  in  etreet  cases.    Cases.    Id. 
Court  will  not  act  until  due  notice  given.     Cases  ao4  authorities. 

Id. 

(b)  Either  for  a  rule  to  show  cause  or  for  a  peremptory  mandamuSi     Id. 

Notice  required  on  application  for  a  peremptory  mandamus.    Id. 
But  a  rule  will  be  granted  ex  parte.    Id. 
(e)  The  application  for  a  rule  niei  is  the  usual  mode  of  proceeding.    Id. 
39.  The  writ 

I.'  As  to  the  joinder  of  plaintifls.    Cases  and  authorities,  §  49,  p.  (317,) 
63,64. 
Will  not  be  issued  to  enforce  the  separate  rights  of  several  indivi- 
duals.   Id. 
II.  To  whom  directed.    Cases,  §  50,  p.  (917,)  64,  65. 

1.  To  him  who  by  law  is  obliged  to  execute  it    Cases.    Id.    ^  51,  . 

p.  <217,)  65. 

2.  When  directed  to  a  eorporation,  it  must  be  directed  to  them  in 

their  proper  name  and  capacity.    Cases,  ^  51,  p.  (217,)  65. 
But  objections  on  this  ground  must  be  taken  in  limine. 
Csses.    Id. 

3.  SuperBodeas  will  be  grapted  for  misdirection,  quia  improvide 

emanavit.    Cases.    Id. 
in.  Of  the  body  of  the  writ     Cases,  §  52,  p.  (217,)  65,  66  ;  §  65,  p. 
.    (217,) -77. 

The  writ  should  contain  all  those  facts  which  are  necessary 
to  show  that  the  party  applying  for  it  is  entitled  to  the  relief 
prayed  for  as.    Cases.    Id. 

(a)  The  title  of  the  relator.    (Id.)    Not  enough  to  refer  to 

affidavits  on  file  to  show  it    Id. 
(6)  The  duty  to  bA  performed,  but  not  particularly  by  what 
authority  this  duty  exists.    Id. 
Cases  of  command  to  admit  or  swear  in. 
*^  *'         to  serve  in  an  office. 

"  **        to  produce  record. 

'*  "        to  read  a  bill  of  exceptions. 

j(e)  As  to  teste  and  return.    Id. 
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40.  AmeDdxnent  of  the  writ    CaBes  and  authoritiaa,  §  63,  p.  (917,)  66,  67. 

(a)  May  be  made  before  returnable  but  not  after.    Id, 

(6)  But  proeecutor  may  move  to  quash,  and  have  a  new  writ    Id. 

41.  Of  the  seryice  of  the  writ    Cases  and  authorities,  §  54,  pi  (917,)  66. 

By  delivering  copy  and  showing  the  original — ^mode  of  service  in  a  coun- 
ty court    Id, 
49.  Of  the  notice  to  quash  or  supercede  the  writ.     Cases  and  authorities,  $ 
55,  p.  (917.)  67,  68. 
(a)  Objections  to  the  form  merely  must  be  taken  in  limine.    Id, 
(6)  Substantial  objections  may  be  taken  before  the  issuing  of  the  peremp- 
tory mandamus. '  Id. 
Cases  of  misdirection. 
"     misjoinder. 

"      defect  that  renders  the  writ /eZo  de  9e. 
"      writ  served  out  in  violation  of  the  intention  of  the  court 

(c)  Motion  to  quash  by  prosecutor.     Id.    §  53,  p.  (917,)  67. 

(d)  Notice  Of  motion  to  quash  or  supersede  must  be  given.    Id, 

49.  Of  attachment  on  default  of  a  return.    Cases,  §  56,  p.  (917,)  69,  and  n.  *. 

43.  Of  enlarging  time  to  make  a  return,  p.  (917,)  64,  note  *. 

44.  By  whom  the  return  is  to  be  made,  and  how  made.     Cases,  §  59,  p. 
(917,)  69. 

(a)  By  him  to  whom  the  writ  is  directed.    Cases  and  anthorities.  Id,* 

Cases  of  return  by  ex-corporate  officers.    Id, 

(b)  Return  without  privity  or  consent  of  the  person  to  whom  the  writ  is 

directed.    Id. 

(c)  How  made.    Id.    And  f  61,  p.  (917,)  74. 

45.  The  retorn.     Cases  and  authorities,  §  58,  59, 60,  61,  69,  p.  (917,)  70,  71, 

79,  73,  74. 

1.  Must  state  the  facts  which  constitute  a  defence.    Id. 

9.  Must  be  certain— certainty  to  a  common  extent  sufficient — presump- 
tion and  intendment  not  allowed  against  return,  but  rather  in  its  favor. 
Id, 

3.  Cases  of  good  and  bad  returns.    Id. 

4.  Need  not  be  signed  of  verified  at  common  law.  Cases  and  authori- 
ties, §  60,  p.  (917,)  74. 

5.  Amendment,  and  motion  of  defendant  to  quash  at  the  return. 

(a)  Amendments  allowed  with  caution. 

(6)  Clerical  mistakes  may  be  amended  after  return  filed. 

(c)  Officer  amerced  at  common  law  for  ill  return. 

50.  Of  traverse  plea  and  demurrer  to  a  return.    Cases  and  authorities,  §  63, 
64,  65,  66,  67,  p.  (917,)  75,  76,  77. 

51.  Of  the  action  for  a  false  return.    Cases  and  anthorities,  §  68,  p.  (917,) 
77,  78. 

(a)  The  only  remedy  when  no  right  given  to  traverse.  Sec,  by  statute. 

Id, 
(6)  May  be  brought  after  judgment  given  on  the  return,  not  before.    Id. 
(c)  Lies  as  well  for  a  $uppre89io  veri  as  a  suggeHio  faUL    Id^ 
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(ji)  No  objection  arbing  out  of  the  mandAmnt  or  retqm  can  be  taken  ia 

this  action.    Id. 
(e)  Form  of  declaration.    Id, 
(/)  Evidence.    Id. 
(g)  The  action  local.    Id, 

52.  Of  the  peremptory  mandamae.    Caaea  and  anthoritiea,  f  69,  p.  (317,)  68, 
69. 

I.  Where  it  may  be  issued. 

(a)  Without  an  aJtematiye  roandamns.    Id, 
(6)  Where  alternative  writ  haa  been  regularly  aerredt  and  no  re- 
turn.   Id, 
(e)  When  return  insufficient    Id, 

{d)  When  return  has  been  falsified  in  an  action  in  the  case  ;  (see 
§  68,  p.  (217,)  78,)  or  upon  plea,  demurrer,  or  by  default. 
Id. 
II.  The  form  thereof.    Id. 
III.  The  practice.    Id. 

53.  Of  the  mode  of  enforcing  obedience  to  the  peremptory  naandamos.  Casaa 
and  authorities,  §  70,  p.  (217,)  79,  80. 

By  attachment  moved  for  on  affidavits — what  they  must  contain — ^mle 
either  nisi  or  absolute — two  sorts  of  attachments  on  a  mandatory 
writ. 

54.  Of  the  damages  and  costs.    Cases  and  authorities,  §  71,  72,  p.  (217,)  80, 
8L 

(a)  General  rule  not  to  give  costs, 
(ft)  Under  Stat  of  9  Anne, 
(c)      "      Rev.  Stat  of  New  York. 
{d)  Cases  of  costs. 

IX.  Forms. 

I.  Mandamus  to  inferior  tribunals  and  judicial  offioera. 

1.  A  general  form  of  an  alternative  mandamus  which  may  be  adapted 

(with  proper  additions,)  to  any  case,  court,  or  officer,    p.  (217,) 
81. 

2.  Peremptory  mandamus  thereon,    p.  (217,)  82. 

3.  Peremptory  mandamus  to  vacate  an  order  setting  aside  ajC/a.    p> 

(217,)  82. 

4.  The  same  to  vacate  an  order  setting  aside  a  report  of  referees,    p. 

(217,)  82. 

5.  Alternative  mandamus  to  restore  an -attorney,    p.  (217,)  83. 

6.  Peremptory  mandamus  thereon.     Id. 

7.  Alternative  mandamus  to  a  court  of  sessions  to  hear  and  determine 

the  appeal  against  an  order  of  bastardy,    p.  (217,)  84^ 

8.  Peremptory  mandamus  thereon.    Id. 

9'.  Alternative  mandamus  to  two  justices  to  take  the  examination  of  a 

pauper,  touching  the  reputed  father  of  a  bastard  child.    Id. 
10.  Peremptory  mandamus  thereon,    p.  (217,)  85. 
II.  Mandamus  to  inferior  officers  and  corporations. 
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11.  Mandamufl  to  one  who  hat  the  custody  of  public  papen  to  permit  a 

penon  to  inspect  and  take  copies  of  the  same.    Id. 

12.  Mandamus  to  a  late  clerk  to  deliver  ap  books,  &c.  to  the  present 

clerk,    p.  (217,)  86. 

13.  Mandamus  to  compel  certain  officers,  as  supervisors,  commissioners, 

&.C.,  to  make  a  road  tax  or  assessment,  for  repaying  sums  ex- 
pended in  public  works,  or  for  other  purposes,    p.  (217,)  87. 

14.  Mandamus  to  compel  officers,  as  commissioners,  superTisors,  jus- 

tices, &c.,  to  levy  a  sum  assessed  on  a  certain  person  pursuant 
to  a  statute.    Id, 

15.  Mandamus  to  a  person  to  take  upon  himself  the  office  of  mayor. 

p.  (217,)  aa 

16.  Mandamus  to  restore  one  of  the  common  council  of  a  city.    Id. 

17.  Maodamus  to  elect  a  mayor,    p.  (217,)  89. 

18.  Mandamus  to  elect  an  alderman  in  the  place  of  one  who  has  left 

the  country,    p.  (217,)  90. 

MANDATE. 

1.  A  mere  agreement  to  undertake  a  trust  infuturo,  without  compensation,  is  • 
not  obligatory ;  but  when  once  undertaken,  and  the  trust  actually  entered 
upon,  the  bailee  is  bound  to  perform  it  according  to  the  terms  of  his  agree- 
ment   Rutgtrs  et  al.  v.  Lucet,  92. 

2.  The  question  whether  an  action  lies  for  a  total  failure  to  perform  a  gratui- 
tous executory  undertaking  considered,  95,  n.  (a.) 

MESNE  PROFITS. 

1.  An  action  for  mesne  profits  is  an  equitable  suit,  in  which  every  equitable 
defence  may  be  set  up.    Murray  v.  Gouverneur  4*  Kemble,  438. 

3.  Where  an  entry  is  followed  by  an  ouster,  the  party  can  recover  damages 
only  for  the  mere  trespass  or  entry ;  bat  if  he  make  a  re-entry  and  lays 
his  action  with  a  continuando,  he  may  tlien  recover  damages  for  the  mesne 
profits  or  subsequent  acts,  as  well  as  for  the  trespass. 

Cass  Y.  Shepherd,27. 

MASTER  OF  SHIP. 
See  Consignor  and  Consignee. 

•  MISNOMER. 

See  Attainder,  II.    Bail,  IV.  3. 

MONEY  OF  ACCOUNT. 

pounda  are  not  an  unknown  money  of  account,  and  the  ooart  will,  f«  ofid^, 
take  notice  of  their  valne.       Johnston  ▼.  Hedden,  374. 

Vol.  IL  96 
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MOTION. 
See  Affidavit,  IL    Practice,  XXXVI. 

NAME. 

A  man  can  have  but  one  name  of  bapiismy  though  he  may  have  two  or 
more  surnames.    274,  n.  (a.) 

NATURAUZATION. 

Where  a  eubject  of  a  belligerent  state  emigrates  to  this  country,  fiagrante 
hello f  and  becomes  naturalized,  such  naturalization  will  support  a  warranty 
of  neutral  property,  in  a  policy  of  insurance  ;  and  the  assured  need  not  dis^ 
close  to  the  insurer  the  time  of  his  emigration. 

Duguet  ▼.  Rhinelander,  476. 

Authorities,  479,  n.  (a)  and  (6.)  ^ 

NEW  TRIAL. 

Where  a  witness,  who  was  regularly  eubpoenaed  by  the  defendant,  was  out  of 
the  way  when  the  trial  of  the  cause  commenced,  and  did  not  appear  in 
court  until  after  the  testimony  on  both  sides  bad  closed,  and  the  counsel  for 
tba  defendant  had  proceeded  to  sum  up  the  evidence,  and  was  then  offered 
to  be  examined,  but  was  refused  by  the  judge,  and  a  verdict  was  found  for 
the  plaintiff;  it  was  held,  that  the  admission  of  the  witness  offered  was  al- 
together discretionary  with  the  judge,  who  acted  reasonably  in  refnsiog  to 
admit  him  under' the  circumstances,  and  that  a  new  trial  ought  not  to  ba 
granted.  It  cannot  be  claimed  as  a  matter  of  strict  right  by  either  party  at 
a  trial,  to  open  the  cause  to  proof  after  full  opportunity  has  been  given  to 
each  side  to  be  heard,  and  the  testimony  has  been  regularly,  and  by  mutual 
consent,  dosed.    Per  Kent,  J.    AUxaruUr  t.  Byron,  318> 

Casea,  321,  n.  (a)  and  (b.) 

NEW  YORK,  CORPORATION  OP. 

See  Venue,  II. 

NOTICE  TO  aUIT.   . 
See  Landlord  and  Tenant,  IL 

PARTNERSHIP. 

I.  What  constitutes — when  it  does  not  exist-^joint- 
owners. 
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II.  Rights  of  Individual' Partners. 

III.  Action  by  Surviving  Partner. 

L  What  constitutes — when  it  does  not  .exist--joint'aumers^ 

1.  To  constitute  a  partnenhip,  there  miist  be  a  reciprocal  choice  and  ajrree- 
meat  of  the  parties  to  unite  their  stock  and  to  share  in  all  risks  of  profit 
and  loas.  They  mast  not  only  be  jointly  concerned  in  the  porchase,  but 
jointly  coneemed  in  the  futare  sale.    Per  Kent,  J.,  in 

Holme$  V.  The  UniUd  Ina.  Co.,  329. 

Cases  and  authorities,  330,  n.  (a)  and  (b.) 

S.  A  policy  of  insurance  was  effected  on  the  cargo  of  a  ship  from  Calcutta  to 
Baltimoro,  by  A.  as  the  agent  of  B.  and  for  his  account.  The  policy  was 
in  the  name  of  A.  generally,  for  25,000  dollars,  as  interest  might  appear. 
The  cargo  belonged  to  B.  and  four  other  persons,  and  was  parchased  with 
the  proceeds  of  the  outward  cargo.  B.  carried  on  business  for  himself,  and 
was  unconnected  in  trade  with  the  other  persons,  who  knew  nothing  of  the 
insurance.  The  proportion  of  the  return  cargo  belonging  to  B.  in  fact 
amounted  only  to  about  13,000  dollaiv.  B.  brought  an  action  for  a  return 
of  premium,  for  the  difference  of  the  sum  subscribed  to  the  policy,  and  the 
amount  of  his  interest ;  it  was  held,  that  B.  and  the  four  others  were  not 
partners,  and  that  B.  was  entitled  to  recover  back  the  premium  for  tlie 
amount  of  his  interest  overvalued  in  the  policy. 

Holmet  V.  The  United  Int.  Co,  329. 

Cases  and  authorities,  331,  n.  (e.) 

11.  Rights  of  Individual  Partners. 

3.  To  insure  partnership  property.    332,  n.  (d.) 

III.  Action  by  Surviving  Partner. 

4.  A  surviving  partner  may  maintain  a  suit  in  his  own  name,  for  a  debt  in- 
curred to  the  partnership  after  the  death  of  his  co-partner,  and  also  where 
the  debt  was  contracted  in  the  lifetime  of  the  partner. 

Bernard  v.  Wilcox,  374-4. 
Cases  and  antliorities,  375,  n.  (a.) 

PATENT. 

A  patent  for  certain  lands  was  granted  to  A.  B.  and  C.  for  themselves  and 
their  associates,  being  a  settlement  of  Friends  on  the  west  side  of  Seneca 
lake,  to  have  and  to  hold  the  same  to  A.  B.  and  C.  as  tenants  in  common, 
and  their  associates  ;  it  was  held,  that  no  legal  estate  vested,  except  in  th* 
three  persons  named  in  the  patent 

Jackeon,  ex  dem.  Potter  and  othere,  v.  SUeon,  321. 
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PAYMENT, 

A  bnt  of  exchange  giyen  for  a  precedent  debt  is  not  payment,  onlea  ezpreoly 

agreed  n  to  be  by  the  parties.    Murray  y.  Oomemeur  tt  al^  438. 
Caiea  and  aathoritiee,  441,  n.  (6.) 

PENALTY. 

In  bonds  for  the  performance  of  covenanta  and  for  indemnity,  the  penalty  \b 
not  recoverable.  Coarta  of  law  are  invested  with  an  equitable  joriadietion 
on  the  sabject,  and  the  true  question  in  courts  of  law,  as  well  as  in  courts  of 
'equity,  is  now  a  question  of  damagre.  Quantum  damnificatut  m  the  true 
point  in  issue  in  all  such  cases.    Per  Lansing,  Ch.  J. 

Dole  Y.  Moulion,  205. 

PLEADINGS. 
I.  Declaration. 

1.  Amendment. 

2.  Averments  in. 

3.  Certainty  in. , 

4.  Damages  in. 

5.  Statement  of  amount  due. 

6.  Surplusage  in. 
II.  Pleas. 

1.  Abatement. 

2.  Debt  on  judgment. 

3.  Nil  debet — evidence  under. 

4.  Scire  facias. 

III.  Non-joinder  of  Defendants  in. 

I.  Declaration. 
1.  Amendment. 
1.  Where  a  promise,  in  one  of  the  counts  in  a  declaration,  by  reference  to  tbe 
day  in  the  preceding  count,  was  laid  after  the  breach  assigned,  the  mis- 
take was  held  to  be  cured  by  tbe  yerdict    Allaire  ▼.  Ouland,  53. 

See  Amendment  op  Declaration. 

2.  Averments  in. 
Se  Distinction  between  impertinent  and  immaterial,  55,  n.  (a.) 

3.  Certainty  in. 
8.  Where  a  declaration  commenced  thus,  "  James  Hilldreth  complains  of  Pe- 
ter B.  and  James  Harvey,  the  said  James  being  in  custody,  &c.  and  the 
jNiid  Peter  being  returned  not  found,  of  a  plea,"  Slc.  :  it  was  held  to  contain 
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•nffieidnt  eertatnty ;  and  that  J.  Hanrey.  the  defendant,  and  not  Jamaa  H. 
the  plaintiff,  was  the  person  in  custody,  &.c. 

HiUdreih  t.  Beeker  and  Jfonxy,  339. 
Anthorities,  340,  n.  (a.) 

4.  Vamagei  in. 

4.  Where  in  an  action  of  covenant,  or  in  any  action  soundinjr  in  damages,  the 
plaintiff  claims  more  damages  than  on  the  face  of  his  declaration  appears 
to  be  dae,  it  will  not  vitiate,  especially  after  verdict  for  the  amount  of  the 
damages  being  ascertained  by  the  jury,  it  is  to  be  presumed  they  were 
assessed  according  to  the  proof.    Per  Radcliff,  J. 

Exeeuton  of  Van  Rengsdaer  v.  Executor  $  of  Plainer,  17; 

5.  Where  several  counts  or  causes  of  action  are  stated,  and  any  one  of  them 
is  bad,  and  the  damages  entire,  the  court  cannot  discriminate  or  give  judg- 
ment for  the  whole.  So  where  the  right  of  action  accrues  periodically,  or 
depends  on  time,  If  the  plaintiff's  declaration  embraces  a  period  for  whieh 
he  eannot  be  entitled  to  recover,  and  the  damages  are  entire,  it  is  equally 
out  of  the  power  of  the  court  to  distinguish  the  good  from  the  bad,  or  to 
give  judgment  for  the  whole.  Per  Radeliff^  J.  Unless  the  court  have  suf- 
ficient matter  by  which  to  intend  that  no  damages  were  given  for  the  peri- 
od when  the  plaintiff  had  no  right    Per  Kent,  J.    Id, 

5.  Statement  of  amount  due. 

6.  A  declaration  on  a  bond  for  70/.  stating  that  the  plaintiff  demanded  the 
702.  of  the  value  of  175  dollars,  lawful  money  of  the  state,  which  the  de- 
fendant owes  and  detains,  is  good.    Johnston  v.  Hedden,  S74. 

€•  Surplusage  in. 

7.  Where  matter  is  stated  in  a  declaration  which  might  have  been  struck  out 
on  motion,  as  surplusage,  it  need  not  be  proved  at  the  trial. 

AJlaire  v.  Ouland,  52. 
Cases  and  authorities,  55,  n.  (a.) 

11.  Pleas. 
1.  Abatement, 

6.  A  writ  of  error  pending  may  be  pleaded  in  abatement  to  a  suit  on  a  judg- 
ment ;  but  the  plea  must  be  drawn  with  precision,  and  conclude  clearly,  in 
abatement,  and  not  in  bar.  The  plea  must  also  state  that  the  writ  of  error 
was  brought  before  the  action  was  commenced  on  the  judgment,  and  must 
show  all  those  steps  taken  which  are  required  by  law  to  make  it  a  superset 
dsas  :  as,  in  the  present  case,  that  a  copy  of  the  writ  of  error,  for  the  ad- 
verse party,  had  been  lodged  in  the  clerk's  office,  within  ten  days  after  the 
judgment  was  rendered.    Jenkins  v.  Pepoon,  312—2. 

Authorities,  313,  n.  (a.) 

2.  Debt  on  judgment 
9.  To  an  action  of  debt  on  a  judgment  in  the  circuit  oourt  of  the  United  States, 
for  the  district  of  Massachusetts,  the  defendant  pleaded,  that  tlie  record  of 
the  judgment  had  been  removed,  by  writ  of  error,  according  to  law,  into 
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Che  i\ipreme  conrt  of  the  United  Statea,  wherefdra  he  prayed  jodgmeat, 
dtc    On  demurrer,  the  plea  waa  held  bad.    Jenkini  t.  PtptHntf  3Ulk3. 

3.  NU  debet — Evidence  under, 

10.  In  an  action  of  debt  on  a  judgment  in  the  eapreme  coort  of  PennaylTai^ay 
the  defendant  pleaded  nU  debet  and  payment.  It  waa  held,  that  the  plain- 
tiff was  boand  to  produce  and  prove  the  record  of  the  judgment,  or  an  ex- 
emplification thereof.    Ru»h  ▼.  Cobbett,  256. 

Anthoritiea,  257,  n.  (a.) 

4.  Scire  Faciat. 

1 1.  In  an  action  of  tctre  facia*  against  bail*  the  defendant  pleaded  that  another 
person  of  the  aame  name  and  description  became  bail,  and  traversed  that 
he  waa  the  person  named  in  the  bail-piece.  The  name  of  Elnathan  Noble 
waa  inserted  in  the  bail-piece,  but  it  waa  proved  that  Stephen  Norton  was 
the  person  who  intended  to  be  bail,  and  who,  in  fact,  appeared  before  the 
judge  who  took  and  signed  the  acknowledgment  on  the  bail-piece.  It  waa 
held,  that  the  plea  was  good  ;  that  the  evidence  waa  admissible,  and  anffi- 
cient,  on  the  iasue  joined  between  the  parties,  aa  to  the  identity  of  the  per- 
son.   Renoard  v.  NobU,  293. 

III.  Non-joinder  of  Defendants  in. 

ISl  Where  there  are  aeveral>  persons  jointly  indebted,  or  jointly  responsible,  and 
all  of  them  are  not  made  defendants,  it  must  be  pleaded  in  abateinent,  and 
cannot  be  taken  advantage  of  at  the  trial. 

Ziele  and  Becker  v.  Executore  of  CampbtU,  382. 

Cases,  384,  n.  (a.) 

POWER. 

See  Limitation. 


PRACTICE. 

I.  Abatement  of  Suit  by  CivU  Death. 
II.  Absent  and  Absconding  Debtors. 

III.  Account 

IV.  Administrator. 
V.  Affidavit. 

VI.  Amendment  of  Declaration. 
VII.  Appearance. 
VIII.  Argument. 
IX.  Arrest  of  judgment. 
X.  Attadiment. 


INDEX.  566 

XL  Attorney. 
XII.  BaU. 

1.  Discharge  of . 

(a)  By  discharge  of  principal 

{b)  Where  Bail  have  been  personated. 

2.  Proceedings  against. 

(a)  Irregular. 

(6)  "Peculiar  indulgence.** 

(c)  Where  Bail  have  been  personated. 

{d)  Costs  in. 

3.  Where  Bail  are  considered  as  fixed, 

XIII.  Case. 

1.  Time formaking. 

2.  Where  opposite  Attorney  refuses  to  furnish  papers  to 

be  inserted. 

3.  Where  Verdict  taken  subject  to  the  Opinion  of  the 

Court. 

XIV.  Certiorari. 

1.  Joinder  in  Error  on. 

2.  Who  may  move  to  quash. 

XV.  Commission. 

1.  Affidavit  to  support  motion. 

(a)  Who  may  make. 
(6)  What  it  ought  to  contain. 
(c)  What  it  ought  to  contain  to  justify  a  stay  of 
proceedings. 

2.  Return  of —Diligence. 

XVI.  Contempt. 
XVII.  Costs. 

1.  Where  relief  is  discretionary. 

2.  Collection  of. 

(a)  By  attachment. 

(b)  By  proceeding  in  suit. 

(c)  By  denial  of  exoneretur. 

3.  In  debt  on  Bond. 

4  In  cases  of  non-resident  Plaintiffs. 

When  required. 
5.  Notice  of  taxation  on  vhom  served. 

XVIIL  Damages. 
XIX.  Debt  on  Bond. 
XX.  Declaration^  Piling,  and  Service  after 

Amendment 
XXI.  Default. 

1.  Against  whom  entered  in  ejectment. 


• 


J 


• 
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3.  Application  to  »et  aoid§. 
(a)  What  muot  he  shoton. 
(6)  On  what  temu, 
(e)  In  action  againot  Admimotrairix* 
(d)  In  action  againtt  BaiU 

XXII.  Demurrer. 

XXIII.  Ejectment 

1.  Time  to  Plead. 

2.  Default. 

(a)  When  entered. 

(b)  Against  whom  entered. 

XXIV.  Exoneretur. 

1.  When  allowed  in  case  of  Inoolvent  or  BankrupL 

2.  When  allowed  upon  surrender  ofprincipaL 

XXV.  Forcible  Entry  and  Detainer. 

1.  Rule  to  assign  Errors  in. 

2.  Traverse  to  indictment  in. 

XXVI.  Fraud. 

XXVII.  Hard  Defence —  Usury. 
XXVni.  Inquest. 

1.  ^Deht  not  yet  due. 

2.  When  not  setting  aside. 

XXIX.  Inquisition. 
XXX.  Irregularity. 

XXXI.  Joinder  in  Error. 

XXXII.  Judgment* 

XXXIII.  Justice. 

XXXIV.  Laches. 
XXXV.  Mandamus. 

1.  To  compel  a  court  to  do  an  act. 

(a)  To  render  Judgnunt. 

(ft)  To  sign  a  BUI  of  Exceptions* 

2.  Not  granted  whore  there  is  another  adsfuats  specific 

legal  remedy, 

3.  Proceedings  on. 

XXXVI.  Motion. 
XXXVII.  NoL  Pros. 
XXXVIII.  Order. 
XXXIX.  Plea. 

XL.  Privilege. 
XLI.  Real  Action. 
XLU.  Bulc. 
XLIII.  Satisfaction. 


INDEX. 
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XLIV.  Scire  Facias. 
XL  7.  Service  of  Papers* 

1.  Hov>  served. 

2.  Service  on  Party. 

3.  On  Attorney. 

XL VI.  Stay  of  Proceedings. 
XLYIL  Stipulation. 

1.  Oenerally, 

2.  To  try,  ^c. 

(»)  Waiver  of. 
(5)  What  exeu9t». 

3.  Co8t»  of. 

XL VIII.  Supplemental  Affidavit. 
XLIX.  Time. 

1.  How  obtained. 

2.  Construction  of— order  giving. 

3.  To  maArff  a  Case  under  Rule  of  1799. 

L.  Trial  by  Record. 

LI.  Trustees  of  Absent  or  Absconding  Debtor. 

lAl.  Use  and  Occupation. 
LIU.  Vacatur. 
LIV.  Venue. 

1.  What  eireunutanees  wiU  indues  courts  to  change  ths 

Venue,  on  ths  ground  that  an  impartial  trial  cannot 
he  hadf  considered, 

(a)  By  whom  moved. 

(b)  When  moved. 
(e)  Costs  of  motion. 

2.  Affidavit  to  change^  what  it  fiwfl  contain. 
.    (a)  In  assumpsit 

(b)  When  Plaintiff  *s  Attomsy  confessed  that  cause 
of  action  arose  in  another  county. 

3.  Counter  Affidavits  on  motion. 

4.  In  Debt. 

5.  In  Use  or  Occupation. 

6.  Effect  of  change  in  Declaration. 

LV.  Verdict  subject  to  Opinion,  ^c. 
LVI.   Writ  of  Error. 
LVII;   Writ  of  Right. 

I.  Abatement  of  Suit  hy  Civil  Death. 

I.  Where  the.  defendant  in  a  caase  is  eentenced'to  theatate  prison /or  2t/c,he 
is  considered  as  civUly  dead,  and  the  suit  is  abated. 

€hraham  r.  Adams  and  Adams^  408. 
Cases  and  authodtiesy  408,  n.  (6.) 

Vol.  IL  97 
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II.  Absefit  and  Absconding  Debtors. 

See  Trustees  of  Absent  and  Absconding  Dibtos. 

III.  Account. 
See  Trustees  of  Absent  and  Absconding  Dibtml. 

lY.  Administrator. 
See  Default. 

V.  Affidavit. 

3.  On  motion  for  commission.    See  Commissioa^ 

3.  Coanter  on  motion.    See  Motion. 

4.  On  motion  to  set  aside  default..   See  Default. 

5.  On  rootioD  to  change  Venue.    See  Venue. 

6.  To  prove  service  of  papers.    See  Service  of  Papen. 

YL  Amendment  of  Dedaration. 

7.  A  declaration  was  allowed  to  be  amended  by  increasing  the  damages  uk 
the  conclusion,  on  payment  of  costs.    Bogart  v.  M*Donaldt  219 . 

8.  Where  a  judge's  order  was  obtained  to  enlarge  the  time  for  pleading  until 
the  second  day  of  the  term,  the  defendant  had  until  the  next  day  to  plead, 
and  a  default  entercid  on  the  second  day  was  irregular. 

Tkoma9  V.  DougUw,  226. 
Authorities,  226,  n.  (b,) 

9.  The  right  to  amend  generally  discretionary,  220,  n.  (&.) 

10.  Generally  as  to  the  right,  220,  n.  {(>,)  i  1,  p.  (220,)  1-5. 

11.  Generally  as  to  the  statute  of  araendaaent,  p.  (220,)  5,  ^  2. 

12.  New  cause  of  action  not  pMrmitted,  p.  (220,)  6,  §  3. 

13.  What  is  a  new  cause  of  action,  p.  (220,)  6,  7,  8. 

14.  What  is  not  a  new  cause  of  action,  p.  (220,)  8,  9, 10, 11. 

15.  Change  of  venue,  p.  (220,)  11. 

16.  Change  of  name  or  character  of  the  party,  p.  (220,)  12. 

17.  Change  of  the  thing  demanded,  p.  (220.)  12. 

18.  At  what  time  the  declaration  may  he  amended,  p,  (220,)  12,  f  4. 

19.  Before  pleas,  p.  (220,)  12. 

20.  After  plea  or  demurrer,  p.  (220,)  13. 

21.  After  notice  of  trial,  p.  (220,)  13. 

22.  After  the  trial  or  verdict,  p.  (220,)  14. 

23.  After  the  judgment,  p.  (220,)  16. 

24.  E^ct  of  amendment  upon  the  rights  of  the  opposite  party,  p.  O^i)  16y 
§5. 

See  Amendment. 

YII.  Appearance. 
Set  SnviGi  ar  PAnii^ 
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VIIL  Argument 

S5.  Where  a  verdict  is  takAn,  subjeel  to  the  opinion  of  the  court  on  a  case 
•tated,  the  coanael  for  the  plaintiff  opena  the  arpiaient  of  the  canse. 

Jackton  ex  dem.  Oantevoori  ▼.  Murray,  219. 
Cases  and  authoritiea,  S19,  n.  (a.) 

IX.  Arrest  of  Judgment. 

%  Where  a  Terdiet  is  foond  for  the  plaintiff,  and  the  judgment  of  the  court 
below  ia  arrested,  and  the  plaintiff  wishes  to  bringr  a  writ  of  error,  the  pro- 
per eonrse  is  for  the  plaintiff  to  moTe  the  court  for  judgment  against  him- 
self, and  for  the  defendant,  for  the  insufficiency  of  the  declaration,  on  which 
judgment  a  writ  of  error  will  lie,  but  net  on  an  arrest  of  judgment. 

Fith  ▼.  Westkerwax,  215. 

See  Mandamus. 
X.  Attachment. 

37.  An  attachment  against  a.  sheriff  for  not  bringing  in  the  body  of  a  defen- 
dant, cannot  be  issued  until  twenty  days  after  service  of  a  notice  of  a  rule 
for  that  purpose.    Stetoart  ▼.  WtUioms,  71. 

28.  BtChurek  ▼.  Armstrong,  Supreme  Court,  April  term,  1798,  id.  note  (a.) 

Authorities,  id.  n.  (a.) 

See  Contempt.    Costs. 


XL  Attornef/- 

29.  Where  an  attorney  is  employed,  notice  must  be  served  on  hira,  not  on  the 
party.     Wardell  v.  Eden,  121. 

Authorities,  121,  n.  (iL) 

See  Costs. 
Xn.  BaU. 

1.  Discharge  of  . 
\a)  By  discharge  of  principaL 

30.  Where  the  principal  against  whom  a  commission  of  bankruptcy  had  issued 
was  arrested  on  a  ca.  so.  and  discharged,  it  was  held,  that  the  bail  was  also 
discharged,  and  that  there  was  no  necessity  to  enter  an  exoneretur  on  the 
bail-pieee.    MUner  et  a2.  v.  Greene,  263. 

Cases  and  authorities,  284,  n.  (a)  and  {b.) 

31.  Where  the  principal  in  a  cause  had  obtoined  his  certificate  of  discharge 
under  the  bankrupt  law  of  the  United  States  berore  the  bail  had  become 
fixed,  the  court  ordered  an  exoneretur  to  be  entered  on  the  bail-piece. 

Kane  ami  Same  v.  Ingraham,  40X 
Cases  and  authorities,  405,  n.  (a)  and  C^.} 
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(h)  Where  Bail  have  been  personated. 

S66  /ii^a»  9.  (<r.) 

2:  Proceedings  against. 

(a)  Irregular. 

33*  Whore  the  pioceedinge  against  bail  were  iiregalar,  but  they  ■oAred  two 

tenna  to  elapae,  after  a  knowledg^e  of  the  irregularity,  before  they  applied 

to  set  them  aside,  it  was  held  too  late.    Jones  ▼.  Dunning  and  Doe,  74. 

Caaes  and  aothoritiea,  74,  n.  (a.) 

(6)  Peculiar  indulgence. 

33.  In  an  application  to  eet  aside  a  default  for  not  pleading,  bail  are  oot  «nti- 
tied  to  any  pecoliar  indalgence.     Oorham  ▼.  Lanoing  and  Doe,  107. 

(c)  Where  Bail  have  been  personated. 

34.  Where  bail  are  perMnated,  the  court  will,  in  their  discretion,  on  motion, 
order  a  vacatur  of  the  bail.  Bat  if  there  has  been  a  felonioas  perMnating 
of  bail,  they  will  stay  any  order  for  relief,  antil  the  party  personated  has 
prosecoted  the  felon.    Renoard  v.  Noble,  293. 

Anthoritiea,  396,  n.  (a.) 

{d)  Costs  in. 
See  Costs. 

2.   Where  Bail  are  considered  as  Jixed. 

35.  Bail  are  not  considered  as  fixed,  nntil  after  eight  days  in  fall  term 
after  the  retorn  of  process  against  them,  or  within  the  time  allowed  for  the 
sanrender  of  the  principal.    Kane  and  Kane  ▼.  Ingrabam,  403. 

Cases  and  authorities,  405,  n.  (a)  and  (&.) 

XIII.  Case. 

1.  Time  for  making. 

36.  The  two  days  allowed  by  the  rule  of  January  term,  1799,  for  making  np 
a  case  cannot  be  enlarged  by  the  order  of  a  judge. 

Jackson  ex  dem.  Low  ▼.  Hombeek,  115. 

37.  Time  may  be  enlarged.    Cases  and  anthorities,  115,  n.  (a.) 

2.  Where  opposite  attorney  refuses  to  furnish  papers  to  be  inserted, 

38.  Where,  after  a  verdict,  and  within  the  two  days  allowed  for  making  a 
case,  the  defendant's  attorney  applied  to  the  plaintiff's  attorney  for  certain 
papers  which  had  been  read  in  evidence,  which  were  necessary  to  be  put 
in  the  case,  which  were  refused  by  the  plaintifT's  attorney,  and  the  defen- 
dant's attorney  could  not,  for  that  reason,  make  up  the  case  ;  the  court  or- 
dered, that  the  plaintiff's  attorney  furnish  the  papers  to  the  defendant's  at- 
torney, or  permit  him  to  take  extracts,  and  that  the  proceedings  shoald,  in 
the  meantime,  be  stayed.    Jackson  ex  dem.  Martin  v.  Piatt,  71. 

Cases  and  authorities,  72,  n.  (a.) 

3.  Where  Verdict  taken  subject  to  the  opinion  of  the  Court. 
39*  Made  by  plaintiff— defendant's  remedy,  if  not  made,  219,  n.  (a)  to  Jack- 
€on  OS  dem.  Oaneevoort  v.  Murray. 
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XIV.  Certiararu 

1.  Joinder  tn  Error  on, 

40.  Where  a  rale  for  a  joinder  in  error,  to  a  eertunrari  is  obtained,  the  party 
must  apply  at  the  next  term,  for  the  effect  of  bis  rale ;  if  a  term  interrenesi 
he  will  be  presumed  to  have  waived  the  rale.    Sealy  ▼.  Shattuck,  69. 

Cases  and  authorities,  70,  n.  (h.) 

3.  Who  may  move  to  quash. 

41.  A  justiee  cannot  move  to  quash  a  certiorari  directed  to  him.  He  must 
obey  it  at  his  peril ;  and  return  what  is  legally  required  of  him,  and  take  no 
notice  of  what  he  is  not  bound  by  law  to  retura. 

Van  Patten  ▼.  Ouderkvrkf  108. 

XV.  Commission. 

1.  AffidavU  to  support  motion, 
(a)  Who  may  make. 

4S.  An  affidavit,  on  which  a  motion  is  made  for  a  commission  to  examine  a 
witness,  may  be  made  by  a  third  person,  not  a  party  to  the  writ. 

Demar  and  wife  v.  Van  Zandt,  69. 
Oases,  69,  n.  (a) ;  id.  68,  n.  (6.) 

(ft)  What  it  ought  to  contain — generaUy. 

43.  The  affidavit  on  which  a  motion  is  made  for  a  commission,  ought  to  state 
that  there  are  material  witnesses  to  be  examined  at  the  place  to  which  the 
commission  is  to  be  directed.  A  general  affidavit  that  material  evidence  is 
to  foe  obtained  in  the  cause,  is  not  sufficient. 

Franklin  v.  The  United  Insurance  Company ^  68. 
Cases  and  authorities,  68,  n.  (ft.) 

{c)  What  it  ought  to  contain  to  justify  a  stay  of  proceedings, 

44.  A  commission  to  examine  witnesses  will  not  be  granted,  so  as  to  stay  the 
proceedings  in  the  cause,  unless  the  party  swears  positively  that  he  has  a 
good  defence  on  the  merits,  and  that  the  witnesses  named  are  material. 

Franklin  v.  The  United  Ins,  Co.  285. 
Cases  and  authorities,  286,  n.  (a) ;  68,  n.  (ft.) 

45.  C'Ommission  not  a  stay  of  proceedings  unless  ordered  by  the  court,  70,  n.  (ft.) 

2.  Return  of^-diligence. 

46.  Where  the  party  who  sues  out  a  commission  to  examine  witnesses,  does 
not  use  due  diligence  to  get  it  returned  in  proper  time,  or  the  return  is  not 
properly  made,  the  court  will  permit  the  trial  to  proceed,  notwithstanding 
the  commission.    Rush  v.  Cobbett,  70.      ' 

XVI.  Contempt. 

47.  Where  a  person  brought  a  suit  in  the  name  of  another,  without  his  privity  or 
consent,  it  was  held  to  be  a  contempt  of  the  court,  and  the  nominal  plain- 
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tiff  being  ooDsnited,  an  attachnent  was  granted  againut  the  peiwui  whe 
brooght  the  snit,  for  the  eosti.    Butterworth  ▼.  Stagg,  291. 
Referencee,  291,  n.  (a.) 

XTII.  Costs. 

1.  Where  relief  is  diseretianary. 

48.  Where  the  demandant  in  a  real  action,  enten  into  aetipalation  to  try  the 
the  cauae,  or  be  nonauited,  he  mnat  pay  the  coati  of  the  last  cireoit  or  sit- 
tings, in  the  same  manner  as  plaintiA  in  other  causes,  for  not  prooaedingto 
trial.    PkiiUp*  Y.  Peck,  104. 

2.  CoUectum  of, 
(a)  By  attackmetU, 

49.  Where  the  trial  of  a  cause  is  pat  off,  on  payment  of  costs,  the  plaintiff 
may  demand  the  costs  immediately,  and  if  not  paid,  may  proceed  in  tho 
cause,  or  he  may  have  the  costs  regularly  taxed  on  due  notice,  and  if  after 
senrice  of  the  taxed  bill,  the  costs  are  not  paid,  he  may  take  out  an  attach- 
ment ineianter, 

JacheoUitx  dem,  Lewie  and  oihere,  y.  Larrmoay,  114. 
Cases  and  authorities,  115,  n.  (a.) 

(b)  By  proceeding  in  suU, 

50.  Where  a  party  agreed  to  stay  proceedings  in  a  bail-bond  snit,  on  payment 
of  costs,  the  original  suit  having  been  settled,  and  the  defendant  neglecting 
is  pay  the  coats,  the  plaintiff  proceeded  in  the  bail-bond  snit,  the  cowt  re- 
fased  to  set  aside  the  proceedings,  as  the  plaintiff  had  no  other  way  to  ob- 
tain his  costs.     Campbell  y.  Orovet  105. 

Cases  and  anthoritiea,  106,  n.  (a.) 

(c)  By  denial  of  Exoneretw. 

51.  If  the  principal  be  surrendered  pending  the  suit  by  eeire  faeiae  against  the 
bail,  an  exoneretur  will  not  be  allowed,  until  the  costs  of  the  proceedingB 
against  bail  are  paid.    Parker  v.  Tomlineon,  220-18. 

Anthoritiea,  220-18,  n.  (a.) 

3.  In  Dcbl  on  Bond. 
See  Debt. 

4.  In  cases  of  non-resident  Plainti/s. 

When  required. 

109,  n.  (b.) 

52.  Where  there  were  two  plaintifi  in  a  cause,  one  of  whom  residsd  out  of  the 
state^  and  the  other  within  the  atate,  and  the  plaintiff  within  the  stale  died 
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pending  the  suit,  and  the  defendant  obtained  jadgment,  it  was  held  that  the 
attorney  of  the  plaintiffii  was  not  bound  to  pay  the  costs. 

Jaclton  V.  Powell,  67. 
Aathorities,  67,  n.  (a.) 

53.  The  attorney  is  not  bonnd  to  file  secority  for  oo8ts«  where  one  of  the  plain- 
ti£b  resides  in  the  state,  though  he  may  be  insolvent 

Pfi9ter  and  M*Comb  ▼.  OiUetpU,  109. 
See  109,  n.  (b.) 

5.  NoUce  of  taxation,  on  wham  served. 

54.  Notice  of  taxing  costs  must  be  served  on  the  attorney,  not  on  the  counsel. 

Jackson,  ex  dtm.  Lewis  y.  Lorroway,  114. 
Cases  and  authorities,  114,  n.  (&.) 

XVIII.  Damages. 

See  Debt  on  Bond. 

XIX.  Debt. 

1.  On  bond. 

55.  In  an  action  of  debt  on  a  bond  conditioned  for  the  performance  of  cove- 
nants, the  plaintiff  must  assign  breaches,  and  have  the  damages  assessed, 
and  may  then  enter  judgment  for  the  penalty  pro  forma,  and  issue  execu- 
tion for  the  damages  and  costs ;  and  if  the  damages  are  assessed  at  six 
cents,  he  will  be  entitled  to  nominal  damages  for  the  detention  of  his  debt, 
and  may  enter  up  judgment  for  the  penalty  so  as  to  recover  full  costs. 

Hodges  V.  Svffelt,  406. 
Cases  and  authorities,  407,  n.  (a.) 

2.  On  judgment. 
See  Venub. 

XX.  Declaration^  Filinff,  and  Service  after  Amendment. 

56.  After  a  rule  to  change  the  venue,  the  plaintiff  entered  a  default  for  want 
of  a  plea,  without  altering  the  declaration  filed,  or  filing  a  new  declaration 
and  delivering  a  copy ;  and  it  was  held  irregular. 

Thomas  v.  Douglass,  326. 
Authorities,  226,  n.  {b.) 

XXL  DefauU. 

1.  Againa  whom  entered  in  Ejectments 
See  Ejectment,  infra. 
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2.  Application  to  set  aside. 
(a)   What  must  be  skaum, 

57.  A  default  for  not  pleading,  will  be  aet  aaide  on  an  affidavit  of  mmtM,  if 
the  defendant  alto  ahows  a  latisfactory  ezcose  for  not  pleading. 

WKinetry  y.  Edwards,  113. 
Casea  and  aathorities,  113,  n.  (ft.) 

See  Infra,  (c.) 

{b)  On  tokat  terms. 
Caaea  and  anthoritiea,  113,  n.  (6.) 

{c)  In  action  against  Administratrix. 

58.  Where  a  judgment  by  default  was  regularly  obtained  agaioat  an  adminia- 
tratrix,  she  was  allowed  to  come  in  and  plead,  upon  showing  a  anfficient 
excuse  ;  but  the  judgment  was  directed  to  atand  as  seenrity  for  the  aeseta 
remaining  aAer  payment  of  prior  judgments  confessed,  and  for  aaseta 
quando  acciderint.    Nitekie  v.  Smith,  286. 

Cases  and  authorities,  287,  n.  (a.) 

(d)  In  action  against  BaiL 

59.  In  an  application  to  set  aside  a  default  for  not  pleading,  bail  are  not  enti- 
tled to  any  peculiar  indulgence.    Oorham  ▼.  Lansing  and  Doe,  107. 

XXI  [.  Demurrer. 

60.  After  rule  for  judgment  on  a  demurrer,  it  is  too  late  to  apply,  at  the  next 
term,  for  leave  to  withdraw  it    Seaman  ▼.  Haskins,  284. 

Cases  and  authorities,  284,  n.  (a.) 

XXIII.  Ejectment. 

1.  THme  to  Plead. 

61.  In  ejectment,  the  tenant  must  plead  at  the  time  he  signs  the  consent  rule. 


References,  107,  n.  (a.) 


Jackson  ex  dem.  Van  Alen  ▼.  Vischer,  106. 

See  Infray  2. 


2.  DefaulL 
(a)  When  entered. 
62.  In  ejectment,  signing  the  consent  rules,  delivering  a  new  declaration,  put- 
ting in  common  bail  and  filing  a  plea  are  all  simultaneoua  acts.    And  if  the 
tenant  neglects  to  file  the  plea  instanter,  default  may  be  entered  against 
the  casual  ejector.    Jackson  ex  dem.  Quaekenhoss  v.  Woodward,  110. 
Cases  and  authorities,  110,  n.  (b.) 
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(k)  Against  whom,  enUred- 

63.  A  defaoU  for  want  of  a  plea,  mast  be  entered  agrainst  the  camial  ejector^ 
not  the  tenant.    Jack$on  ex  dem.  Van  Alen  y;  Viseher,  106. 

References,  107,  n.  (a.) 

See  Supra^  (a.) 

XXIV.  Exoneretur, 

1.  When  allowed  in  case  of  insolvent  or  bankrupt. 

S84,  n.  (&.) 

See  Bail. 

2.  When  allowed  upon  turrender  ofprincipaL 

See  Costs. 

XXV.  Forcible  Entry  and  Detainer. 

1.  Rule  to  assign  errors  in* 

64.  An  indictment  for  a  forcible  entry  and  detainer  before  two  jostices,  having 
been  removed  by  certiorari  to  this  court,  the  defendants  were  served  with 
a  notice  of  a  rule  to  assign  errors  in  twenty  days,  and  no  assignment  being 
made,  a  judgment  by  default  was  entered;  and  the  defendants  afterwardit 
filed  their  plea.  It  was  held,  that  the  rule  to  assign  errors  was  a  nullity, 
and  the  judgment  and  all  subsequent  proceedings  were  set  aside  for  irregu- 
larity.    The  People  ex  rel  Quackenbooo  v.  Bttrteh,  400. 

Anthorities,  402,  n.  (h) 

2.  Traverse  to  indictment  in. 
See  400,  n.  (a.) 

XXVI.  Fraud. 

See  Satisfaction. 

XXVII.  Hard  Defence — Usury. 

65.  Where  the  attorney  for  the  defendant  snfiered  an  inquest  to  be  taken  by 
default  at  the  sittings,  supposing  there  was  no  defence,  the  court  refused  to 
set  aaide  the  default,  to  let  the  defendant  in,  to  show  usury  as  a  defence. 

Crammand  v.  Roo9eveUf  282. 
Authorities,  see  283,  n.  (a.) 

XXVm.  Inquest. 
1.  Debt  not  yet  due. 

66.  Where  an  action  was  commenced  before  the  debt  was  doC)  and  an  in- 
quest was  taken  by  default,  the  court  refused  to  set  aside  the  verdict»  af  * 
the  defendant  admitted  the  debt  to  be  due,  at  the  time  of  making  the  ap- 
plication to  set  aside  the  verdict    Lawrence  v.  Bowne,  225. 

2.  When  not  setting  aside. 

See  Hard  Defence,  Supra,  XXVII.  1. 
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XXIX.  InquisMon* 

See  Stipulation. 

XXX.  Irregularity. 

C7*  S«ttiD2  aiide  proceedings  for,  74,  n.  (a.) 

See  Tit  Atfidatit. 

XXXI.  Joinder  in  Error^ 

See  Cebtioraki. 

XXXII.  Judgment. 

See  Default.    Dm. . 

XXXIII.  Justice. 

See  CB&TioKAKr. 

XXXIV.  Laches. 

See  Bail.    Cbetiokam.    CoMMunoii. 

XXXY.  Mandamus. 

1;  To  compel  a  Court  to  do  an  act^ 

(a)  To  render  judgment, 

18.  If  the  court  below  refuses  to  give  «  judgment,  on  the  prayer  of  a  party, 
this  court  will  grant  a  mandamus  to  compel  them  to  give  judgment 

Fioh  T.  Weathenoas,  215. 
For  cases  and  authorities,  see  p.  217,  n.  {h) 

{b)  Ta  sign  a  biU  of  exceptions, 

69.  If  a  court  of  common  pleas,  without  sufficient  ground,  refuse  to  seal  a  bill 
of  exceptions,  it  is  a  contempt,  and  this  court  will  award  a  manda'hiuo  to 
compel  them  to  sign  it 

People  ex  rel,  Allaire  ▼.  Jvdgeo  e/  Weoteheoier,  118. 
Cases  and  authorities,  118,  a.  (b) ;  317,  n.  (b.) 

9.  Noi  granted  where  there  is  another  adequate  specific  legal  remedy. 

70.  Where  the  plaintiA,  who  were  administrators  in  a  cause  in  the  court  of  com- 
mon pleas,  recovered  less  than  twenty-five  dollars  damages,  and  that  court 
gave  judgment  for  the  damages,  but  not  for  the  costs,  this  court  refused  to 
grant  a  mandamue  to  compel  them  to  give  judgment  for  the  costs.  The 
proper  remedy  is  by  a  writ  of  error.    Janaen  et  a/,  v.  Davieon,  72. 

Gases  and  authorities,  73,  n.  (a.)    See  also,  217,  n.  (6.) 

3.  Proceedings  on. 

71.  Where  a  court  of  common  pleas  refuses  to  give  judgment  in  aeause  bo- 
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Ibre  them,  this  oonii  wiU  not  grant  a  mandamus,  nntS  alter  a  nle  to  riiow 
oaiue  has  first  been  granted  for  the  purpose. 

The  People  ▼.  Tke  Juigea  of  Cayuga^  68. 
Cases  and  antheiities,  68,  n.  (a,) ;  217,  n.  (6.) 

See  Mandamus. 
XXXVI.  Motion. 

72.  Counter  affidavits  maybe  read  to  oppose  a  motion«ibsagh  copies  have  not 
been  serred.    Campbell  r^  Orove,  105. 

Cases  and  authorities,  106,  n.  (a.) 

XXXVII.  Non  Pros. 

73.  Where  the  plaintiff  does  not  declare  within  the  time  required  by  the  sta- 
tute, the  defendant  cannot  enter  a  judgment  of  non  pros,  without  having 
previously  entered  a  rule  for  the  plaintiff  to  declare,  and  served  him  with  a 
notice  of  such  rule.     Gilbert  v.  Field,  292. 

Authorities,  292,  n.  (a.) 

XXXVIII.  Order.  , 

See  Rdlb.    Tims. 

XXXIX.  Plea. 

74.  K  a  party  wants  time  to  pleo^,  he  most  apply  to  a  judge  for  that  pur- 
pose.   Oorham  v.  Lanoing  and  Doe,  107. 

See  Ejectment.    Forcible  Entry  and  Detainer. 
XL.  Privilege. 

75.  A  member  of  congress  is  privileged  from  arrest  only  while  at  congress,  or 
actually  going  to,  or  retoming  from  congress.    Lewie  v.  Elmendorf,  223. 

76.  The  privilege  of  members  of  congress,  of  the  legblature,  and  of  parlia- 
ment, considered,  222,  n.  (a.) 

XLL  Real  Action. 
See  Warr  or  Right. 

XLU.  Rule. 

77.  A  rule  regularly  obtained,  in  absence  of  the  counsel  for  the  otlier  party* 
will  not  be  vacated  at  a  sobaequent  term.    Hildrith  v.  Harvey,  221. 

Authorities,  221,  n.  (a.) 

XLIII.  Satisfaction* 

78.  Where  tlie  plaiaUff  after  be  had  assigned  a  judgment  to  a  third  person* 
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.   ontend  np  Mtiifaetioii  on  tho  ncQtd,  the  court  on  motion,  ordered  iht  en- 
try of  Mtisftetion  to  be  vacated.    WardeU  t.  Edm,  121. 
Caaei  and  anthoritieii  121,  n.  (a.) 

XLIV.  Scire  Facias. 

See  CofTS. 

XLV.  Service  of  Papers. 

1.  How  served, 
79  An  affidavit  of  lenrice  on  a  clerk  of  the  attorney,  murt  state  that  the 
clerk  was,  at  the  time,  in  the  office  of  the  attorney. 

Paddock  y.  Beebee,  117. 
AnthoriUes,  117«  n.  (a.) 

2.  Service  on  part/y, 

80.  Where  the  defendant  gives  notice  of  bail,  in  propria  pereona,  and  the 
plaintiff  serves  him  with  a  copy  of  the  declaration  and  notice  of  rule  to  plead, 
and  the  defendant  afterwards  retains  an  attorney,  the  plaintiff  need  not 
serve  another  copy  of  the  declaration  and  notice  on  the  attorney. 

Ha$kin9  v.  Swwden^itffl. 
Case,  988,  n.  (v.) 

3.  OnAUomey. 
See  CoflTs. 

XL VI.  Stay  of  Proceedings. 

See  Cask.    Commibbion.    Costs. 

XLVII.  Stipulation. 

1.  QeneraUy. 

81.  If  parties  agree  that  the  sheriff  may  admit  any  evidence,  on  a  writ  of  in- 
quiry before  him,  which  could  have  been  given  on  a  trial,  the  court  will  not 
set  aside  the  inquisiti^,  because  improper  evidence  bad  been  received  or 
proper  evidence  rejected  by  the  sheriff.    Sharp  v.  Dutmitiry,  117. 

2.  To  try,  ^. 
(fl)  Waiver  of. 

82.  Where  the  plaintiff  stipulates  to  try  the  cause  at  the  next  circuit  court, 
but  does  not,  and  the  defendant  neglects  to  move  for  judgment  as  in  case 
of  nonsuit,  at  the  next  term  after  the  default,  it  is  a  waiver  of  the  default ; 
and  the  plaintiff  will  he  entitled  to  stipulate  anew,  if  the  motion  is  made  at 
a  subsequent  term.    Ha$kin8  v.  SehoTf  217—91.  • 

AnthoriUes,  217—91. 

(b)  What  excuses, 

83.  Whore  a  material  witnen  for  the  plaintiff  unexpectedly  went  abroad,  to 
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that  h&'  eonld  not  be  sabpODnaod  at  the  trial,  it  wu  held  a  niffieient  ez- 
eoM  for  the  plaintiff,  for  not  proceedingf  to  trial  pursuant  to  his  stipulation. 

Nixen  ▼.  HaUett  and  Bowne,  218. 
Authorities,  318,  n.  (a.) 

3.  Costs  of. 
See  Writ  of  Rxobt. 

XLVIII.  Supplemental  Affidavit. 

See  Motion. 

XLIX.  Time. 

1.  Mow  obtained. 
See  Elba. 

3.  Construction  of  order  giving. 

84.  Where  a  judge's  order  was  obtained  to  enlarge  the  time  for  pleading  until 
the  second  day  of  the  term,  the  defendant  had  until  the  next  day  tp  plead, 
and  a  default  entered  on  the  second  day  was  irregular. 

Thomas  y.  Douglass,  236. 
Authorities,  336,  n.  (b.) 

3.  7\}  make  a  case  under  rule  of  1799. 
See  Casz. 

L.   THal. 
Practice  in. 

85.  Where  a  witness,  who  was  regularly  subpoenaed  by  the  defendant,  was  out 
of  the  way  when  the  trial  of  the  cause  commenced,  and  did  not  appear  in 
court  until  after  the  testimony  on  both  sides  had  closed,  and  the  counsel  for 
the  defendant  had  proceeded  to  sum  up  the  evidence,  and  was  then  offered 
to  be  examined,  but  was  refused  by  the  judge,  and  a  yerdict  was  found  for 
the  plaintiff;  it  was  held,  that  the  admission  of  the  witness  offered  was  al- 
together diifcretionary  with  the  judge,  who  acted  reasonably  in  refusing  to 
admit  him  under  the  circumstances,  and  that  a  new  trial  ought  not  to  be 
granted.  It  cannot  be  claimed  as  a  matter  of  strict  right  by  either  party  at 
a  trial,  to  open  the  cause  to  proof  after  full  opportunity  has  been  given  to 
each  side  to  be  heard,  and  the  testimony  has  been  regularly,  and  by  mutual 
consent,  closed.    Per  Kent,  J.    Alexander  y.  Byron,  318. 

LI.  Trial  by  Record. 

86.  A  trial  by  record  is  to  be  brought  on  by  motion,  pursuant  to  a  notice  of 
four  days,  as  in  other  special  motions.    Knapp  y.  Mead,  111. 

87.  Non-enumerated  motion — ^how  brought  on— abolished,  ll3,n.  (c) 
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Ln.  TVustees  of  Absent  or  Absconding  Debtor. 

68.  The  trustees  of  an  absent  or  absconding  debtor,  may  be  compelled  to  ac- 
eoubt  on  the  motion  of  the  debtor,  as  well  as  of  the  creditors. 

In  the  mattar  of  C^aeaden,  107. 

69.  Tnutoes  agents  of  all  parties,  107,  n.  (e.) 

LIII.  Use  and  Occupation. 

See  Venvb. 

LIV.  Vacatur. 

See  Bail. 

LV.  Venue. 

1.  What  drcumstaneet  will  induce  CowrU  to  change  the  Venme  sn  the  grtwiuL 
that  an  impartial  trial  cannot  be  had^  considered. 
116,  n.  (6.) 
(a)  By  whom  moyed.    Id, 
(6)  When  moved.    Id. 
(c)  Costs  of  motion.    Id, 

2.  /affidavit  to  change,  tohat  it  must  contain, 
(a)  InassuMfsiL 

90.  In  an  action  of  aeeumpsitt  the  laenue  will  not  be  chaoged  on  the  general 
affidavit     Wheaton'v,  Sloeeon,  III, 

Authorities,  111,  n.  (a.) 

{p)  Where  PUdntifs  Attorney  confessed  thai  cause  of  aUion  arose  in  another 

county, 

91.  An  affidavit  to  change  the  venue  made  by  the  defendant's  attorney,  sta- 
ting that  the  plaintiff  confessed  that  the  cause  of  action  arose  in  another 
county,  is  sufficient    Scott  v.  Gibbs,  116. 

3.  CoufUer  affidavit  on  motioTi, 

93.  A  counter  affidavit  of  the  plaintiff,  that  he  believed  be  eonki  not  have  a 
fair  trial,  dLc.  is  not  enough  ;  it  onght  to  state  the  facts  on  which  the  belief 
is  founded.    Scott  v.  Gihbe,  116. 

Cases  and  authorities,  116,  n.  (6.) 

4  In  Debt. 

93.  An  action  of  deVt  in  this  court,  on  a  judgment  in  a  court  of  common 
pleas,  is  a  local  action ;  and  the  venue  must  be  laid  in  the  coonty  where  the 
judgment  was  given.    Barnes  v.  Kenyan,  381. 

Orermled  canes  and  authorities,  382,  n.  (a.) 
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5.  Jn  Use  and  OccwpaHon, 

94.  An  action  for  nm  and  occnpation  Is  not  local  in  its  nature,  beinf  founded 
in  pnrity  of  contract  and  not  in  privity  of  estate. 

Corporation  of  New  York  y.  Daveon,  335. 
Authorities,  336,  n.  (6.) 

6.  Effect  of  change  in  Declaration, 
See  Declaration. 

LVI.   Verdict  subject  to  opinion^  ^c» 

See  Argumxnt. 

LVII.  Writ  af  Error. 

See  AxiER  of  Judgment. 

LVIU.  Writ  of  Right, 

1.  Appearance. 

95.  The  tenant  in  a  writ  of  riiyrht  may  be  called  on  the  first  day  of  the  term, 
and  his  default  entered  for  his  non-appearance,  and  if  he  does  not  appear 
on  the  quarto  die  post,  and  excuse  his  default,  he  will  be  nonsuited. 

Swift  T.  Livingston,  112. 
Authorities,  113,  n.  (6.) 

2.  Summons. 

96.  Where  the  tenant  on  a  writ  of  right,  Touches,  and  a  writ  of  summons 
iflsaes,  which  is  irregular  in  its  service,  or  defective  in  the  return,  an  alias 
summons  will  be  granted  against  the  vouchee. 

Seofield  and  wife  v.  Loder,  75. 

3.  SlipidaUon  to  try, 

97.  Where  the  demandant  in  a  real  action,  enten  into  a  stipulation  to  try  the 
cause,  or  be  nonsuited,  he  must  pay  the  costs  of  the  last  circuit  or  sittings, 
in  the  same  manner  as  plaintiffii  in  other  causes,  for  not  proceeding  to  trial. 

Philips  V.  Peckt  104. 

PREMIUM. 

If  property  be  insured  to  a  larger  amonnt  than  the  real  value,  the  overplus 
premium  is  recoverable  by  the  assured,  because  the  insurer  shall  not  receive 
the  price  of  a  risk  which  he  has  not  run.    Per  Kent,  J. 

Holmes  v.  The  United  Ins.  Co.  329. 

Cases  and  authorities,  330,  n.  (a.) 

See  Insurance. 

PRINCIPAL  AND  SURETY. 

See  Surety. 
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PRITILEGE. 

1.  A  member  of  congress  is  priTileged  from  arrest  only  while  at  eongnm,  or 
aetvaUy  going  to,  or  retaming  from  congress. 

LewU  y.  Elmendorf,  222. 

2.  The  nature  and  extent  of  this  privilege,  considered,  222,  n.  (a.) 

PURCHASER. 

Where  A.  contracted  to  sell  a  hoose  and  lot  to  B.,  and  C.  purchased  of  B.  all 
his  right,  &c.  it  was  held,  that  C.  though  a  hona  fide  purchaser,  without 
notice,  must  take  the  property  subject  to  all  the  equity  existing  between  the 
original  parties,  A.  and  B.    Murray  v.  Ketnble  et  aL  438. 

Cases,  441,  n.  (c.) 

RECORD. 

Enrolment  of  deed  binds,  though  procured  by  fraud,  294,  n.  (a.) 

REFERENCE. 

L    When  granted. 
11.  Duties  of  Referees — adjournment. 

I.   When  granted. 

1.  A  reference  of  a  cause  will  not  be  |rranted,  if  it  appears  that  law  questions 
will  arise.    De  Hart  v.  CooenAooen,  402. 

Cases  and  authorities,  402,  n.  (a)  and  (6.) 

IL  Duties  of  Referees — adjournment. 

2.  If  referees  in  a  cause,  unreasonably  refuse  an  adjournment,  requested  by  a 

party,  to  enable  him  to  produce  witnesses,  the  report  will  be  set  aside. 

Forh€9  y.  JFVory,  224. 
Authorities,  225,  n.  (a.)  '^ 

REMAINDER. 
See  Devise,  L  1.    Limitation. 


RENT. 
See  Covenant,  I.  1,  2. 

REPRESENTATION. 

If  a  person  proceeds  upon  the  information  of  another  to  do  an  act  In  his  fa* 
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vor,  tb6  persou  in  wliose  ftvor  the  act  ia  to  be  done,  is  bonnd,  at  his  peril 
to  see  that  the  infonnation  s^ven  is  correct    Fougitr  y.  HalUtt,  933. 

See  Insurance. 

REVERSION. 
See  Covenant,  I.  1,  2. 

RIGHTS. 

The  division  of  an  empire  works  no  forfeiture  of  a  right  previously  aDquir* . 
ed.    Kelly  y.  Harrison,  39. 

SALE. 

I.  Conditional — right  to  rescind. 
II.  LiabUiti/  of  trustee  vendors. 
HI.  Tittle  taken  by  bona  fide  purchaser. 

I.  Conditional — right  to  rescind. 

1.  A.  purchased  a  negro  slave  of  B.  for  200  dollars,  for  which  he  gave  B.  his 
bill,  payable  in  five  months ;  and  it  was  agreed  between  the  parties,  that  if 
A.  or  his  wife  did  not  Uke  the  slave,  B.  would  take  him  back,  if  he  was  re- 
turned any  time  within  five  months,  and  refund  the  purchase  money.  A. 
offered  to  return  the  slave  within  the  five  months,  and  B.  refused  to  take 
him  or  to  refund  the  money.  A.  having  paid  the  bill,  brought  an  action 
against  B.  to  recover  the  amount  of  the  purchase  money ;  and  it  was  held 
that  A.  was  entitled  to  recover  the  amount,  as  damages  for  the  non-per- 
formance of  the  agreement.    Giles  y.  Bradley,  353. 

Cases  and  authorities,  256,  n.  (a.) ;  354,  li.  (a.) 

II.  Liability  of  trustee  vendors. 

3.  Where  the  trustees  of  an  absconding  debtor,  appointed  under  the  act,  sold 
his  lands,  and  gave  a  deed  conveying  all  the  debtor's  right  and  title,  and 
the  purchaser  was  evicted  of  a  part  of  the  land,  it  was  held,  that  the  trus- 
tees were  not  liable  to  refund  any  part  of  the  purchase  money. 

Trustees  and  persons  acting  in  outer  droit,  are  not  responsible,  unless  there 
be  fraud  or  an  express  warranty. 

Murray  y.  The  Trustees  of  the  Ringwood  Company,  378. 

III.  Title  taken  by  bona  fide  purchaser. 

3.  Where  A.  contracted  to  s^U  a  house  and  lot  to  B.,  and  C.  purchased  ot  B. 
all  his  right,  &c.  it  was  held,  that  C.  though  a  bona  fide  purchaser,  without 
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notice,  must  take  the  property  nibject  to  all  the  equity  existini:  between 
the  original  partiee,  A.  and  B.    Murray  v.  Chuvermurt  438. 
Caees  and  aathorities,  441 » u.  {e.) 

SATISFACTION. 

A.  being  indebted  to  B.  in  the  sum  of  1785  dollars,  for  goods  sold  and  deliv- 
ered,  and  to  other  creditora,  on  the  Ist  of  January ,  1793,  executed  a  bond 
to  C.  and  D.'for  22,500  dollan,  for  and  on  aceoant  of  all  his  debts,  and  in- 
cluding the  sum  due  to  B.  on  which  bond  a  judgment  was  entered  in  April, 
1793.  Afterwards,  on  the  18th  of  July,  1793,  A.  gave  B.  a  single  bill  for 
the  1785  dollars  ;  and  on  the  Ist  of  August,  1793,  B.  affirmed  the  trust  iu 
C.  and  D.  as  to  the  judgment,  and  on  the  2d  of  August,  directed  a  ca,  so. 
to  be  issued  on  the  judgment,  on  which  A.  was  taken  into  custody,  and  af* 
terwards,  by  consent  of  B.  was  discharged.  In  an  action  brought  by  B.  on 
the  single  bill  against  A.  it  was  held,  that  B.  having  as  a  eettuy  que  tru9t 
of  the  judgment,  affirmed  the  trust,  and  elected  to  proceed  on  the  judg- 
ment, and  to  obtain  satisfaction  of  his  debt ;  the  single  bill  was  thereby  dis- 
charged.   Seaman  ▼.  Haekinst  195. 

Cases  and  authorities,  198,  n.  (a.) 

SERVICE  OF  PAPERS. 
See  Practice. 

SET-OFF. 

Where  a  person  was  conTicted  by  the  act  of  forfeiture  and  attainder,  passed 
the  22d  October,  1779,  of  adhering  to  the  enemies  of  the  sUte  and  all 
his  property,  real  and  personal,  declared  to  be  forfeited,  it  was  held,  that  he 
could  not,  after  his  return  to  the  state  in  1791,  set-off  rent  against  a  de- 
mand of  a  plauitiff,  in  an  action  against  him,  which  accrued  prior  to  the 
SOth  Ootober,  1779.    Sleght  ▼.  Kane,  236. 

SHELLY'S  CASE— RULE  IN. 

See  400,  n.  (c.) 

SHERIFF. 

I.  Escape. 

If.  Bond  to  remain  faUhftU  prisoner. 
III.  Bofidfor  ease  and  favor. 

I.  Escape. 

Where  a  defendant  is  taken  in  exeention,  and  the  sheriff  soffisn  the  prisoner 
▼olontarily  to  esoape,  he  cannot  afterwards  retake  or  detain  him,  withont 
a  new  authority  from  the  plaintiff. 
2.  All  his  legal  control  over  the  prisoner  ceases  by  his  own  wrong,  and  no  act  of 
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his,  and  bo  waatni  of  tho  prisoneri  with  whom  he  mqfft  be  deemed  ia  coUn- 
■ion,  can  help  him.    Per  Kent,  J. 

3.  Nor  will  the  voluntary  return  or  aaeent  of  the  prisoner,  prevent  his  Uabilitj 
for  the  escape. 

4.  After  a  voluntary  escape  the  sherifi*  cannot  lawfully  retake  or  detain  a  pri- 
soner, though  he  may  after  a  negligent  escape. 

5.  But  so  far  as  the  plaintiff  is  concerned,  he  shall  never  sufl^tr  for  the  sheriff's 
default ;  and  there  is,  therefore,  no  difierence  whether  the  escape  is  volun^ 
tary  or  tortious,  and  he  has  the  same  remedies  in  the  former  as  in  the  latter 
case.  The  law  gives  him  the  election  to  charge  the  sheriff,  or  pnrsne  the 
defendant  with  fresh  process;  and  if  the  defendant  has  voluntarily  put 
himself  in  prison  again,  instead  of  freeh  process,  which  wonld  be  useless,  be 
may  detain  him,  by  affirming  him  to  be  again  in  execution.  Per  Kent,  J. 
and  Benaon,  J. 

6.  The  common  law  in  relation  to  voluntary  escapes  before  the  stat  8  and  9 
Wm.  III.  ch.  27,  and  the  effect  of  that  statute  considered  by  Raddiff^  J, 
and  Kent,  J.     Laneing  v.  Fleet,  3. 

See  Escape. 
11.  Band  to  remain  faithful  prisoner. 

7.  A  bond  taken  by  the  sheriff,  that  a  person  in  eiecution  shall  remain  a  true 
and  faithful  prisoner,  is  valid.    DdU  v.  BuU  and  Porter,  339. 

III.  Bond  for  ease  atid  favor. 

8.  If  a  bond  be  taken  by  the  sheriff  for  the  ease  and  convenience  of  the  pri- 
soner, so  that  he  may  go  at  large  within  the  walls  of  the  prison,  and  con- 
ditioned that  he  shall  remain  a  true  and  faithful  prisoner,  it  is  not  a  bond 
for  ease  and  favor,  nor  void,  though  not  Uken  in  the  manner  directed  by 
the  act  relative  to  jail  liberties.    Dole  v.  Butt  mnd  Porter,  239. 

9.  A  bond  taken  by  the  sheriff  to  induce  a  less  rigorous  imprisonment  is  |;ood, 
if  the  indulgence  be  such  as  he  wonld  otherwise,  consistently  with  his  duty, 
be  authorixed  to  grant ;  bat,  if  it  confer  a  privilege  inconsistent  with  hb 
doty  by  which  the  object  of  the  imprisonment  as  a  means  to  compel  a  sa- 
tisfaction of  the  plaintiff's  demand,  may  be  impaired  or  defeated,  the  bond 
is  illegal  and  void.    Per  Radcliff,  J.     Id. 

See  Jail  Liberties. 
SLATES,  ACT  CONCERNING. 

1.  A.  the  owner  of  a  slave  in  New  Jersey,  removed  into  this  state  with  the 
slave,  and  entered  into  an  agreement  with  B.  in  this  state,  by  which  he  put 
the  slave  to  service  to  B.  until  the  parties  or  their  executors  should  mutu- 
ally agree  to  annul  the  agreement  This  was  held  to  be  a  sale  of  the  slave 
in  this  state,  within  the  intent  and  meaning  of  the  act  concerning  slaves 
passed  the  22d  of  February,  1788.    Sable  v.  Hitchcock,  78. 

2.  But  such  an  agreement  or  sale,  if  in  the  course  of  admioistratiou,  or  by 
persons  acting  in  auter  droit,  as  ezecutori,  asitignees  of  absent  or  insolvent 
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dabton,  sheriflb  on  exeention,  and  trortees  would  not  be  within  tho  act,  so 
'tm  to  snbject  the  yendor  to  the  penalty,  or  make  the  slaye  free.    Id, 

This  cause  was  nfirmed  in  the  court  of  errors,  p.  488. 

3.  Where  a  slave,  aged  twenty-five  yean,  ran  away  from  his  master  in  New 
JerMy,  and  came  to  New  York,  and  his  master  came  to  New  York  and 
there  entered  into  an  agreement  by  which  he  let  the  slave  to  a  person  in 
New  York  for  twenty  years,  for  the  consideration  of  235  dollars ;  giving  full 
power  to  correct,  imprison,  and  exercise  all  the  authority  over  the  slave 
which  the  master  could  lawfully  do  ;  it  was  held  to  be  an  importation  and 
sale  within  this  state,  within  the  meaning  of  the  act  of  22d  February,  1788, 
concenung  slaves,  and  that  the  slave  was,  therefore,  free. 

FUh  V.  FUher,  89. 

SPRINGFIELD  PATENT. 

What  is  the  true  construction  of  the  patent  of  Springfield  ?  The  third  course 
given  in  the  description  is  to  be  run  so  as  to  strike  the  Otsego  lake  at  the 
nearest  point,  st  the  distance  given,  without  regard  to  the  ceicrse  taken* 
and  so  as  to  preserve  the  subsequent  coufm.    Jackton  v.  Carey,  349. 

STALE  DEMAND. 
See  Chancery.    Judgment.    Statute.    Slaves,  Act 

CONCERNING. 

STATE  SOVEREIGNTY. 

The  individual  states  having  submitted  their  territorial  claims  to  the  judiciary 
of  the  United  States  are  to  be  so  far  considered  as  hsving  ceded  their  so- 
vereignty, and  as  corporations ;  and  their  right  to  transfer  land  must  bo 
judged  of  by  the  same  rules  of  common  law  as  the  rights  of  other  persons, 
natural  or  politic.    Woodworth  and  another  v.  Janee  and  others,  417. 

STOCK  CONTRACT.    '  .^ 
See  Guaranty. 

SUBROGATION. 

See  Surety. 

SURETY. 

I.   When  the  relcUion  exist 
II.  Right  of  Subrogation. 
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I.  When  the  relation  exist 

I.  A.  and  B.  partners  in  trade,  haTing  diflBoWed  their  partnership,  B.  took  the 
property,  and  en||raged  to  pay  off  all  the  debts  due  by  the  partnership, 
among  which  was  a  judgment  against  A.  aod  B.  at  the  sait  of  C.  B.  hsT- 
ing  become  insolvent,  C.  threatened  to  take  out  execution  against  A.  who 
paid  the  amount  of  the  judgment,  and  C.  agreed  that  A.  might  haye  the 
benefit  of  the  judgment,  to  recover  the  amount  out  of  the  property  of  B, 
in  the  name  of  C.  A.  sued  out  execution  against  the  land  of  B.,  which 
was  bound  by  the  judgment ;  B.  assigned  all  his  property  to  D.  and  others, 
for  the  benefit  of  his  creditors,  and  it  was  held  that  A.  was  to  be  considered 
morely  as  a  surety  of  B.,  and  entitled  to  an  equitable  lien  on  the  property 
of  B.,  and  that  D.  and  others,  to  whom  it  was  assigned,  took  it,  subject  to 
such  equitable  lien.    Waddington  ▼.  Vrtd^nhtrgh,  337. 

II.  Right  of  Subrogation, 

3.  Principle  and  reason  of,  (331,)  1,  n.  (a.) 

9.  Pioyisions  of  the  Codes  Napoleon,  of  Austria,  Pruana,  Sardhiia,  Bayaria, 
and  the  Canton  du  Vaud,  (331,)  2. 

4.  The  Roman  law,  (331,)  3. 

5.  Whether  creditor  who  has  been  paid  can  transfer  rights  of  action,  (331,)  3. 

6.  Roman  law.    Id, 

7.  English  and  American  rule.    Id.  and  (331,)  4. 

8.  Surety  does  not  take  the  place  of  purchaser  of  the  securities  transferred, 
(331,)  5. 

9.  Right  of  subrogation  exists  whether  surety  knew  of  the  security  or  not, 
(331,)  5,  6. 

10.  Rule  where  securities  have  become  impaired  or  lost  in  the  creditor's  hands, 
(23lp)  6. 

II.  Civil  law.    Id, 

13.  Securities  must  have  been  deposited,  assigned  or  made  chargeable  in  re. 

spect  of  the  same  transaction  in  which  the  surety  became  liable.    Id, 
13.  Civil  law.    Id, 
14  They  must  be  of  such  a  nature  as  continue  to  exist,  and  do  not  get  back 

upon  payment  to  the  peison  of  the  principal  debtor,  (331,)  3,  4,  7. 

15.  Payment  must  be  of  the  whole  debt,  (331,)  7. 

16.  Creditor  is  entitled  to  indemnity  against  costs  and  expenses  of  securities 
chargeable  against  him.    Id, 

17.  Surety  of  a  surety  not  entitled  to  the  right.    Id, 

SUSaUEHANNAH  LANDS. 

1.  Where  notes  were  given  for  the  purchase  money,  on  a  contract  for  the  pur- 
chase and  sale  of  Snsquehannah  lands,  within  the  jurisdiction  of  PennsyU 
vania,  under  the  Connecticut  claim  to  those  lands ;  it  was  held  that  the 
sale  was  illegal,  and  the  consideration  void.     Whitaker  v.  Cone,  58. 

3.  A.  claiming  title  under  the  Connecticut  Snsquehannah  Company  to  land  situ- 
ate in  the  state  of  Pennsylvania,  and  claimed  by  that  state,  sold  the  land 


689  INDEX. 

to  B.  who  gave  his  notaa  for  the  porcbaM  money,  part  of  which  was  paid ; 
and  A.  ezecoted  to  B.  a  quit-elaim  deed  for  the  land.  B.  aflerwardit  filed 
bia  bill  in  chancery,  praying  that  A.  might  be  perpetually  enjoined  from  as. 
signing  the  notes,  or  proceeding  at  law  to  recover  the  amonut ;  and  that  the 
money  paid  might  be  refVinded  ;  it  was  held,  that  the  aale  was  iiuitntciiaiice, 
in  selling  a  pretended  title,  and  that  both  parties  being  in  pmri  deUeio,  a 
court  of  equity  would  not  relieTe  either ;  and  the  bill  was,  therefore,  dis- 
missed.    W9odwortk  ^nd  Ratkhun  ▼.  Jatu*  and  otkertt  417. 

TAVERN  KEEPERS. 

See  Act  to  lat  a  Dutt  on  Strong  LitiuoRs,  &c. 

TESTAMENT. 
See  Will. 

TITLE,  BUYING  AND  SELLING  PRETENDED 

1.  Buying  and  selling  lands  out  of  the  possession  of  the  ▼endor,  and  held  ad- 
yeisely  at  the  time,  is  buying  and  selling  a  pretended  title,  and  is  not  a  va- 
lid consideration  for  a  promise.  It  is  a  species  of  maintenance  and  void  on 
general  principles  of  law  and  public  policy. 

A  sale  by  one  state  of  lands  within  the  jurisdiction  and  under  the  adveme 
claim  of  another  state,  must  be  judged  by  the  same  principles  of  law  as  a 
sale  by  an  individnal. 

Therefore  where  notes  were  given  for  the  purchase  money,  on  a  contract  for 
the  purchase  and  sale  of  Susqnehannah  lands,  within  the  jurisdiction  of 
Pennsylvania,  under  the  Connecticut  claim  to  those  lands ;  it  was  held,  that 
the  sale  was  illegal,  and  the  consideration  void.     Whitaker  v.  Cone,  58. 

2.  General  principles  in  reference  to  what  constitutes  the  offence,  60,  n.  (6.) 
a.  The  estate  sold  or  purchased  should  be  a  Ugal  as  contradistinguished  from 

an  equitable  estate.    Id, 
6.  The  purchase  should  be  made  from  some  person  other  than  the  state.     Id, 

c.  The  sale  should  not  be  judicial.    Id. 

d.  The  land  should  be  held  adversely.     Id. 

e.  The  party  charged  with  the  offence  should  have  knowledge  of  such  advenie 
holding.    Id. 

See  Sale. 

TRESPASS  dUARE  CLAUSUM  FREGIT. 

I.    Where  it  lies. 
II.  Damages  in. 

I.    Where  it  lies, 
1.  Where  a  justice,  after  a  ceitiorari  from  this  court  was  delivered  to  him» 
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proceeded  to  try  the  issue  of  traverse  on  an  indictment  nnder  the  act  to  pre- 
vent forcible  entries  and  detainers,  and  the  defendant  being  found  guilty, 
the  writ  of  restitution  was  issued,  and  the  defendant  turned  out  of  poeses- 
sion,  it  was  held,  that  the  proceedings  of  the  justice,  after  the  eertiorari^ 
were  coram  nonjudiect  and  void,  and  that  the  justice  was  liable  to  an  ac- 
tion of  trespass.  Castt  v.  Shepard,  27. 
Cases  and  authorities,  29,  n.  {a) ;  28,  n.  (a.) 

IL  Damages  in, 

2.  Where  an  entry  is  followed  by  an  ouster,  the  party  can  recover  damages 
only  for  the  mere  trespass  or  entry  ;  but  if  he  make  a  re-entry  and  laye 
his  action  with  a  continuando,  he  may  then  recover  damages  for  the  me$M 
profit*  or  subsequent  acts,  as  well  as  for  the  trespass. 

Cast  V.  Shepherd,  27. 

TRIAL. 

Where  a  witness,  who  was  regularly  subpoenaed  by  the  defendanti  was  out 
of  the  way  when  the  trial  of  the  cause  commenced,  and  did  not  appear  in 
court  until  after  the  testimony  on  both  sides  bad  closed,  and  the  counsel  for 
the  defendant  had  proceeded  to  sum  up  the  evidence,  and  was  then  offered 
10  be  examined,  but  was  refused  by  the  judge,  and  a  verdict  was  found  for 
the  plaintiff;  it  was  held,  that  the  admission  of  the  witness  o&red  was  al- 
together discretionary  with  the  judge,  who  acted  reasonably  in  refusing  to 
admit  him  under  the  circumstances,  and  that  a  new  trial  ought  not  to  be 
granted.  It  cannot  be  claimed  as  a  matter  of  strict  right  by  either  party  at 
a  trial,  to  open  the  cause  to  proof  after  full  opportunity  has  been  given  to 
each  side  to  be  heard,  and  the  testimony  has  been  regularly,  and  by  mutual 
consent,  closed.     Per  Kent,  J.    Alexander  v.  Byron,  318. 

Cases  and  authorities,  331,  n.  (&.) 

See  Indictment.    Jury.    Practice. 
TROVER. 

Where  A.  shipped  goods  by  B.  the  master  of  a  vesMl  at  London  for  New 
York,  and  the  consignee  assigned  the  bill  of  lading  to  C.  who  demanded  the 
goods  and  tendered  a  sum  of  money  for  the  freight,  but  whether  enough 
did  not  appear ;  B.  refused  to  deliver  the  goods,  assigning  as  a  rsaaoB  that 
he  was  ordered  by  the  ship-owners  not  to  deliver  them,  and  made  no  objec- 
tion as  to  the  tender  of  the  freight ;  in  an  action  ef  trover  against  B.  it  was 
held,  that  he  had  waived  any  tender  of  the  freight ;  and  that  hk  refosal 
was  evidence  of  a  conversion.    Judah  and  oiher§  v.  Kemp,  411. 

Cases  and  authorities,  412,  n.  (6.) 

TRUSTEES. 

Trustees  and  persons  acting  in  auter  droit,  are  not  responsible,  unless  there 
be  fraud  or  an  express  warranty. 

Murray  v.  The  Trueteee  of  the  Ringwood  Company,  278. 
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USE  AND  OCCUPATION. 

An  action  for  nie  and  occopation  is  not  local  in  its  nature,  bein^  fonndod  in 
privity  of  contract  and  not  in  priTity  of  estate. 

Corporation  of  New  York  y.  Dawoon,  335. 
Authorities,  336,  n.  (6.) 

USURY. 

I.   What  is. 

IL  Feigned  isstie  to  try  question  of. 
III.  Defence  of. 

I.    What  is. 

1.  A.  made  a  note  payable  to  B.  which  was  indomd  by  him,  and  C.  and  D. 
and  sent  by  A.  to  E.  a  money  broker,  in  order  to  raise  money,  and  £.  ad- 
vanced the  money  on  the  note,  deducting  a  premium  of  two  per  cent  a 
month.  In  an  action  brought  against  B.  the  first  indorser,  by  6.  it  was 
held,  that  the  note  was  usurious  and  void. 

51  Also,  that  E.  the  broker,  was  an  admissible  witness  on  the  part  of  the  plain- 
tiff, to  prove  that  the  note  had  been  sold  for  no  more  than  the  legal  interest 
to  F.    Joneo  y.  Hake,  60. 

3.  A  residing  in  the  state  of  Massachusetts,  and  owning  lands  in  thb  state,  en- 
tered into  a  contract  in  that  state  with  B.  residing  in  this  state,  for  the  sale 
of  lands  to  him.  fi.  gave  A  his  bond  for  the  consideration  money  payablo 
in  four  years,  and  also  four  promissory  notes,  payable  in  000,  two,  three 
and  four  years,  for  the  interest  on  the  bond,  at  the  rate  of  six  and  a  half 
per  cent,  and  A.  executed  a  bond  to  B.  conditioned  to  execute  to  him  a  con- 
veyance for  the  land,  on  payment  of  the  bond  and  notes.  An  action  was 
brought  by  A  against  B.  in  this  court,  on  three  of  the  notes,  to  which  the 
defendant  pleaded  usury. 

Whether  the  notes  were  usurious  7  Qu<Bre,  And  whether  the  law  of 
Massachusetts  or  of  this  state  is  to  govern?     Qutfre. 

Van  Sehaick  v.  Edwards,  355. 
See  370,  n.  (c.) 

II.  Feigned  issue  to  try  question  of. 

4.  The  proper  way  to  try  the  truth  of  the  allegation  of  usury,  in  regard  to  a 
judgment,  entered  upon  a  bond  and  warrant  of  attorney,  is  to  retain  the 
judgment,  and  award  a  feigned  issue  to  try  the  fact ;  but  where  the  judg- 
ment had  been  assigned  to  a  bona  fide  purchaser,  and  notice  thereof  given 
to  the  defendantt  the  court  refused  to  award  an  issue,  considering  a  judg- 
ment as  not  within  the  words  of  the  statute  against  usury,  and  having  rea* 
son  to  suqpect  eoUuoion  between  the  plaintiff  and  the  defendant,  to  defeat 
the  claims  of  of  the  assignee  of  the  judgment    Wardell  v.  Eden,  358. 

5.  Where  there  is  color  for  the  allegation  that  a  bond  on  which  a  judgment 
has  been  entered  op  on  a  warrant  of  attorney  is  usurious,  the  coart  will 
award  a  feigned  issue  to  try  the  fact    Gilbert  v.  Eden,  280. 
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11.  Defence  in. 

6.  Where  the  attorney  for  the  defendant  eoffered  an  inquest  to  be  taken  by 
default  at  the  nttingi,  suppoehig  there  was  no  defence,  the  court  xefosed  to 
set  aside  the  default,  to  let  the  defendant  in,  to  show  usury  as  a  defence* 

Croimmtmd  t.  RoouvtlU  282. 

Anthorities,  282,  n.  (a.) 


VARIANCE. 

Where  a  cause  in  the  common  pleas  bad  been  referred,  and  a  judgment  was 
entered  for  ninety-nine  cents  more  than  the  sum  reported  by  the  referees 
to  be  due,  the  judgment,  on  a  writ  of  error,  was  reverMd. 

Stafford  ▼.  Van  Zandt,  66. 


VENUE. 

I.  Local. 
II.  Transitory. 
III.    When  changed. 

I.  Local. 

1.  An  action  of  debt  in  this  court,  on  a  judgment  in  a  conrt  of  common  pleas,  is 
a  local  action  ;  and  the  venue  must  be  laid  in  the  county  where  the  judg- 
ment was  given.    Bamee  y.  Kenyan,  381. 

This  ease  jraveiaed,  see  382,  n.  (a.) 


11.  Transitory. 

2.  An  action  for  use  and  occupation  is  not  local  in  its  nature,  being  founded  on 
privity  of  contract,  and  not  on  privity  of  estate. 

Corporation  of  New  York  v.  Datoaont  335. 
Cases  and  authorities,  336,  n.  (6.) 


III.   When  changed. 

3.  In  an  action  of  aeeumpsitj  the  venue  will  not  be  changed  on  the  general 
affidavit.     Wheaton  v.  Sloseon,  111. 

Authorities,  111,  n.  (a.) 

4.  The  venae  in  a  cause  in  which  the  corporation  of  New  York  was  a  party, 
was  laid  in  the  city  of  New  York ;  and  the  court  refused  to  change  it, 

Vol.  II.  100 
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merely  on  that  aceountj  on  the  bare  allegatioD  that  an  impartial  trial  could 

not  be  had  in  the  oity  and  county  of  New  York. 

Cerporoltom  of  New  York  y.  Jkuooon,  33&. 
Authorities,  336, ».  (a.) 

3.  When  ▼enoe  will  be  ohanfed  on  groond  that  impartial  trial  cannot  be  bad. 
116,  n.  (6.) 

See  Affidavit.    Prac|'ici&. 

VERDICT. 

I.    What  a  good  VerdicL 
II.  What  cured  by. 

I.   What  a  good  Verdict. 

1.  A.  and  B.  beiogr  indicted  for  a  conspiracy  to  defraud  C.  the  jury  foand  a 
▼erdtct  that  there  was  an  agreement  between  A.  and  B.  to  obtain  money 
from  C,  bnt  with  an  intent  to  return  it  again ;  this  was  held  not  to  be  a 
yerdict  of  acquittal,  or  a  yerdict  on  which  any  judgment  could  be  giyen. 

The  People  y.  OUott,  301. 

II.  What  cured  by. 

%.  Where  a  promise  in  one  of  the  counts  in  a  declaration,  by  reference  to  ik) 
day  in  the  preceding  counts,  was  laid  after  the  breach  assigned,  the  mistake 
was  held  to  be  cured  by  the  verdict.    Allaire  y.  Ouland,  52. 

WILL,  CONSTRUCTION  OP. 

1.  In  an  action  brought  by  A.  against  an  executor  for  a  legacy,  the  defendant 
offered  in  eyidence  an  account,  and  certain  bonds  which  bad  been  paid  and 
cancelled  by  the  testator,  on  which  there  was  an  endoraement  by  the  testa- 
tor, that  by  agreement  between  A.  and  B.  they  were  to  be  charged  to  the 
account  of  A.  and  the  bonds  were  for  that  reason  cancelled.  The  endorM- 
ment  was  prior  to  the  date  of  the  will.  It  was  held,  that  if  the  debt  had 
been  proyed,  it  would  not  have  been  released  or  extinguished  by  the  legacy. 

Riekete  and  wife  y.  Livingeton,  97. 

Cases  and  authorities,  109,  n.  (a.) 

S.  A.  deyised  bis  lands  to  his  two  sons,  charged  with  the  payment  of  specific 
sums  by  «each  to  his  executors,  and  bequeathed  to  his  granddaughter,  two 
hundred  pounds,  to  be  peid  to  her  when  she  came  of  age  out  of  the  sums 
so  directed  to  be  paid  by  his  sons  to  his  executoiB.  It  was  held,  that  the 
legacy  to  the  granddaughter,  carried  interest  from  the  time  it  was  due»  and 
not  before  ;  and  that  it  was  due  when  the  legatee  arrived  at  the  age  of 
twenty-one  years. 

Van  Bramer  and  wife  v.  The  Executore  of  Hoffman,  300. 

3.  Where  a  legacy  is  given  to  a  child,  payable  at  a  particular  time,  and  no 
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proviaion  is  made  for  its  inaiDt6nance»  equity  will  decree  ioterest  from  the 
te0tator*e  death,  by  way  of  maintenaoce.  Bat  this  rule  does  not  apply  to  a 
legatee  who  is  a  nrrandchild.    Per  Radcliff,  J.     Id, 

4.  If  a  legacy  be  chared  ou  land,  and  no  time  of  payment  is  mentioned  in 
the  will,  the  role  is  that  it  shall  carry  interest  from  the  time  of  the  testa- 
tor's death.    Per  Radcliff,  J.    Id. 

Cases  and  authorities,  202,  n.  (a) ;  203,  n.  (a.) 

5.  A.  devised  lands  to  the  use  of  his  wife  for  life,  and  to  B.  in  fee,  and  if  he  died 
before  arriviD||r  at  full  age,  then  to  the  surviving  brothers  of  B.  in  sncces- 
sion,  if  of  full  age,  then  to  the  first  sou  of  his  niece  M.  and  his  heirs  and  as- 
signs for  ever,  and  in  default  of  such  issue,  remainder  over  to  his  own  right 

■  heirs  ;  and  directed  that  in  case  his  wife  should  die  before  B.  or  his  sur- 
viving brother  should  be  of  age,  then  his  niece  M.  should  take  possession 
of  the  lands  until  his  heir  should  be  of  age.  The  wife  and  niece  of  the  tes- 
tator both  died  before  B.  came  of  age.  It  was  held  that  B.  had  a  vested 
interest  in  possession,  on  the  death  of  the  widow,  and  that  the  devise  to  the 
niece  failed.    Jacktoa  ex  dem.  Beach  v.  Durland,  314. 

6.  Where  the  whole  property  is  devised  with  a  particular  interest  ghreu  out  of 
it,  it  operates  by  way  of  exception.     Id, 

7.  Where  an  absolute  property  is  given,  and  a  particular  interest  is  given  in  the 
mean  time,  as  until  the  devisee  comes  of  age,  thb  will  not  operate  as  a  con' 
dition  precedent,  but  as  a  description  of  the  time  when  the  remainder-man 
is  to  take  possession.     Id. 

8.  Where  a  precedent  limitation,  by  any  means  whatever,  fails,  the  subse- 
quent limitation  takes  effect.    Id. 

WITNESS. 

I.  Attachment  against. 
II.  Interested. 

1.  Broker. 

2.  To  Deviee. 

I.  Attachment  against. 

1.  Where  a  wituess  refuses  to  obey  a  subpoena,  which  has  been  regularly 
served  upon  him,  the  court  will  grant  an  attachment  attachment  against 
him,  in  the  first  iustance.    Andrewa  v.  AndrewM,  109. 

Cases  and  authorities,  HO,  n.  {b.) 

II.  Interested. 

1.  Broker. 

2.  A  money  broker,  who  had  advanced  money  on  a  note,  and  deducted  a 
premium  of  two  per  cent  per  month,  is  a  competent  witness,  in  an  action 
brought  by  a  subsequent  holder  against  an  endorser  to  prove  that  the  note 
was  passed  for  no  more  than  the  legal  rate  of  interest. 

Jones  V.  Hake,  60. 
Cases  and  authorities,  62,  n.  (b.) 
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3.  Tolhnse. 
5.  Where  a  hoeband  ie  witneM  to  a  will  conUinin^  a  devise  to  hie  wife,  each 
deviee  is  void,  and  the  husband  is  a  competent  witness. 

Jaekmn  ex  dtm.  Beach  t.  Dmrlmnd,  314. 

See  TaiAL. 


END  or  TBI  SKCOND  VOLUMC. 


} 


Wm 


4 


Stan^Dftl  Law  LJbrvy 

llllllllllllllll 

3  bios  Dba  5A5  loa 


I 


